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PREFACE. 


Tjie object of this publication is to afford a Sketch of 
the Rise and Progress of the English Constitution, by 
prefixing an Historical Introduction, and affixing Legal 
Notes to the Constitutional Treatise of De Loline: — the 
legislative enactments of the nineteenth century having, 
in many respects, rendered the text of that author 
essentially defective and inaccurate. 

The Introduction has been embodied in the First 
V^oliune, and extends from the earliest period of 
aiitbentic liistory, nj) to the termination of the reign 
of William III., and is arranged under seven divisions; 
viz., the Saxon Period — Norman Era — House of Plan- 
tagenet — Line of Lancaster — Line of York — House 
of Tudor — and House of Stuart. 

The motive for terminating the Introduction with 
the reign of William HI., A^as to avoid controversy 
with any political party in esse, — consequently, allusions 
to men and measures of the present day are utterly 
disclaimed. 

Under the “Saxon Period,” — Changes effected by 
the Saxons; Prerogatives of the Saxon Kings; the 
"^Witena (xcinot; 'Personal Ranks in Society; Local 
Divisions of the Country; and the Municipal Police, — 
have been respectively illustrated. 
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Under the “Norman Era,” the period from 1066 to 
1154, information will be derived, respecting the 
Maintenance of the Saxon Institutions; Tenure of 
Lands; Laws of William I.; Administration of Justice; 
Ecclesiastical Jurisdiction; Domesday; Sac and Soc; 
and the “ Councils.” 

The Arbitrary Exercise of the Royal Prerogative; 
Oi'igin and Progress of the Legislative Assemblies; 
Privileges of Lords and Commons; Prerogative t)f the 
Crown to create Peers, and grant the right of Parlia- 
mentary Roju’esentation; Pecuniary Exactions; A<lmi- 
nistration of Justice; Improvenients in the LaAvs; Ju- 
dicial Powers of the Peers: Increased Importance of 
the Borough Institutions; C^onstitutions of Clarendon; 
Antijiathies against the Papal Power; Alienation of 
Lands; and General State of the Country during the 
Dynasties of Henry IL, Richard I., John, Henry HI., 
Edward I., Edward II., Edward HI., and Richard H., 
— have been detailed umler the “ House of Planta- 
genet.” 


The “ Line of Lancaster” extends from 1399 to 
1461; and the Title of Henry IV. to the Crown; Pre- 
rogative of the Crowui to ap})oint a Regent; Constilu- 
tional Rights of the Lords and Commons; Persons to 
be chosen, and choosers of Knights and Burgesses to 
serve in I’arliament; Rising Importance of the Com- 
mons, and Improper Conduct of the Sheriffs in mahing 
their Parliamentary Returns; Borough Institutions; 
Pecuniary Taxation; with the National Dissensions, — 
have been discussed in this division. 
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No essential changes having occurred under the 
“Line of York,” it has been deemed expedient to 
refi’ain from entering into details during that period of 
our liistory. 

Prerogative of the Crown; Royal Proclamations; 
Perfidious and Tyrannical Characters of Henry VIL, 
Henry VMM., Mary, and Elizabeth; Privilege of Parlia- 
ment, and its Servility; Interference by the lixecutive 
in Parliamentary Elcc*iions, a7id its results; General 
State of I’olitical Affairs; 111 Effects from (he Distribu- 
tion of Abbey Lands; Corru]»tiou of the Munici])al 
institutions; Liberty of the Press; Pecuniary Exac- 
tions; lm|)ressment; Rescission of Tyrannical Statutes 
l)y bahvard V^T.; Pojmlar Statutes and Trial by Jury; 
Administration of .fustice; Court of Star Chamber; 
Pimishnu'nt by Toi'turc; and Regulations of Police 
and ( Jommerce, as existing from 1485 to 1603, — will 
be found under the “ House of Tudor.” 

Tin; Sup[>ression of JMonasteries, and the Reforma- 
tion of the Anglican Cliui’ch, under the 1'udors, have 
been delineated, from which it Mill be [lerceived that 
the only descendant, representative, or successor to the 
ancient British Cliurcb, and the only descendant, repre- 
sentative', or successor of the Church, wliich Gregory 
sent Augustine to plant among the Anglo-Saxons, is 
the ] ►resent Church of Englaml; and that sect, com- 
monly called “Roman Catholics,” are nothing but a 
^lere body of dissenters from the Anglican Church. 

An outline of the early history of the principal 
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Preface, dogmas of tlie Anglican CJhnrch has been likewise given 
for the purpose of establishing the proposition, that the 
changes which were effected under the Tudors were 
justified l)y the practice of the Primitive Church, and 
tliat the Roman Catholic schismatic doctrines are of 
modern origin, and unjustifiable, and that the schism 
Avhich interrupted the communion between theChurches 
of Rome and England is wholly the work of the 
former, whose sehismatical conduct has even brought 
into question her claim to tjje a])pellation of “Ca- 
tholic.” 


Under the tith? “ House of Stuart,” have beci’ 
included the reigns of James 1., Charles 1., Charles II., 
James 11., and AMlliam 111. 

The Defective Title of James J. to tlie Throne; 
his lnipro])er Influence over the Borough Institu- 
tions; Prerogative of the Crown; and Privilege of 
Parliament, Avith its PoAvers of Commitment, — liaAC 
been considered. 

Cliaracter of Charles I. ; Proceedings of his First 
I’arliament ; Parliaments of 1026, 1028, and 1029; 
Unconstitutional Proceedings f)f the Executive; Court 
of Star Chamber ; Illegal Taxatioii ; Case of Hamjalen ; 
the First Parliament of 1040 ; Invasion by the Scots, 
and the Council of York; with the Infamy of the Long 
Parliament, — have been exemplified. 

» 

Under the reign of Charles II., cbminentaries have 
been made upon the Misfortunes of Anarchy; Lenient 
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Pj OPeG(b'jigs at tlie Restoration ; Grant of Royal Reve- 
luies; Disbanding the Amiy; Titles to Property; 
Parliameiit of 1G61 ; Punislnnent of the Regicides ; 
Corporation Act; Triennial Act; Religious Dissen- 
sions; Original Jurisdiction in Civil Causes, as claimed 
by the House of Lords; Impeachment of Danby; 
Appropriation of Supplies ; Administration of Justice ; 
Habeas Corj)us Act; Quo Wairanto Informations; 
and Attempts to create an Absolute Alonarchy. 

Duplicity of James II.; Parliament of 1685; Prero- 
gati\ e of Dispensation ; the Ecclesiastical Commission ; 
Ihiconstitutional Exercise of the Prerogative; and tln^ 
lixpulsion of James II. from the Throne, — have expe- 
rienced attention. 

The |)rogres8 of Puritanical Republicanism, and 
Roman Catholic Treason, during the Stuart Era, have 
Ix'en dej)icted, from uhence it will be perceived tliat 
the su|>erfor wisdom and sanctity of the Anglican 
Church was tlie onlii firm basis of our monarchical 
government, and of tliat civil liberty which equally 
jirotects, and punishes, the peasant and the prince, — 
■in tact, to adopt tlie last exhortation of Charles I. to 
his son, “ that scarce any one who hath been a 
ibeginnei’, or an active jiersecutor of this late war 
against the Church, the laws, and me, either was, or is, 
a true lover, embracer, or jiractiscr of the Protestant 
religion established in England.” 

Pi'inciples under which the Executive Power was 
intrusted to the Prince of Orange; Declaration and 
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Bill of Rights ; Acts of Settlement ; Corrupt Decisions 
of Committees of the House of Commons res])ecting 
tlie Municipal and Parliamentary Elective Franchises ; 
Act of Toleration ; Settlement of the Revenue ; and 
Triennial Bill, — conclude the Introduction. 

The Treatise of De Lolme is contained in the 
Second Volume. The First Book contains a survey of 
the various Powers included in the English Chni.stitu- 
tion, and of the Laws both if^ civil and criminal cases, 
and is sul)dividod into fourteen chapters, in wltich are 
discussed, — tlie Causes of the Liberty of the English 
Nation: Legislative Power; hixecutiVe Power; 

Boundaries ^vhich the Constitution has set to the 
Royal Prerogative; Privatt; Ijil)ert}’, or the Liberty 
of Individuals ; the Law that is observed in England 
in regard to Civil Matters; Courts of Equity; Crimi- 
nal .Justice; and the Laws relative to lm|)risonment. 

The Notes affixed to this division of the %vork, hav(! 
cori-ected tlio inaccuracies of tlu^ orighial text : tlius, 
to Chapter IV., the number of Parliamentary Riqu'e- 
seutatives under ,Stat. 2 William I V. e. 45, 2 & ,‘1 
William IV. cc. 65, 88 ; Amoimt of Po])nlation re[>re- 
sented in Parliaineut; Qualilications for JMembers of 
Parliament ; Qualifications for Comity and Borough 
V'oters; Mode in which the House of Commons 
is- summoned; Transmission of Idection Writs; 
Proclamations for County and Borough Elections; 
Treating and Bribing at Parlianumtary Elections; 
Interference by Peers in Parliaii'ientary Elections; 
Interference by the Military; Riots; and the rights 
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XI 


of the Rejjresentative Peers under the Acts of Union 
between Scotland, Ireland, and England, — have been 
stated. 

The Notes to Chapter V. detail the reasons for 
leaving the dispensation of Justice and Mercy to the 
disfu-etion of the Crown, fCnd intrusting the IMilitary 
PoMcr to tlie Executive, and explain the principles 
under which it is held, that “the King can do no 
Wrong.” Allusion has ilkowisc been made to the 
coTn]>onent members of the York and Canterbury Con- 
vocations, and the Statutes relative to the nomination 
and consecration of Suffragan Bishops. 

A Statement of the Public Income and lilxpenditure 
of the United Kingdom in the year ended January 5, 
1837, has been incorporated in the Notes to Cliapter 
VI., in Avhich information will be found relative to the 
Customs and Excise ; Stamps ; Assessed and Land 
Taxes; Post Office: Crown Lands; Public Debt; 
Civil Government; Justice; Diplomacy; Forces; Pre- 
ventive Service; Taxes; Superannuation, or Retired 
Allowances; Com])ensation Allowances; Ibiblic Works; 
Quarantine, and Warehousing Establislunents ; Colo- 
nial Cliarges ; Ji;xj)enses for Sj)ecial and Temjtorary 
Objects; Public Charitable Institutions; Education, 
Science, and Art ; INliscellaneous Charges of a Ptaana- 
nent and Temporary nature; and Abolition of Slavery. 

The principles under which the grant of a Civil List 
[Was made to Her Majesty Queen Victoria, the Re- 
strictions which have been placed against the grant of 
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Pensions, and inforaiation respecting the Revenues 
of the Duchies of Cornwall and Lancaster,-— will be 
found in the Notes to Chapter VTI. 

Tabular Statements of the Church Revenues have 
been settled, and appended to Chapter VIII.; from 
which a sketch has been afforded of the Number of 
Benefices in each Diocese ; total Amount of Incomes, 
gross and net, of the Incumbents in each Diocese, 
also the Averages of eacli ‘-respectively; Number of 
Chirates in each Diocese, total Amount of their 
Sti])eiids, and Average thereof; also four Scales of 
the Tnoomes of the Beneficed Clergy, — ^thc first adv’an- 
cing by 10/. at each steji of the scale to 200/., the 
second by 20/. to 500/., the third by 50/. to 1000/., 
the fourth by 100/. to 2000/., and from thence by 500/. 
to 4000/. and upwards, there being only two above 
the last-mentioned amount; Apj)ropriations and Im- 
projmations, showing the number possessed by each 
class, with the Number of Cases in each Diocese in 
which the Vicarage is partly or wholly endowed with 
the Great Tithes; sind the Number of Cases in each 
Diocese in which there is a Glebe House, fit or unfit 
for residence, or in which there is none. 

A detailed Statement has been prepared of those 
who, from “ birth,” “ office,” “ pensions,” “ contracts,” 
or other circumstances, are disqualified from being 
Members of Parliament. 


Some of the principles of the “ Roman Laws ” 
having been indirectly embodied in the jurisprudence 
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of this country, and De Lolme having made frequent 
allusions to such enactments, suggested the expediency 
of giving a' Sketch of their Origin, Rise, and Progress, 
under Nine Periods of tlie Roman History. 1. The 
Foundation of Rome. 2. The Twelve Tables. 3. 
Abolition of tiie Decemvirs. 4. Reign of Augustus. 
5. Reign of Hadrian. 6. Reign of Constantine the 
Croat. 7. Reign of Theodosius the Second. 8. Reign 
of Justinian. 9. Reign of his Successors, till the Fall 
of the Empire in the East? The Revival of the Study 
of the Civil Law, in conserpience of the discovery of 
the Pandects at Amalphi, its Introduction into Eng- 
lancl, and the Courts in which the Civil and Canon 
Laws are pennittcd to be restrictively used, — are like- 
wise described. 

The proceedings in Civil Actions have been essen- 
tially changed by recent Statutes, particularly by those 
of 1 George IV. c. 87 ; 1 George IV. c. 55 ; 3 George 
IV. c. 89; G George IV. c. 96; 7 & 8 George TV. 
c. 71 ; 9 George IV. c. 14; 9 George IV. c. 15; 11 
George IV. & 1 AVilliam IV. c. 38 ; 1 William IV. 
c. 3 ; 1 William I V. c. 7 ; 1 William IV. c. 21 ; I 
William IV. c. 22 ; 1 William I V. c. 70 ; 1 & 2 Wil- 
liam IV. c. 58 ; 2 William IV. c. 39 ; 3 & 4 William 
IV. c. 42; 3 & 4 William IV. c. G7; 6 William IV. 
c. 62 ; in consequence of which the text in Chapter X. 
has been rendered, in many respects, inap])licable, — 
but its inaccuracy has been rectified, and every infor- 
mation compiled respecting “ Civil Process.” 
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of the Courts of Equity; Principles under which such 
Courts are directed ; Mode in which a Bill in Equity 

t 

is preferred ; the Form of making Defence ; Circum- 
stances under which an Equitable J urisdi(;tion is exer- 
cised in cases of Accident, Mistake, Fraud, Trustees, 
Transactions betw'een Attorney and Client, Expectant 
Heirs, Guardian and Wai'd, Infants, Injunctions, 
Account, and Specific Performance of Agreements. 
Under “ Statutable Jurisdiction,” information will be 
derived respe<!ting Commissions of Boview, Bank- 
ruptcy, Lunatics, Charities, Habeas Cor|ms Act, 
Friendly Societies, Justices of the Peace, and Jhivato 
Acts of Parliament. 


Origin of Trial by Jury; Duties of Jurors; Distinc- 
tion between Full Proof and Mere Prepondt'rance of 
Evidence ; Artificial Evidence ; Legal IVesumjitions ; 
Conventional Evidence; general Restrictions on Jurors; 
Questions of Fact, and Conclusions of Law; Demurrer 
to Evidence ; Moving the Court for a Neu Trial ; 
Grounds upon Avhich New Trials are granted ; and 
Advantages arising from the institution of .furies, — 
have been comprised in the Note to Chapter XITI. 

The Second Book of De Lolme contains a view of 
the Advantages of the English GoA’eruraent, and of the 
Rights and Liberties of the Peo])le, and is sub-divided 
into tAveuty-onc chapters, in Avhich observations ha\'e 
been nnide relative to the Unity of the I'lxecntiA'e 
Power; Advantages resulting from the Division of the 
Legislative PoAver, and in Avhich an iiupiiry is made 
AAhether it Avould promote public liberty that tlie laws 
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viliould be enacted by the votes of the people at large; 
Disadvantages of Republican Governments; Usefulness 
of the Power of the Crown; Election of Members of 
Parliament; Liberty of the Press; Riglit of Re- 
sistance; Peculiar manner in which Revolutions have 
always been concluded in England ; Manner after 
Avhich the Laws for the Liberty of the Subject are 
executed in England; Essential Diilerences between 
the linglish Monarchy, as a Monarchy, and all those 
with which we are acquaiifted; \^^hat kind of Danger 
the Right of Taxation may l>e exposed to; and the 
Nature f)f Divisions tliat take place in England. 

The principal Note appended to this division of the 
text is a Statement of Criminal Olfences, and Statut(?s 
under which they are punishable; an Analysis of Crimes 
committed in 1837; of the Sentences passed; those 
who were Acquitted or not Prosecuted; Number of 
Offenders tried Ijefore the dillerent Courts; Ages of the 
Criminals ; Result of Proceedings against Offenders 
aged 'i'welve Years and \nidei\ with reference to their 
ies])ectivo Agtis; Result of Proceedings against Of- 
fendt'fs aged Twelve Yeai’s and under, with refer(“nce 
to their Offences; and the degrees of Instruction which 
the Prisoners had received. 


Genealogical Tables have been settled, of the Saxon 
and Da)iish Kings; Noiinan King’s of England; House 
of Plantagenet; Line of Lancaster; Line of York; 
House of Tudor; Houses of Stuart, and of Bruns- 
wick, — witli an explanatory statement prefixed, of the 
Clines of descent” and “contractions.” 
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The Advertisement of De Lolme, Table of Contents, 
►Statutes cited, Cases cited. Index, and Errata et Cor- 

I 

rigenda (to which, in cases of quotation, references are 
requested), will be found prefixed to the Introduction. 

A Synopsis of the matter contained in the following 
pages, has been likewise embodied in the Index, under 
the titles of “De Lolme,” “Introduction,” and “Re- 
formation.” 

From my learned friends Mr. Berrey, Dr. Lee, and 
Mr. Jebb; and from the valuable })ublications of the 
lion, and Rev. A. P. Perceval, Dr. Short, Mr. IlalLm, 
Dr. Lingard, Lord .Tohn Russell, Dr. •Southey, Mr. 
►Sharon Turner, the Bishop of Down and Connor, Sir 
Henry Ellis, iMr. Duffus Hardy, Mr. Starkie, Dr. Gel- 
dart, and Mr. Maddock; assistance has been derived, 
Avhich is thus publicly acknowdedged Avith sentiments 
ol‘ gratitude and respect. 


(II, Chancery Lane, 
May 10, 1830. 



ADVERTISEMENT. 


The Book on the English Constitution, of which a new 
edition is here offered to the public, was first written 
in French, and published in Holland. Several persons 
have asked me the question. How I came to think of 
treating of such a subject? One of the first things in 
tliis country, that engages the attention of a stranger 
wife is in the habit of observing the objects before 
him, is the peculiarity of its government : I had more- 
over been lately a witness of the broils which had for 
sojne time prevailed in the republic in which I was born, 
and of the revolution by which they were terminated. 
Scenes of that kind, in a state which, though small, is 
independent, and contains within itself the principles 
of its motions, had naturally given me some competent 
insight into the first real principles of governments: 
owing to this circumstance, and perhaps also to some 
moderate share of natural abilities, I was enabled to 
perform the task I had undertaken with tolerable 
success. I was twenty-seven years old when I came 
to this country: after having been in it only a year, I 
began to write my work, which I publislied about nine 
months afterwards ; and have since been surprised to 
find that I had committed so few errors of a certain 
kind : I certainly was fortunate in avoiding to enter 
deeply into those articles with which I was not suffi- 
ciently acquainted. 

The book met with rather a favourable reception on 
Continent ; several successive editions having been 
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De Loimb. made of it. And it also met here with approbation, 
even from men of opposite parties: which, in this 
country, was no small luck for a book on systematical 
politics. Allowing that the arguments had 'some con- 
nexion and clearness, as well as novelty, I think the 
work was of peculiar utility, if the epoch at which it 
was published is considered ; which was, though with- 
out any design from me, at the time when the disputes 
with the colonies were beginning to take a serious 
turn, both here and in America. A work which con- 
tained a specious, if not thoroughly true, confutation 
of those political notions, by the help of which a dis- 
union of the empire was endeavoured to be promoted 
(which confutation was moreover noticed by men in 
the highest places), should have procured to 'the 
author some sort of real encouragement ; at least the 
publication of it should not have drawn him into any 
inconvenient situation. When my enlarged English 
edition was ready for the press, had I acquainted 
ministers that I was jweparing to boil my tea-kettle 
with it, for want of being able conveniently to afford 
the expense of printing it, I do not pretend to say 
what their answer would have been ; but I am firmly 
of opinion, that, had the like arguments in favour of 
the existing government of this country, against 
republican principles, been shown to Charles I., or his 
ministers, at a certain period of his reign, they would 
have very willingly defrayed the expenses of tlie pub- 
lication. In defect of encouragement from great men 
(and even from booksellers), I had recourse to a sub- 
scription ; and my having expected any success from 
such a plan, shows that my knowledge of this country 
was at that time very incomplete*. 

• In regard to two subscribers in pai-ticular, I was, I confess, sadly dis- 
appointed. Though all the booksellers in London had at first refused to 
have anything to do with my English edition (notwitlistanding the French 
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After mentioning the advantages with which my 
work has not been favoured, it is, however, just that I 
should givje an account of those by which it has been 
attended. * In the first place, as is above said, men of 
high rank have condescended to give their approbation 
to it; and I take this opportunity of returning them 
my most humble acknowledgements. In the second 
])lace, after the difficulties, by which the publication of 

work was extremely well known), yet soon after I had thought of tho 
expedient of a subscription, I found that two of tliem, who are both 
living, had begun a translation, on ^he recommendation, as they told mo, 
of a noble lord, whom tliey named, who had, till a few years before, filled 
one of tho liighest offices under the crown. I paid them ten pounds, in 
Ol der to engage them to drop their undertaking, about w'bicb I understood 
t1u*y already had been at some expense. Had tho noble lord in cpiestion 
iVivoured me with his subscrijition, I would have celebrated the generosity 
and munificence of my jiatron ; hut as ho did not think proper so to do, 1 
shall only observe that bis recommondhig my work to a bookseller cost me 
ten pounds. 

At tho time the above subscription for my English edition was adver- 
tising, a copy of the French work wjxs asked of me for a noble earl, then 
invested witli a liigh ofiice in the state; none being at tliat time to he found 
at any bookseller’s in London. I gave the only copy 1 had (the conse(|ucnce 
was, that I was obliged to borrow one, to make my English edition from) : 
and T added, that I hoped his lordsliip would honour me with his subscrip- 
tion. However, my hopes won-e liere again confounded. As a gentleman 
>vIio continues to fill an important office under the crown, accidentally 
informed me, about a year aftci wards, that the noble lord here alluded to 
lia,d lent him my Frencli work, I had no doubt left that tlic cojiy I liad 
delivered ha<l reached his lordship’s hand ; 1 therefore i)rcsiinied to remind 
liiin, by a letter, that the book in question bad never been paid for ; at the 
.same time apologizing foj* such liberty from the circumstances in which my 
late English edition had been published, which did not allow me to lose one 
copy. 1 must do his lordship (who Is moreover a kniglit of the gai ter) the 
justice to acknowledge, that, no later than a week afterw'ards, he sent two 
half-crowns for me to a bookseller’s in Fleet-street, A lady brought them 
in a coach, who took a receipt. As she was, by tho bookseller’s account, a 
fine lady, though not a peeress, it gave me much concern that I was not 
present to deliver the receipt to her myself. 

At the same time I mention the noble earl’s great puncstuality, I think I 
may be allowed to say a word of my own merits, I waited, before I pre- 
sumed to trouble his lordship, till I was iiifoi'ined that a pension of four 
tiionsand pounds was settled upon him (I could have wished much my own 
cv(Mlitors had, about that lime, shown the like tenderness to me); and I 
moreover gave him time to receive the first quarter. 
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De Lolme. the book had been attended and foUmed, were over- 
come, I began to share with booksellers in the profit 
arising from the sale of it. These profits I indeed 
thought to be but scanty and slow ; but then I con- 
sidered this was no more than the common complaint 
made by every trader in regard to his gain, as well as 
by every great man in regard to his emoluments and 
his pensions. After a course of some years, the net 
balance, formed by the profits in question, amounted 
to a certain sum, proportioned to the size of the per- 
formance. And, in fine, I must add, to the account of 
the many favours I have received, that I was allowed 
to carry ou the above business of selling my book, 
without any objection being formed against me from 
my not having served a regular apprenticeship, and 

without being molested by the inquisition. Several 

authors have chosen to relate, in writings published 
after death, the ])ersonal advantages by which their 
performances had been followed: as for me, I have 
thouglit otherwise ; and, fearing that during tlie latter 
part of my life I may be otherwise engaged, I have 
preferred to write now the account of my successes in 
tliis country, and to see it printed while I am yet 
living. 

I shall add to the above narrative (whatever the 
reader may be pleased to think of it) a few observa- 
tions of rather a more serious kind, for the sake of 
those persons who, judging themselves to be possessed 
of abilities, find they are neglected by such as have it 
in their power to do them occasional services, and 
suffer themselves to be mortified by it. To hope that 
men will in earnest assist in setting forth the mental 
qualifications of others, is an expectation Avhich, gene- 
rally speaking, must needs be disappointed. To pro- 
cure one’s notions and opinions to be attended to, and 
approved by the circles of one’s acquaintance, is the 
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universal wish of mankind. To diffuse these notions De Loeme 
farther, to numerous parts of the public, by means of 
the press .or by others, becomes an object of real 
ambition ; *nor is this ambition always proportioned to 
the real abilities of those who feel it : very far from it. 

When the aj^probation of mankind is in question, all 
]>crsons, whatever their diflPerent ranks may be, con- 
sider themselves as being engaged in the same career ; 
they look upon tliemselves as being candidates for the 
very same kind of advantage: high and low, all are in 
that respect in a state of jirimeval equality; nor are 
those who are likely to obtain some prize, to expect 
much favour from the others. 

This desire of having their ideas communicated to, 
am! approved by, the public, was very prevalent among 
the great men of the Roman commonwealth, and 
afterwards with the Roman emperors; however imper- 
fect the means of obtaining those ends might be in 
those days compared with those which are used in ours. 

Tlie same desire has been equally remarkable among 
modern Eiu-opean kings, not to speak of other parts of 
the world ; and a long catalogue of royal authors may 
be produced. Ministers, especially after having lost 
their places, have shown no less inclination than their 
masters, to convince mankind of the reality of their 
knowledge. Noble persons, of all denominations, have 
increased the catalogue. And, to speak of the country 
in which wc are, there is, it seems, no good reason to 
make any exception in regard to it ; and great men in 
it, or in general those who are at the head of the 
l^eople, arc, we find, sufficiently anxious about the 
success of their speeches, or of the printed performances 
which they sometimes condescend to lay before the 
public: nor has it been every great man, Avishing that 
a compliment may be paid to his personal knowledge, 
that has ventured to give such lasting specimens. 
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De L 01 .ME. Several additions were made to this work at tho 
time I gave the first English edition of it. Besides a 
more accurate division of the chapters, several new 
notes and parsigraphs were inserted in it ; for instance, 
in the llth chapter of the 2d Book: and three new 
chapters, the loth, 16th, and 17th, amounting to about 
ninety pages, were added to the same book. These 
three additional chajiters, never having been written 
by me in French, were inserted in the third edition 
made at Amsterdam, translated by a person whom tln^ 
Dutch bookseller emjdoy^d for that ])urpose: as 1 
never had an opportunity to peruse a copy of that 
edition, I cannot say how well the translator peiformed 
his task. Having now parted with the cojiy-right ol' 
the book, I have farther added four new chapters to it 
(10, 11, B. I. ; 10, 20, B. II.) by way of taking a final 
leave of it ; and in order the more completely to effect 
this, I may perhaps give, in a few months, a Froncli 
edition of tho same (which I cannot tell why I have 
not done sooner), in which all the above-mentioned 
additions, translated by myself, shall be inserted. 

In one of tho former additional chapters (the 17th, 
B. II.) mention is made of a peculiar circumstance! 
attending the English government, considered as a 
monarchy, which is, the solidity of the poAver of the 
crown. As one proof of this peculiar solidity, it is 
remarked, in that chapter, that all the monarchs who 
ever existed, in any part of the world, were never able 
to maintain their ground against certain powerful 
subjects (or a combination of them) Without the assis- 
tance of regular forces at their constant command ; 
whereas it is evident that the power of the crown, in 
England, is not at this day supported by such means ; 
nor even had the English kings a guard of more than 
a few scores of men, when their power, and the exer- 
tions they at times made of it, were equal to what has 
ever been related of the most absolute Eoman emperors. 
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The cause of this peculiarity in the English govern- 
ment, is said, in the same chapter, to lie in the circum- 
stance of. the great or powerful men, in England, 
being divided into two distinct iftsemblies, and, at the 
same time, in the principles on which such a division 
is fomied. To attempt to give a demonstration of this 
assertion otherwise than by facts (as is done in the 
cliapter here alluded to,) would lead into difficulties 
which the reader is little aware of. In general, the 
science of politics, considered as an emet science , — that 
is to say, as a science capable of actual demonstration,- — 
is infinitely deeper than the reader suspects. The 
knoM'ledge of man, on which such a science, with its 
jireliininary axioms and definitmis is to be grounded, 
has hitherto remained surprisingly imperfect: as one 
instance how little man is known to himself, it might 
b(! mentioned that no tolerable exjilanation of that 
continual human phenomenon, laughter, has been ycit 
giv('n ; and the jiowerful complicate sensation which 
each sex ]m)dnces in the other, still remains an equally 
inexjdicable mystery. 

To conclude the above digression (which may do 
very well for a preface), I shall only add, that tliose 
speculators who will amuse themselves in seeking for 
the denionstration of tlie ])olitical theorem above ex- 
pressed, will thereby be led through a field of observa- 
tions, Avliich they will at first little expect ; and in their 
way towards attaining such demonstration, will find 
the science, commonly called metaphysics, to be at 
best but a very superficial one, and that the mathe- 
matics, or at least the mathematical reasonings hitherto 
tised by men, are not so completely free from error as 
has been thought*. 

* Certain errors that are not discovered, are, in several cases, conipen- ^ 
sated by others, which arc equally unpcrccivcd. 

Continuing to avail myself of the indulgence an author has a right to 


De IjOtMs:.'' 



XXiv ADVEETISEMENT. 

De Lolme. Out of the four chapters added to the present edition, 

tM'o (the 10th and 11th, B. I.) contain, among other 
things, a few strictures on the Courts of Equity; in 
which I wish it may be found I have not been 'mistaken; 
of the two others, one (19th, B. II.) contains a few 
observations on the attempts that may, in different 
circumstances, be made, to set new limits to the autho- 
rity of the crown; and, in the 20th a few general 
thoughts are introduced on the right of taxation, and 
on the claim of the American colonies in that respect. 
Any farther observations I may make on the English 
government, such as comparing it with the other 
governments of Europe, and examining what difference 
in the manners of the inhabitants of this country may 
have resulted from it, must come in a new work, if I 
ever undertake to treat these subjects. In regard to 
the American disputes, what I may hereafter write on 
that account will be introduced in a work which I 
may at some future time publish, under the title of 
Histoire de George Troii, lioi d’ Angleterre, or, jierhaps, 
of Histoire ct Angletetre, depuis VAnnee 17G5 (that in 
which the American stamp-duty was laid) just/ues « 
VAnnee 178 — , meaning that in which an end shall bo 
put to the present contest*. 


J. L. De Lolme. 


November, 1781. 

claim in a preface, I shall mention, ns a farther explanation of the pecu- 
liarity in the Englisli government above alluded to, and which is ngaiii 
touched upon in the postscript to this advertisement, that a government 
may bo considered as a great ballet or dance, in which, as in other ballets, 
every thing depends on the disposition of the figures. 

* A certain book, written in French, on the subject of the American 
dispute, was, I have been told, lately attributed to me, in which I had no 
share. 
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POSTSCRIPT. 

Notwithstanding the intention above expressed, of de lolme. 
making no additions to the present work, T have found 
it necessary, in this new edition, to render somewhat 
more complete the l7th chapter. Book II., Ou tJic 
pectdiar foundations of tfie English monarchy as a 
monarchy ; as I found its tendency not to be very well 
understood ; and, in fact, that chapter contained little 
inofe than hints on the subject mentioned in it : the 
task, in the course of writing, has increased beyond 
my expectation, and has SM'elled the chapter to about 
sixty pages above what it was in the former edition, so 
as almost to make it a kind of separate book of itself. 

The reader will now find, that, in several remarkable 
new instances, it proves the fact of the peculiar stability 
of the executive power of the British ci'own, and 
exhibits a much more complete delineation of the 
advantages that result from that stability in favour of 
public liberty. 

These advantages may be enumerated in the follow- 
ing order : — I. The numerous restraints the governing 
authority is able to bear, and the extensive freedom it 
can afford to allow the subject, at its own expense : 

II. The liberty of speaking and writing, carried to the 
great extent it is in England: III. The unbounded 
freedom of the debates in the legislature : IV. The 
power to bear the constant union of all orders of subjects 
against its prerogjitives : V. The freedom allowed to 
all individuals to take an active pai’t in government 
concerns : VI. Tlie strict impartiality with which jus- 
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De Lot-ME. tice is dealt to all subjects, without any respect what- 
ever of persons : VII. The lenity of the criminal law, 
both in regard to the mildness of punishments, and 
the frequent remission of them: VIII. The strict 
complijince of the governing authority with the letter 
of the law : IX. The needlessness of an armed force to 
support itself by, and, as a consequence, the singular 
subjection of the military to the civil power. 

The above-mentioned advantages are peculiar to the 
English government. To attempt to imitate them, or 
transfer them to other countries, with that degree of 

ft ^ 

extent to which tliey are carried in England, without 
at the same time transferring the whole onler and con- 
junction of circumstances in the English government, 
would prove unsuccessful attcm|)t8. Several articles 
of English liberty already aj^pcrir impracticable to be 
j)reserved in the new American commonwealths. The 
Irish nation have of late succeeded in imitating several 
very important regulations in tlie English government, 
and are very desirous to render the assimilation com- 
plete; yet, it is possible, they will find many incon- 
veniences arise from their endeavours, which do not 
take place in England, notwithstanding the very great 
general similarity of circumstances in the two king- 
doms in many respects ; and even also, we might add, 
notwithstanding the respectable power and weight tlic 
crown derives from its British dominions, both for 
defending its prerogative in Ireland, and preventing 
anarchy: I say, the similarity in fimm/ respects between 
the tnm kingdoms ; for this resemblance may, perhaps, 
fail in regard to some important points : however, this 
is a subject about which I shall not attempt to say 
anything, not having the necessary information. 

The last chapter in the work, concerning the nature 
of the divuions that take place in this coimtiy, I have 
left in every English edition as I wrote it at first in 
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French. With respect to the exact manner of the De loi.me . 
debates in parliament, mentioned in that chapter, I 
cannot well say more at present than 1 did at that 
time, as I never had an opportunity to hear the debates 
in either house. In regard to the divisions in general 
to which the spirit of party gives rise, I did perhaps 
the bulk of the people somewhat more honour than 
they really deserve, when I represented them as being 
free from any violent dispositions in that respect : I 
have since found, that, like the bulk of mankind in all 
countries, they suifer themselves to be influenced by 
vehement prepossessions for this or that side of public 
questions, commonly in proportion as their knowledge 
of the sulyect is imperfect. It is, however, a fact, that 
])(^itical prepossessions and party S])irit are not produc- 
tive, in this cotintry, of those dangerous consequences 
which might be feared from the warmth with Mdiich 
they are sometimes manifested. But this sulyect, or 
iu general the subjects of the political quarrels and 
«livisions in this country, is not an article one may 
venture to meddle witli in a single cha|»ter ; J! have, 
therefore, let this subsist, without touching it. 

I shall, however, observe, before I conclude, that an 
accidental circumstance in the Englisli government 
prevents the party s])irit., by which the i)ublic are 
usually influenced, from ju'oducing tkose lasting and 
rancorous divisions in the community which have 
pestered so many other free states, making of the 
same nation, as it were, two distinct jieople, in a kind 
of constant warfare with each other. The circumstance 
I mean is, the frequent reconciliations (commonly to 
quarrel again afterward) that take place between the 
leaders of parties, by which the most violent and 
ignorant class of their partisans are bewildered, and 
made to lose the scent. By the frequent coalitions 
between Whig and Tory loaders, even that party dis- 
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De Loi-me. tinction, the most famous in the English history, has 
now become useless: the meaning of the words has 
thereby been rendered so perplexed that nobody can 
any longer give a tolerable definition of them; and 
those persons who now and then aim at gaining popu- 
larity by claiming the merit of belonging to either 
party, are scarcely understood. The late coalition be- 
tween two certain leaders has done away, and prevented 
from settling, that violent party spirit to which the 
administration of Lord Bute had given rise, and which 
the American disputes had carried still farther. Though 
this coalition has met with much obloquy, I take the 
liberty to rank myself in the number of its advocates, 
so far as the circumstance here mentioned. 


i/ay, 1784. 


J. L. De Lolme. 
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ABBEYS— Edward VI., reign of— H rnry VIII., reign of— Repor- 

MATION 

ABDUCTION, of a woman on account of her fortune, 1052 
Of a girl under sixteen years of age, 1112 
Decoying, enticing, or detaining children, 1078 

ABJURATION, oatli of, 103—100, 200, 203, 427, 444, (Note 53) 445, 473, 
573, 004 

Dis]ienscd wdth in England and Wales by 5 & 0 William IV. c. 30, 5 
Must be taken by Protestants in Ireland, 548 

abortion, administering medicine, &c., to procure the miscarriage of a 
woman with child, 1030 
Using instruments to procure miscarriage, 1030 

ACCIDENT— uh/fi Equity 

• ACOUS in C r, or threatening to accuse, a man of an infamous crime, with 
intent to extort money, 1030, 1040 

A C TI O N — vide Equit y — PnooEas 

ADDITION, of defendant, how described in civil process, 702, 703, 712 — 715 

ADJOURNMENT, of nomination or poll in cases of riot, 658 
Of county court and place of election, 550, 551 

ADMISSION OF FREEMEN— Municipai. Institutions 

AFFIRMATION, the solemn afHrmation ami declaration of Quakers to be 
accepted instead of an oath, 548 

AFFRAY— r’idc Riots 

Not assisting in the suppression of, 1103 
Illegal, causing an, 1103 

AGENT, applying to his own use money or securities intrusted to him for a 
specific purpose, 1083 

Converting to his own use aii}" chattel, security, or power of attorney, 
intrusted to him for safe custody, or for any special purpose, 1083, 
1084 

Pledging goods of his principal intrusted to him for sale, 1083, 1084 

AGENTS, and others cmidoye<l at parliamentary edectioiis, disqualified from 
voting, 547 
Bribery by, 551 — 55C 

AGG REGATE BOD I ES — vide Boroughs — Legislative Assemblies — 
Municji-al Institutions 

ALDERMAN — vide Municipal Institutions 

Title of, under the Saxons, was personal, 13 

Local divisions of shires and boroughs >vere presided over by the ‘‘ealdor- 
maii,” 16 

ALFRED, accession of, to the throne, 8 
Collection of Saxon laws by, 17? 18 

Principle under which Alfred acted, in his legislative capacity, was to 
respect established authority, 18 

aliens, excluded from the enjoyment of either civil or military employ- 
ments, 474 

Incapacities of, from exercising the elective franchise, 548 
Disqualifications of, Bfom being members of parliament, 621 


Index, 
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Iki>ex. allegiance, poftsesaion of the tlirono gives a sufSeient title to ilie sab* 

1— ject’s^ and jnstities resistanGO to those who ntay claim a superior right, 

155 

Lmatation on the crhne of treason, 11 1 , . 

No power in Enirlajid has a coercive power over the pemon of the king 
(Note 7), 420 ; ; 

Cinmrnstances under which the subjtict is justified ill renouilcing, 408 
Subject absolved from, to a Roman Catholic sovereign, 478 
Oath of, dispensed w'ith in England and Wales, by 6 & 6 William IV. 

c. 36‘,-^but still to be taken by Protestants in Scotland and Ireland, 648 
Endeavouring to seduce any subject from, 1085, 1067, 1109^1112 

ALMS, receipt of, creates a disqualification from exercising the parliamentary 
elective franchise in boroughs, 546 

AMERICA, in republican, liben-ty is the theory, and slavery the practice^ 866 
Claim of the colonics of^ of voting supplies to the crown would, if 
obtained, have been hurtful to the English constitution, 1020, 1021 
Those who wei’e the advocates of American indexjcndence, were the 
most sanguine of the future fvealth and greatness of that country, 
1023 

Policy whicli ouglit to have been i>ursued by England, respecting tlic 
colonies of, (Notc-f), 1023, 1024 

AM3tUNITION-~vif/c Stores 

ANATOMY, offending against tlic laws for regulating schools of, 1125 

ANCHORS, punishment for unlawful possession of, 1085 

ANCIENT DEMESNE, touauts iu, Umip. William I., 25 
Parliamentary rights of tenants of, 543 

ANCIENT RIGHTS— Boroughs— Legislative Assemblies — Muni- 
cipal Institctions 

Voters in resj)ect of, in cities and boroughs, })rotocted by 2 William IV. 
c. 45, p. 545 

ANIMAT^, punisbnicnt for an unnatural offence committed wdth, 1033 
Unlawful hunting or killing of, 1074, 1075, 1069 

ANNUITIES, forging transfix of interest in, 1045, 1046, 1069 

API’EAL, House of Lords liavc an tiUlmutc jurisdiction in cases of, from 
th<^ courts below, 447 

Abolition of, in cases of murder, treason, or otlier offences, 602 

APPRENTICE— Mi'miipal Institutions 

ARCHITEC4’, appointed by the Lord-Lieutenant of Ireland, to superintend 
the execution of public W'ovks, disqualified from parliament, 625 

ARMS, unlawful drilling to the use of, 1115 

ARMY, origiii of the standing, 422 

Restrictions on the ijowers of tlie crown, rest)ecting maintenance of, 486, 
487, 60ia, 60.3 

Is not, in England, the means of supporting the autliority of the crown, 

970,972 

Iiiefficiuw of, to James IL, 459 — 470 

When the sovereign looks to the military for the security of his person 
and authority, the same military laws by which the ariny is kept 
together, imist be extended over the whole nation, 972 
Expenses of, during 1837, pp. 579 , 583, 585 
ARRAIGNMENT of Prisoners, 776 
ARREST— PROf'ESs 

Ancient method of, in civil causes, by the English laws, 681— *683, 6fc5 

Alterations iu the English law^, 700, 716^ 

By the Roman la>v, 683^ — 685 

ARSON, puiiishmcnt for the commission of, 1033^ 1034, 1036 
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assault, upon a magistrate, officer, or other person, on account of the 
exercise of his duty in preserving wrech, 1086' 

Witli intent to commit felony, 1034, 1036 

Peace or revenue officers, or persons acting in their aid, 1036, 1036, 1038, 
11 15 « 


To prevent apprehension or detainer, 1035, 1064, 1065, 1070,1071, 1080, 
1100,1115 

In pursuance of a conspiracy to raise wages, 1115 
Deerkeepers or gamekeepers, 1080, 1000 
Officers of the customs, 1035, 1036, 1065, 1066, 1088, 1115 
With intent to rob, 1036, 1080, 1081 

ASSAY-MARKS, punishment for counterfeiting, 1041, 1055, 1065, 1072, 1081 


ASSEMBLY — Popular Assemblies 


ASSESSED TAXES, declaring any matter or thing which shall be false or 
untrue, in any declaration required by 50 George III. c. 105, p. 1093 
Must be paid by parliamentary electors in boroughs, 544 

assignees, fraudulent mi.sapplicati''|ti of moneys by, 1083 
Of leasehold estates may vote for counties, 543 
Under-lessees of, may vote in counties, if in occupation, 543 

ASSIGNMENT— vide Bankrupt 


ATHELSTANE, accession of, to the prejudice of bis legitimate brothel’s, 8 
ATPLENS, arbitrary proceedings of its magistrates, 858 

ATTAINDER, prosecutions by bills of, 164, 167, 168, 401 

Ineligibility from parliament by reason of, for treason or felony, 628, 629 

ATTORNEYS — vide Equitv — Process (Civil) 

Employed and paid by parliamentary candidates, cannot vote at elec- 
tions, 547 

AULA REGIS, component members of, 28, 29, 111, 500, 501 
Common Picas, dismembered from, 636 
King’s Bench may be considered as the remains of, 637 

BAHAMA ISLES, governors of, ineligible for parliament, 623, 624 
BAIL — vide Habeas Corpus 


BANK OF ENGLAND, governor and officers of, eligible for xmrliament, 625 

BANKER, applying to his own use money or securities intrusted to him for a 
specific purpose, 1083 

Converting to his own use any chattel, security, or power of attorney, 
intrusted to him for safe custody, or for any si>ecial j>urpose, 1083, 1084 

BANK NOTES, &c., forgery of, 1041—1043 

Having in possession, paper or plates of forged, 1055, 1056, 1058 

BANKRUPT, meniher of parliament becoming, certificate of, 542 
Notice in Gazette of a member having become, 542 
Being declared a, and not suiTendt;rmg to the commiHsioners, 1039 

BARGE, stealing from, in port, or in a river or canal, 1054 

Cutting or damaging any rope of, &c., with intent to steal, 1064 

BARONS— vide Peers 

Of France, were originally, in a great measure, indej)cndeut of the 
crown, 498, 499 

Not so in England, but united in a common cause with the people, 
19—43, 50—54, 67—69, 98, 99, 119, 490—504, 900, 977 

Barristers, wlicn incapacitated from parliament, 621 

Bastard, concealment of the birth of, 1117 

ben EFICE — vide Rkformati6n — Revenues (Eoulksiastical) 

Parliamentary exceptions in favour of, in the elective franchise, 544 

Bigamy, punishment for, 1078 

e 
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BILL OF RIGHTS, provisions of, 472, 473, 529, 903, 904 
~ BIRTH, freedom by, still acquired, for exercising electivci franchise, 545 
BOAT, stealing from, in port, or in a river or canal, 1054, 1055 
BOROUGHS-~??n/e Legislative Assemblies— Munioital iN^riTUTioNS 

Local gov«-rnnient and exclusive jurisdiction apart from the county, was 
the origin and foundation of, 15 

Laws of Canute, and other Saxon regulations, cstabllsli that, had but 
one law, 15 

Sii I Kli visions of, into wards, 15 

Nunil)(T* of places described in Domesday as, 33 

Burgx^ss-ship did not deptTid on tenure, 33 

'rhost; wlio paid scot and lot alone entitled to tluv privileges of, 33 

Non-r<?sidents bad no borough rights, 34 

Castles and merchant guilds distinct from, 34, 6’3 

Privileges exclusively granted to the responsible inhabitants of, 34 

Iinimmitios to, and individuals, temp. John, 53 

Prei’ogative of the crown to create, 53 

Principles embodied in tin* roReiit “ Reform ” and Municipal Corpo- 
ration Acts,” are but a iiartial restoration to, of their ancient 
rights, 59 

All, essentially the same, 59 

Grants among the Cartte Anti<]U£e dii*ecte<l to tbe citizens, burgessc's, 
6cc,, 59 . 

Privileges of, applied to local permanent resulence, 35 
Charters to, drawn v^itb giaaitcr accuracy, Henry VL, when th? 

word ‘^‘corporation” was first introduced, 149 
TSTumlu;!* of charters grantxMl to, by Mary, 259 
Undue infiuence exercised over, by Elizabeth, 2/5 — 231 
Institutions of, modelled for pelitical objects, 275 
New, smivmoned to scud memlxTs of, i)arliMment, 2/5 
IMany jdaces ceased to be, by not Ivoeping up the exorcise of their 
exelusivf* jurisdiction, 273 
Prerogative of the Idng to (‘roate, 277 
Creation and rt'storatiou of, liy Elizabeth, 277 
Origin of the usurpations and conllicting nsages in, 273 
Iin])r<'})er intliienee exercised over, ))y James I,, 316 — 320 
Tvl;',hts of, and eor|»orate rights, distinct, 313 

BRIBi: R Y - vidf^ Theatixg 

First cas(^ of, in whicli the offence was bronglit before the IRjuse, 275 
DiscjUM lilies the elector and the elected, 553 
Ib'inciph .s emboflied in tlie statutes against eoiTuption and, 553 
rn(*a}»acities arising from a convietiou for perjury or, 553 
Voter giving, or Jbrbeariiig to give, liis vote for money, 553 
Wager iK'tween two voters, 553 
Any undue iniluence Autiatos an election, 554 
l^urebasing a scat in parliament, 554 
Candidate liable for the acts of Jiis agent, 554 
Prineipal cast's upon which (jiicstions of, have arisen, 555 
Jb'inciides under whiclt the House of Commons hriA^e acted in cases of, 
555 

Efibets of, 556 

By a caiuUdate, 556 

Affeets the petitioning candidalt', 556 

Reign of Charles II., the plan of iiiffuenciiig the commons by bribes, 
was first reduced to a regular system, 453 

BRIDGES, public, jmlling doAvn or destroying, 1050 

BROKICR, ni>j)lying to his mvn use money or securities intrusted to Iiim for a 
Hpeeific pm’pose, 1033 

Converting to his own use any chattel, security, or power of attonicv, 
intrusted to him for safe custody, or for a special purpose, 1033, 
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BUILDINGS — vide Arson 

Riotously demolishiiijn^, pulling down, or destroying, a dissenting church 
or chapel, or inachinery for trade, luaiiufactiire, &c., 1033 

burgage tenure — vide Boroughs — Municipal Institutions 

Corruptifin of parliamentary elections, exercised by moans of, (Note 10,) 
481 

Parliamentary rights of tenants in, reserved, 545, 54(5 

BURGESSES AND FREEMEN — inde Boroughs — Legislative Assemblies 
— Municipal I nstitutions 
rarliainentary rights of, reserved, 545, 546 

burglary, imnisliment for, 1034, 1037, 1053, 1054 

BYE-LAWS — vide Boroughs — Municipal Institutions 

A uthority of the “ select bodies” to make bye-kiws recognised, 280 
“ Case of Corporations ” ought not to have betui recognised by courts of 
law, 280 

Right of election cannot be altered by, 318 

CAMBRIDGE UNIVERSITY, returns two members of parliament, 532 

Parliamentary r(‘prcseiitixtives of, not retxuired to have a property quali- 
fication, 541 

(..'ANADA, lieutenant-governor of, fUscpmlified from parliament, 624 

"CANAL BANK Oil WALL, cutting and brealving dou^n, wliereby lands are 
overflowed or damaged, or in <huigor of being so, 1040, 1050 
Cutting off, drawing u]>, <>)• nnnoving piles, cdialk, or materials, &c., 
fixed in the ground, or uu<mI to secure any canal bank or wall, 1050, 

1077 

CAiN Dl DATES — vide Bkimkuv — LE msuATn E Assemblies — 'J'heaj’Ing 

Elilest son of a ]ieer. peeress, bishop, or person <iualified for a knight of 
the shire, r<Mjuire no ])roperfy qualification, 541 
Liability of, to be called on to swear to property qualification, 541 
Member l»onn<l to (h;li\ or the particulars of his propoj'i y qualification to 
the clerk of tln^ house, 541 

Standing ordeis for exaniiuing th<‘ qualification of, njion a pt titioii, 541 
Sitting nx'inher can qiu'stion tlie <jualifica(ion of a petitioner, 542 
.Memlier becoming luiiikriipt, 542 

Situation of ])ro[)Ci’ty for a member’s qualification, 542 
KeprcHentatives of the universities do not require <4uaIification from 
estate, 54 1 

Personal inea]xi<'itit's of, from parliament, 621 — (>28 
Any uiMiiie intlneuce vitiatiLs |)arliamentarv ek’ctioiis, 554 
Purchasing a seat in j)arliament, 554 
Responsible for tlie acts of their agents, 554 

CANON LAW — vide De Loi.mk — Euward VI. — Elizabeth — Henry VIIL 
1 -N T ROI ) UCTION 11 K i-'O ll M A I I ON R OiM.V. N L A \V 

CANUTE, the laws of, establish, that all boroughs had one law, 15 

CATTLE, shoaling horse, mare, gelding, colt, or filly, bull, co>v, ox, heifer, 
or calf, ram, ewi*, shee]», or lamb, 1054 
Killing, with intent to steal the carcass or skin, or any part of the cattle 
so killed, 1054 

Killing, maiming, or wounding, 1054 
Improjierly keeping a slaughh'r-liouso for, 1070 

CENSOR^S — vide Roman Laws 

^ I 'STUIC^UE USE, in possession, may vote for members of parliament, 543 

challenging jurymen, rights of prisoners in, 777 

chancellor of duchy op LANCASTER, incapacitated from par- 

liament, 622 
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CHANCERY, COURT OF— vide Equity 
CHAPELS — vide Sacrileob 

CHARACTER, necessity of acquiring a good, under the Saxon institutions, 17 

CHARLES I. vide Ds Loumk— Introduction i 

Reign of, 366 — 413, 522 — 525 

Characters of the king and commons, 316 . t. . , 

The king’s manners not good ; he spoke and behaved to ladies with indc-. 
cency in public, (Note 2,) 367 

Nation divided into two parties, of courtiers and oppositionists, 366 
Character of Charles I., 367, 377, 376, 403 
Unconstitutional proceedings of the commons, 367 

He who makes the most extensive professions, is falsely conceived by 
the unreflecting portion of mankind to be their best friend, (Note 4,) 
367, 607, 808 

Constitution destroyed by a faction, ^vho despised equity, law, and 
justice, 367 

Ojiinioii of Mrs. Hutchinson respecting the state of parties, in 1647, 
(Note 3,) 367 •' 

Proceedings of the First Parliament^ 368, 36.9 

Bad feeling of the commons towards the king, 368 

Issue of privy seals, 369 

The Parliament of 1626, pp. 369 — 372 

Members of the opposition nominated as sheriffs, 369 

Policy of the preceding parliament pursued, 369 

Impeachment of Buckingham, 369, 370 

Insults offered to the commons by the king, 370 

Imprisonment of members, 370 

Resolutions of the lords on their personal freedom from imprisonment, 
370, 371 

The commons threatened by tlic king, that he should be obliged to try 
“ new counsels,” 371, 372 

Measures of the court justified parliamentary opposition, 372 

Tyrannical conduct of the commons, 372 

Impolicy of dissolving parliament, 372 

Illegal Taxation, 373 — 375 

Despe^tic policy of the king, 373 

Composition with the Roman Catholics, 373 

Exaction of loans and benevolences, 373 

“ Act of Council” ordering a general loan, 373 

Injunctions issued to the commissioiiers, 373, 374 

Doctrine of passive obedience, 374 

National reluctance from arbitrary taxation, 374 

Suspension of the writ of habeas corpus, 374 

Tlui judicial bench tampered with by the executive, 374, 375 

Parliament of 1628, pp. 375 — 379 

The court in a minority, 375 

Indiscree t language of tlu; king to tlie commons, 375 
The commons bound to watch the measures of the executive, 376 
Acts of i»ower may casually be exercised, and yet liberty exist, 376 
Complaint of grievances, 376, 377 
Petition of Right (Stat. 3 Charles J, c. 1), 377, 524 
Hypoeritical and desi>otic character of Charles illustrated, 377, 376 
Reliance could not be placed on the honour of the king, 378 
Roinonstraiico of the commons,* as to the violations of the constitution, 
378 

Prerogative of parliament, 379 
The Parliament of 1629, p. 379 

Officers of the customs, &c., summoned before the house, 379 
Levies of tonnage and poundage declared by tlie commons to be illc^l, 37^ 
Declaration of the King to govern without ParliomeniSy and othet 
constitutional Proceedings, 380, 362 
Determination of Charles to govern the country without parliaments^ 
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CHARLES l.—continued. 

Committal of the members of the opposition, 380 

Despotic measures of the king, and perversion of justice, 380, 381 

Unconstitutional taxatioJi, 381 

CoinpositS:)!! with recusants, 381, 382 

Grant of monopolies, 382 

Rroclaraations interfering with the rights of persons and property, 382 
Court of Star Chamber^ 382 — 385 

No person should bo deprived of bis honour or i)roperty, until after an 
impartial investigation, 382, 383 

Court of Star Chamber ciicroacbeB on the jurisdiction of the other 
courts, 383 

Its mode of process, 383 

Criminal jurisdiction exorcised with severity and iniquitv, 383, 384 
Case of Prynne, 384 
Case of Leighton, 384 
Fines imposed by the Star Chamber, 384 
Cases of the bishop of Lincoln and Osbaldiston, 384, 385 
City of London fined 78,000/., tlil^ king having solicited the judges to 
give an award in his favour, 385 
Illegal Taxation — Cane of I Jainpden^ 385—388 
Payment of ship money enforced by distress, 385 

Extra-judicial opinion of the judges on the absolute nature of the pre- 
^ rogative, 386, 388 
Illegal taxation resisted by Chambers, 386 

Question for judicial detorminatioii in the case of Hampden, 388 

R('Haiice placed on the intrinsic authority of the crown, 388, 387 

Judgments of Mr. Justice Vernon and Chief Justice Finch, 387 

Reasons of state supported as elements of law, by the judicial bench, 387 

National indignation excited at the conduct of the judges, 388 

Invasions on liberty had become as avowed as they were profligate, 388 

The First Parliament in 1840, pp. 388 — 300 

Causes which induced the summons of a parliament, 388 

Redress of national grievances, 388 

Innovations in religion, 388, 380 

Invasions of private property, 380 

Breaches of the privilege of parliament, 380 

Tlie crow'll offers to abolish ship money, 380 

Members of the commons committed, 380 

Cliarles issues an explanatory declaration of his conduct, 380, 300 
Acts of the Convocation, 300 
Enactment of canons, 3J)0 

No person wdio had conscientiously entered into the ministry could 
object to the et cetera oath, 300 
Members of the convocation insulted, 300 
In vasion by the Scots, and the Council at York, 391 
Illf^gal expedients for pecuniary resources, 301 
The king advised to summon a parliament, 301 
The Long Parliament, 301 — 413 

Existence of grievances which needed redress, 391, 302 
Republics have ever been raised on the ruins of monarchy, under pro- 
fessions of extreme loyalty, 392 

Character of the commons, as described by Mr, Denzil Hollis, 392 

The best principles for the destruction of monarchy, 302 

Impeachment of Strafford, 302, 393 

Triennial Bill (Stat. 16 Charles I. c. 1), 303 

B<Mieficial laws and redress of grievances, 393, 304 

Declaration relative to impressment, 394 

Improper interference of the king in parliamentary debates, 394 
Punishment of judicial and ministerial officers, 394 
Ecclesiastical canons to be confirmed by parliament, 394 
The commons rendered incapable of dissolution, upless >yith their o\m 
consent, 395 
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CHARLES 1,‘^contimwd, 

Insincerity of the crown, 395 ^ 

Modes in wlucli fiUJtious minorities attain their objects, d9t), 398 

lUdiy ious Cant of the Commons, 399, 524 

TrontJneiit of tluj episcopal clergy, 390 * 

Court of ecclesiastical iiif|uisition, 390, 397 
Tlio Sabljatariaii controversy, 397 

D<‘sigTiatit»ns of SabV)ath,*' Sunday,” and Lord’s Day,” 397 

CoTninenccineiit and duration of Sunday, 397 

Observance of Sunday, 397 

A nuiseincnts reprobated, 397 

Recreations perinittc'd and extu’cised, 307 

Intolerance of religions sechirios, 397, 398 

Tlic Book of Si)ortH, 398 

Sell isms among the elergv, 398 

Brinci]>les of the Anglican Cliureh, relative to the institation of Sun- 
day, 398 

PersecutioTi of the Roman Catlmlics, 398 

l»opular efforts to arrive at tiic higiiest pitch of saiiitship and perfection, 
399 

“ Iiniei>endents ” reject all ecclesiastical ostabUshments, 399 
“ Presbyterians ” reject the authority of predates, 399 
Doctrines of the dikseuters arrive at the lieigUt of extravagance and 
fanathdsin, 400 > 

Dissenttjrs coincided in the persc'cution of papacy, 400 
Political sysb'ins <if dissenters kept pace with their religious systems, 400 
Impcach fnent of St rajford, 400, 401 
Disgracjoriil examination of ]»riyy councillors, 401 
Bill of attaijuh'r against StraObrd, 401 

Argument of the solicitor-general in support of Strafford’s attainder, 401 
Intimidation of the lords, 401, 402 

A faction is conteinptibie wlnui opjjosed with vigour, but becomes for- 
midable if not fearlessly resisted, 402 
Intimidation of the king l»y t)ie commons, 402, 403 
Execution of Strafford, 403 

Illustration of tbe sellisli character of Cliarles I., 403 

Attempts hy tin; eommons to assume the exi*cative power, 403, 525 

Otfeiisive and defensive preparations by tlio commons, 403 

3die r(;inonstraniH3 infitled an Appeal to the I’eople,” 403, 404 

Perst'eiition of the bishops, 404 

AMxi(:'ty of the commons to destroy tin' House of Lords, 404 
Exe'iuplilications of “ Privilege of Parliament,” as entertained by the 
eommons, 404, 405 
Seditious Petitions to Parliament, 405 

tbe city ap}>rentiees, porters, and iK'ggars, 405 
l^itiable situation of several tlioiisaiuls of femah's, 405 
Mode's in winch Pyni ac«.juircd his political power, 405, 406 
Petitions favourable to cimreli and inonarcliy rejected, 406 
Reports of insurrections, invasions, and conspiracies, 406 
'J'iu; rank an<l intelligence of the country intimidated, 406, 407 
Impeachment of the lUshops, 407 

The bishops vamld not eondeseend to blow the trumpet of rebollion, 407 
Indulgence for tender consciences, 407 
Heresies punishable with death, 407 
Improper treatment of tlui Anglican clergy, 407 

Benctits ” which arose from the abolition of eiiiscopal jurisdietfon, 
408, 409 

No sentiment, save that of the meanest of tlie mean,” ever found 
refuge in the briuists of puritanical ministers, 408 
Puritanical Christian charity, 409 

Under the puritans, controversy and intrigue usurped tbe place of pr.rc 
religion, 409 r if 

Treasomible Acts of the Commons, 410, 525 
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CHARLES I. — continued,, 

Possession of tlic sword souglit after by tlic coiiimoiis, 410 
Pei’socufcion of tlie king, 410 

Coiniriand of tlio aniiy assumed by the commons, 410 
Propositions tendered to the king at York, 410, 411 
T}j(> crown bound to assent to all bills oOored by parliament, 411 
Charles I., from having no jeirty in the nation, by his concessions to par- 
liament, ac<.|uirod a powerlnl party, 411 
Motives by which tlio royalists were aciuatetl, 411 
Declaration of tlie king to the pts^rs in 1042, 412 

The rank, intelligence, and property of the country, rallitrd round tlio 
crown, 412 

Non-attendance of the inenihei’s of the Houses of Lords and C■ommon^s, 
412 

Illustrations of civil liberty, wdioii administered by the devoted friends 
of the people,” 4U1 

CTIARLKS II . — vide Dk Lolme— iNTRODtjerioN 
Reign of, 4i:i— dfiO, /■»2rr~f)27 ^ 

Misfortunes of Anarchy,, 413 
W^lioever lias i)ower, abuses it, 413 
Popular leadej’s actuated by ambition, 413 

Thepeojilo are always tlu- sufl'erers In revolutions in government, (Notes 
2, 3, 4,) 414, 410*' 

Republican liberty ass(>ciate<i with uncompromising tyranny, (Note 5,) 41d 

Sale of British citizens for slavery, (Notes b‘, 8, !), 10,) 410 

Ilestomtion of nn marc by hailed as a national blessing, 417, o25, 520 

Lenient Proceedinys at the licsf oration, 413 

Distinction between moral and ]mvty justice, 418 

Doctrine of hereditary right, 410, 410 

,1 c/ of indemnity, 4 1 0 

Tennination of existing controversies, 4 1 8, 4HJ 

Parliament iidliH iK’ed by eonsideratioiis of friendship or revenge, 419 
Provisions in statute ol’ attainder, (Note 7,) 420 
Execution of tlie regicides, 420 

Administration of Justice not essentially changed under the rebels, 420 
Cra)U of Royal Revenues, 420 

(k)inniitt(ie aj>poiuted to settl(' a rovemic for the crown, 420 
Revfuiues of (.diaries J. & II,, 421 
J’artial relief from feudal tenures, 421, 520 
ParlianKmtary revenue conferred on tlic crown, 421 
Stat. 12 CliarJes II. c. 24, did not extend to inferior tenures, 421 
Politicians scddoni actuated but by selfish ambition, 421 
One moiety of the excise Voted to the king in perpetuity, as a cominuta- 
tion for the feudal temires, 422 
J)isf)a)idiny the Army, 422 
Deidaration from Breda, 422 
Drigiii of the regular standing army, 422 
Titles to Property, 423 
Declaration from Breda, 423 

Unfortunate situation ol' the royalists in respect of their properties, 423 

Disputes respecting crowm lamia, &c,, 423 

The Parliameni of 1001, p, 423 

Dissolution of tlie convention parliament, 423, 424 

Iinpolitie nieasurea of parliament, 424 

The negative voice, and tlie command of the army, inherent rights in 
the crowm, 424 

Severe restrictions on the press, 424 
Rostor.ation of the bishops, 424, 425 
Punishment of the Rerjicides, 425 

Regicides who had surrendered themselves midcr the royal proclama- 
tion, 425 

Duty of allegiance to the existing government, 425 
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IxiMSir, CHA-BLES 

1-L _ Exectttwn c>f Vamv Anti pUHialinient of Lambert, 426 . 

Justification by Vane of iiis conduct, 42(> 

Cliarltjs 11. declared by t!»e judges to have been a king de facto itom tlie 
deatb of his father, 42(i , 

Punishment of death executed upon VanCj 427 
Tniprisouinent of Lambert, 427 

Law, justice, or sense of honour, are practically held by popular assem- 
blies in utter acorn, 427 
The Corporation Aet^ 427 

Enactments contained in Stat. 13 Charles II. e. 1., Scss, 2, p. 427 
Objects of the Corporation Act, 427 
Alterations effected in the municipal institutions, 427 
7V*>awia/ ylc/, 423, 526 

IJncon.stitutional address of the king to parliament, in 1664, p. 426 
Bepeal of the Trioiiiiial Act, 426 
Jicligiotts iJissefisions, 429 
Christianity defined, 429 

Evil (‘ffoeds of bigotry when associated with politics, 429 
Last exhortation of Charles I. to his son, respecting the English Catholic 
church, 429 

The Anglican church is between superstitious tyranny, and the meanness 
of fantastic aiiarehy, 429 

The nation divided into three religious parties, 430 
Liberty of conscience promised in the declaration of Cliarles 11. from 
Breda, 430 

Bestoratioii of rights to the ministers of the Anglican church, 430 
Proposals of the Protestant disscuiters, urging a general religious union, 
431 

Four preliminary requests, 431 

Archbishop LTslier’s system of episcopal govenunent, to be the ground- 
work of accommodation, 431 
Parochial synod, 431 
Natiojial synod, 432 
Abolition of ndigious ceremonies, 432 
General settlement of religious concerns, 432 
Answer of the Anglican bishops, 432 
Declaration of indulgence, 432, 433 
Dissatisfaction of the Presbyterians, 433 
Beligious assembly at the Savoy, 433 
Tlie convocation of 1661, i>p. 433, 434 
Original powers and duties of the convocation, 434 
Alterations made in the Common Prayer^ 434 
Authorized version of tlie Bible adopted, 434 
Morning prayer, 434 
Occasional prayers, 434 

New collects, and “church” substituted for “congregation,” 435 

Exhortations iti tlie communion service, 435 

Baptism, and prayers to be used at sea, 435 

Visitation of the sick, 435 

Churching of women, 435 

Fonns of prayer ordered by proclamation, 435 

No national church can exist, unless her ministers be zealous advocates 
of tlie details of its services, 436 
Act of Uniformity (13 & 14 Charles II. c. 4), 436 
Objections to the declaration in the Act of Uniformity, 436 
Dissenters cannot be recovered or reconciled by partial concessions, 437 
Charles 11. desirous of removing Bomau Catholic disabilities, 437 
Fines and forfeitures for recusancy sought to be released, 457, 438 
Presbyterians, Independents, and Boraan Catholics persecute the king 
for religious toleration, 438 

Dispensation from the statutes of non-conformity to the Anglican 
church, 438 * ^ 
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C'lIAKLES II. — continued, 

T]»e lords and conmions justly suspect the kiijg, of treachery to the 
KngHsh Catholic churcli, 438, 431) 

Roman Catlntlic priests ordered to the kingdom, 439 
Conveniiclet^Act, for the i3urpose of suppressing seditious couventiclos 
(Stat. Ifi Charles 11. c; 4), 439, 440 
The Five Mile Act (8tat. 17 Charles II. c. 2), 440 
Im])oUcy of the statute, 440 
Banislnneiit of Clarendon, 440, 441 

An address voUmJ that the lau's against non-conformists and papists 
should be put in execution, 441 
The Conventicle Act (22 Charles II. c. 1), 441 
Improper puhislmient of the non-confoniiists, 441 
Suspension of penal laws in matters ecclesiastical, 441, 442 
Dispensing powers of tiie king questioned by parliaineiit, 442 
Answer of the king, 442, 443 
The commons vote tlie answ'cr insufficient, 443 
Test Act (Stat. 25 Charles II. c. 2), 443 

Officers of the army required to ta^e the oaths of allegiance and siq^rc- 
inacy, 443, 444 

Resolutions of the commons, that no person sliall be capable for 
military or civil offices without taking the oaths of allegiance and 
supremacy, 444 
^Effects of tlio Test Act, 444 

* Retirement of the duke of York from public affairs, 444 
Popish plot, 445 

Roman Catholic peers made to retire from paiHament (Stat. 30 
Charles II. St. 2), 445 

Bill of exclusion against the duke of York rejected by the lords, 445 
Tlie constitution is a conditional contract between the prince and the 
people, 446 

Orujinal Jurisdiction in Civil Catises claimed by the House of Lordsy 446 
Cas<j of Skinner, 446 

The lords havti exercised an original jurisdiction in civil causes and 
criminal offences, 447 
Case of Shirley, 447 

Privilege of the commons as to the selection of their speaker, 447, 448 
Impeachment of Dan by, 448 
Articles of impeachment, 440 

CJiarges against Dan by not comprehended in Stat, 25 Edward III, e, 2, 
p. 448 

It is doubtful whether charges not essentially high treason, can be made 
so by the adaptation of language, 449 
The king’s right to i»ardon in cases of imi)eachment, 449 
The commons coniinand that no commoners sliail maintain the validity 
of the pardon pleaded by Danliy, 449 
The commons deny the right of the bishops to vote, 449 
Parruimentary privileges of the bishops, 450 

The crown, in coses of parliamentary impeacliment, has a riglit to grant 
a pardon after sentence, 450 

Privilege of the cominons to impeach, befon? the House of Lords, any 
peer OP commoner, 451 

Penalties against a peer answering any accusation before the commons, 
in person, or by counsel, or by letter, 451 
Appropriatio7i of Supplies, 451 

Th(; commons claim a right of investigating the mode in which public 
moneys have been expended, 451 

Election fFrt^s to he issued by the Speaker during a Prorogation, 452 
Administration qf Justice, 452 

Corruption of the judicial bench and the ministers of justice, 452 
Grand jury of Somerset summoned before tlie Court of King’s Bench, 
for finding a bill against the orders of the judges of assize, 452, 453 
Illegal taxation not adopted by Charles tl., 453 
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CHARLES IL—co/Ui?im^, 

AtteJiipts to restrain the freodoni of tlie press^ 453 
GoiU'ral wfirrnuts issued to seize seditious libels, and apprehend the; 
authors, 453 

Jfaheas Corpus Jet ^ 454, 455, 52(> \ 

Ju(Ii;es assumed discretionary power in granting the writs of liabea? 
corpus, 454 

Idle judges bound to rcceix'e bail in all bailable. oiTenccs, 454 
I'rodiiction of prisoners by the gaoler, 454 

Eeiialties ngaiiiKt a gaoler refusing a prisoner a t!opy of the warrant oj 
coniinitmeut, 454 

Practie<.‘ of sending persons out of the country Ixdbre their trial, abo- 
lished, 455 

Authority of the judges under Staf. 31 Charles II. e. 2, extended Ijv 
oh George III. c. iOb, p. 4«55 

The* arl)itrary discretion of any man, is the law of tyrants, 455 
Quo Warranto J }ifor mat ions ^ 455 

Every exertion made to ae<piire an uncontrolled iiiHuoiice over corporate 
cities, 455 t 

Creation of “ select bodies,'* 455, 4h(> 

Corporation Aetof HifJl prodmdjve of i:niH<di!er, 45h 
Alterati(ms in rnnnicipal records in order to veil the illegal origin of 
non-resideuts,’* 45(> 

Charter to Liverpool in 1C775 !*• 

Origin of the <loetrine, that nuinicij)al charters may ho granted and 
aniudl«,Ml as ]>U;ased the crown, 45h 
]Vlod<;s in whicli surrender5» of nmnici[)al cliarfers were obtained, 457 
Gvarbliug of c<»rj)oratioii8 for parliaiiKuitary elections, 457 
A corporation Iiaving GOO/, ptu* auiuim advised by Jeffrio'S to sur- 
render, 457 

Surrend('rs from ibirieeii boroughs j)rocu red by the earl of Batli,457, 451} 
National privileges in a state of itisecurity, 453 
AUernpts to crt nic an J hsohile JSfomirchp^ 450 

Tlu! plan of iidiuencing the commons by bribes, reduced to a regular 
system, 453 

Suei) practice was continued during the n igu of William I I T., 453 
Doctrine of j)a.ssivt‘ ol^editujce generally re<*eived, 45!) 

Reign of Ciiarl(‘s II. was the transitional state of the English con- 
stitution, 45!) 

CIIARTA, IdACNA - rh/<7 Maona Cjiahta 
CHARTERS — vide Mi’NicirAi, Institut[uxs 

CHEATING, obtaining goods l>y false ])r<d«‘nces, 105!), 1035 

Obtairiiiig moiu y by assuming the name of anoUier, 1041, et seq. 

Cn ELSE A — vide T knsiomais 

C 1 1 RISTI A N R ELIG ION - vide Rekoumation 

CH U RCIl — vide Reformation — Rk\ enues ( J^leeLEsiASJ ii.Ai.) 

CINQUE PORTS - vide Lioustativ e Assemumes 
CIRCUITS of the justiciaries, 23, 43 

Counties that were anciently a.K,sigued to each circuit, 46 
CIRENCESTER CASE, temp, James I., 317 

CITIES AND BOROUGHS — vide Boroughs— Lp:gislative Assemblies— 

M UNKJIl'Ar. I NSTITITTJONS 

CITIZENS— rh/c Bokouoh.s— Legislative Assemuliks— Municipal Institu- 
tions 

CIVIL AND ECCLESIASTICAL GOVERNMENT--im/<? Bohoughs- 
De Lolme — Euuitv — iNTUonucTioN — Legislative A.ssembliks — 
M u NierrAL Institutions^ — Reformation 

CIVIL, ENGLISH, AND ROMAN LAWS— rtV/<? Roman Laws 
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CLARENDON, CONSTITUTIONS OF, 45, 40 

Mofle in wliicli tlu^y haw, been preservf^d, (Note 5), 46 
Suits respectin;^ the arlvowson and presentation of churches to bo 
deter?juiied in the civil courts, 45 
Criminal ^u’ocess agauist cU'rks, 45 
Appeals ill spiritual caust^s, 45 
Excoiiimuiiicatioii of inluibitants in demesne, 45 
The prelates to be regard<Hl as barons of the reabn, 45 
Kevenues of vacant such to belong to tlur crown, 40 
Bishop-elect to do homage to the king, 40 
N on-e\emptioii of the clergy from the civil power, 46 

G Y — vif/e Reformation — Reven ues ( EccLEsrASTicAi.) 

clergyman, pniiishinent for arrest of, while engaged in his clerical 
duties, 11.12 

CLOSING POLL — Riots 

COAL-METERS, dtsjjualilicatioiis of, from exercising the parliamentary 
el<,?ctiv{.i franclh.so, 547 » 

C’ O A L-M I N E - vidc^ Mine 

f'OlN, comiti'rh.'iting gold and silver, 1050, 1065, 1070 
(,'olouriug, 105() 

linjiairiiig gold and silver, 1050, 1060 
• Buying or s<dling at a lower rate than by its denorai nation it imports, 
f050, 107il 

fiujxvrting counti rfelt, 1050 

UUeriug eouiiteri'eit, having at the same time coimterfolt, in possession, 
J050" 

1‘ttoring twice within ten days, 1050 

Suhsetpicuit ntteriiig after a previous convhttion, 1050, 1051 
Having in j)ossessiou three or more ])icccs of counterfeit, 1051, 1114 
Cauiveyiiig coining tools and, out of the Mint, 1051 
Tendering, uth ring, or juitting olf, counterfeit, 1070, 1110, 1121 

COIN IN' G I NSTRLIM ENTfi, having unlawful posH<*ssioii of, or any other 
contrivance for eounterhating coin, 1051, 1070 

C(MNING rOOLS, 1051, 1070 

ALiUing a puncheon i'or coining, 1051 
Having a ])unclu‘(ui in j>ossessioti, 1051 
Making a collar or press for coiiinig, 1051 

COLfiECTClRS, discjuaiitied from parlianumtary elective rights, 540 — 540 
J ucapacitMted li'oin parliament, 022 — 020 

Of assessed taxes/ and post-horse duties, can vote at parliamentary 
ei<'ctions, 547 

<-‘OLONT AL appointments, ercidn Ji discpialilicatioii from parlifinient, 022—625 
COMBINA/i’ION by workmen, 1040, 1000 

( OMMISSA RA’^-CiENlORAl. of Musters, disqualified from parliament, 023 

C OMMISSIONERS, incapacitated from parliament, 022 — 020 

Dis(juaiitied from exercising the parliamentary elective franchise, 540 — 
540 

COMMITTEES- vk/e Leoislative Assemblies 

Oi‘ the .House of Commons, decisions of, actunted l)y the. profligacy of 
faction and selfish interests, 344, 345, 470—463 

COMMON ALT Y — vide M ONJcirAL Institivtions 
COAIMON COUNCILS— yuV/<? MoMoirAL Institutions 
COMMON LAW, foundation of, 70 
COAIMON SEAL— rirftr Mumcital Institutions 
common stock — vide Municipal Insittutions 
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Index. COMMONS — vide Legislative Asskmuliks 

COMMONWEALTHS- Charles L and Charles IL, reigns of— D e 

LoLMK— I NTROl JUCTION 

The people in them apt to be misled by favourite leaders, 807, 800 
Division of the executive authority that takes place in* them, makes it 
Vt ry <lifheult tr» lay it uiidtu* proper restraint, ij‘20— 827 
The people unavoidably betrayed by those whom they trust with power, 

ma-mi 

Revohitiows have always cojicluded in, in a manner disadvantageous to 
public liberty, 8<>0, 881 

The laws to secure the liberty of the citizens, besidt^s being iinperbjct, 
are not eve n carofully executed, 1)04— 981 
Cannot subsist witliout eertain arbitrary powers, cojitrary to the liberty 
of the citizens, 957—989 

Do not admit the privilege of speaking and writing, and perhaps cannot, 
957—985 

Power of government supposed by law to bo unbounded, till stopped by 
some positive regulation, 974 — 978 
]ly what means, generally lose tfieir liberties, 990,991 
Great difficulty for the people in, to preserve their rights, 1001 

COMPOUNDING I^ELONY, taldng a ix* ward for stolen goods, 1049 

COMPTROLLERS, disqualilicd from exercising tlie elective parliamentary 
franchise, 548 j, 

Incapacitated from being members of i)arliament, 624 — 827 

CONCEA LMENT, of birth of a child, 1117 

Of wills, codicils, or other testamentary instiTunents, 1047, 1085 

CONEYS, taking or killing, 1084, 1089, 1101 

CONFESSION — xndc Reform ation 

Auricular, by Roman Catholic votaries, 284 — 238 

Roman Ca-tbolic Cluirch, to acquire political j)(>wer, made the absolution 
of a prit^st necessary for salvation, 238 
(■Questions in, of a character disgustingly obscene, 237, 238 

CONQ,UES'J\ ERA OF THE, 19—40 

Stated by Do Lolivie, to be the foundation of the Ej)glisli constitu- 
tion, 498, 497 
Sed tnde contra^ 19 — 40 

CONSPIRACY, to commit a crime, 1038, 1049 
To charge a man witli a crime, 1038, 1019 

CONSTITUTIONAL and unconstitutional, moan legal and illegal, 3, 4 
CONSULS GENERAL, situation of, a disqualification from parliament, 622 

CONTRACTORS, parliamentary disqualifications of, 827, 828 

Contracts with the treasury, navy, victualling-office, or ordnance, 827 
Meniljcrs becoming, or continuiiig to be, vacate thtMi* seats, 827 
Exception as to trading companies, and to those who have ceased to 
contract for twelve moiitlis previous, 827 
London Flour Company, 828 

Master or worker of the Mint ; army clotliicrs ; sub-contractors, &c., 628 

COPY'HOLDS, confer a right of exercising the parliamentary elective 
franchise, 543 

Give no vote for a county, if they might give a vote for a borough, 644 
CORONATION OATH, 604 

Change in, temp, .Edward VI., 209 

CORPORATIONS — mde Municiral Institutions 

COUNCILS — rwfe Privy Council — William I., reign of 

Power of legislation exercised by William I. and selected, 38 
Designation of the members convened to, by William I., 36 — 38 
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Title of the “ Barones” to act legislatively unknown, 87 
Assemblage of, under Henry L, 40, 41 

Existence of, from the Saxon era to the reign of Henry III., 66, 67 

COUNTIES — mde Boroughs — Municipal Institutions — Parliamentary 
Elections — Saxon Period 
First division of tlie country into, 15 
Kingly power pai'tly deputed to sherilfsm, 15 
Subdivisions of, into boroughs, 15 

COUNTING-HOUSE, occupation of, gives a right of exercising the parlia- 
mentary elective franchise, 544 

COUNT Y-CO URTS — vide Counties — Parliament 
Origin of, 15 

Administration of justice in, 16 

Denial of justice in, justified an appeal to the king, 17 
Where and how holden for purposes of election, 550 

COURTS — vide Eouity — Process (Civil) — Star Chamher 

COITRTS OF RECORD, stealing original documents from, 1084 
Obliterating, injuring, or destroying original records, 1084 

COVENTRY ACT, origin of, 010 

CRIME, convicti<»n of, creates an imrapacity from the exercise of parlia- 
• mentary rights, 546, 6*28, 629 

CRIMINAL LAW, analysis of criminal ofiei ices, and statutes under which 
th(.*y are punishable, 1058 — 1130 
Analysis of crimes that were committed in 1837, pp. 1130 — 1132 
Comparative view of the sentences jiassed on criminals during 1834, 
1835, 1836, 1837, pp. 1132-1134 

Criminals convicted and executed in France in 1832, 1833, 1834, 
(Note 19), 1133, 1134 

Total number of those who were accused of crimes in 1837, but subso- 
quentiy acquitted or not prosoeutcul, 1134 
Number of offenders tried before the different courts in 1835, 1837, l)p. 
1135, 1136 

Ages of the criminals, 1 136 

Result of the proceedings against the ottenders aged twelve years and 
under, with reference to their respective ages, 1 137 
Result of tlu; proceedings against the offenders aged twelve yeeirs and 
umler, with reference to their offences, 1138 
Degrees of instruction which the prisoners had received, 1 139 

CROMWELL — vide Charles L, and Charliss IL, reigns of 
C RO V\' N — vide P rkrog ative 

CUSTOMARY FREEHOLD, a copyhold, and not a freehold, 543 

CUSTOMS, ANCl ENT — vide Boaoiicais — Lechslative AssexMIiliks — Muni- 
cipal Institutions 

CUSTOMS, receipts of, in the year ended 5th January, 1837, p. 576 

Charges of collection in the year ended 5th January, 1837, p. 580 
Incapacities from officers of, exercising tlu? parliamentary elective fran- 
chise, 546, 547 

Disqualifications from being members of parliament, 624, 625 

CUSTOM-HOUSE OFFICERS, shooting at, or maiming, or wounding, 1036 
Assaulting or obstructing, 1088, 1115 
CURTESY, estate by, gives a right to vote, 543 
CUTTING, stabbing, or wounding, with intent to murder, 1034 

To maim, disfigure, disable, or do some grievous bodily harm, or to 
resist or prevent lawful apprehension or detainer, 1036 

blAY, its legal duration, in cases of burglary, (Note 4,) 1037 
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DEBATES — vide Legislative Assemblies (Pnrlijimentary) 

Freedom of, secured by the Bill of Rights, GOd 

Mode ij) wliitdi, are conducted in the English piirliatncnt, 135 — 137, 
328, 351, 352, 472, 531—565, 535, 608 
Unlimited freedom exercised in, not followed by any bad consequence^, 
903—066 

DEBENl'URE for payment or retiu-n of money, required by statutes relatiiit; 
to the customs or excise, &c,, forgery of, 1041, 1069 
Fixchequer, forgttry of, 1042 

For moiKjy, or payment of money, stealing of, 1085, 1105 

DEEDS for monev, or payment of inoiiov, stealing of, 1059 
Forgery of, ‘1045-^-1048, 1057, 1058, 1066, 1069 
Stealing, being evidence of title to real estate, 1059, 1085 

DEER, coursing, hunting, snaring, or carrying away, or killing or wounding, 
or ntt<*mpting to kill or wound, in any inclosed land, iStc,, wliercj art: 
usually kept, 1074, 1075 
Doing tlie lik<*, in any uninelostd land, 1075 
Setting snares for, A;(*., 1089 

Destroying any part of a fetict* where, are kept, 1084 

DE LOLME, Treatise ok, 491—1032 

1 NTHOIU'CTION RV De Lolme, 191 — 494 

Sl'iivev ok the v^iRiors kovvkks iN<.'i.T;i)Kr> fN the Englisif Cons^j i j ution', 
AND t>K THE LaWS .UOTH IN ClVlL AM) CRIMINAL O KKKiVCES, 495 — 804 
Causes i)f the JAbertp of the Knylish Nafion. Nt asons of the dljfcrenre 
between the (rovernnwnt of JAnyload and that of France, In Eiiyhital 
the great Power of the Croirn, nnder the Norman Khigs^ created on 
Union betiveen the NobiUiy and the. Peogle — CiiAri’ER I., 495 — 505 
Uncertain accountH of the A\)glo-Saxou government, 495, 496 
Foundation of the English eoustitution is to lx* sought after at the era 
of the Conquest, 496, 497 

Independent ehnraet(*r of the German nations, 497, 498 
34io fiefs hy connivance at first hi^camc annual, afterwards held for 
life, 498 ‘ 

Estahlishment fd the haidal system in Eughuid was iiii iinmediato eon- 
sequence of the Conquest, 499 
Despotism of Wiliiam 1., 499 
England divided into tiefs, 500 
The aula regis, 500 

Feudal goveiMiinents of France and England., 501 
Arhitj’ary j)Ower of the kiiigH of England, .501 
TJinited autlioi'ify of the sovereigns of Fraiu'e, 501, 502 
People of France, I’ciuh'red desperate by oppres>sit)n, aftem|de<l to 
revolt, .502 

Libe rty perished in France. Iiecause it wauteil a favourable culture aini 
situation, 503 

Excessive power of tlio kings made Eiigiaiid fre(‘, 50'k 5(M 
ISlode in which the people became participators in piibiic lihertv, 504 
Principle of primeval equaiitv became ('veryivlierc diftiised and t'slah- 
lished, .504, .505 

Oppression caused the union of the lord and tlit* vassal, 505 
Tlie people .stipulated conditions for th eniseh cs, 505 
A second A dciintage England had over France ; it formed one Undiviih-d 
Stale — CiiATTEii IT., .506 — 516 
Reign of Henry I., 536 
Rigour <.d‘ tlie feiuhil lau's mitigated, 506 
Advanees of liberty under Henry II,, 506 
Des|>oti(t (diaracter of John, 507 

England acknowledged but one master; France an aggregation of 
.sovereignties, 507' 
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John eoini>elled to submit lumsolf to tlie disposal of Ids subjects, 607, 600 
Provisions embodied in Magna CJmrta, 508 

No subject to be molested, either in person or elfocts, unless by the 
judgmeiiii of his peers and the law of the laiul, 608, 500 
Magna Cli^rta an advance tow'ards the establishment of public libertv, 
500 

Confirmations of the great charter, 500, 510 

Civil (lisscvjsioiis during the roigii of Henry III., 510 

Statutes of Merton and Marlebridge, 51 0 

Cliaraetcr of Edward I., 510 

Jiirisprudoiice improved, 510, 51 1 

Pa I'l iaiuenta ry re prosen tation, 511 

Pecuniary iicceHsities of the crown, 511 

Ciurinioiis not originally possessed of great <autliority, 511, 512 
TJif> people invested with the po^ver of infiueneing tlie motions of 
government, 512 

Conririiiatiotis of Magna Cliarta J)y Edward I., 512 
Statute de Tallagio non conctuleinlp, 51*5 

Etlicient causes <jf slavery 0 ]>eraling and gaUiiiig Htrength in Europe, 5115 
Distracted state of PraiH'c, 5115,514 

'I'lie Fr^'iich had ]io couc(‘ption of the necessary ingredients of a free 
constitution, 514 

Inipor(a.‘|>tible advances of the royal authority, 515 
• Disturbed state of Spain, 515, 510 
Elie spirit of liberty and resistance arose in England on the dissolution 
of the feudal system, 5 lb 
The auhjcct rontumed — CiiArrEii HI., 517 — 530 
Kepreseiitatives of tlie nation aduiitte<l into parliament, 517 
Temp. Edward 11., petitions anncxeil to subsidy bills, 517 
7’t'mp, Edward HI., commons <leclare tliey will not acknowledge any 
law, unless tliey hav'O assented to it, i >17 
Ivefusal to grant subsidies until redress of grievances {lemp. Ileiiry TV.) 
517 

Country desolated by faction, 518 

Henry VH. liad proinist's to fulfil, as wi ll as injuries to av'cnge, 518 
History of thc^ first two Tudors resemldc-s the relation given by Tacitus of 
Tiberius ami the lloinau senate, 518, 518 
.Eranebises contained in Magna Charta, were inellaced by transitory 
<“vils, 518 

Advantage of bhigland being one undivided state, 518, 520 
P/irliament ahv.ivs vindicated llie right of granting or refusing subsidies, 
520 

Abolition of the tyrannical laws againal liigh tro.ison (temp. Henry VHI., 
Edward VJ., Mary, Eli/Aibcth), 520 
(.Vmrls of Star Cliamljcr and High Cnnimission, 520 

Doctrine tif uucout]*ol!iible authority of kings dilfused an universal alarm 
(temp. James T.), 521 

Printing disseminated salutary notioijy throughout all orders of the 
people, 521, 522 

Notions of religion united with the love of liberty, 522 
The commons sensible of tht;ir own strength, determined to repress 
that of the crown, 522 

I’ublic liberty y>i*eserved from the union of the peopkg 523 

Cliarlos I. ignorant of the dangers with which he was surrounded, 523 

Petition of Right, 524 

Constitution frecti from the despotic i)owers, with which it l»ad l>eeii 
ol.»scurcd l>y the 'I'udors, 524 

Eanaticisin of persecuting sects, joined in the disputes between the crown 
and the people, 524 
The Common wealth, 525 

Interference of the people in tlio common business of govcirument is most 
chimerical, 525 
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LJ CharloA II. received with enthusiasm, 525,526 

The }>arlianient destroy those remnants of despotism which made a pa 
of the royal prerogative, 526 
Abolition of military ser\ices, 526 T 

Enactment of the Triennial Bill and Habeas Corpus Act, 626 
James IT. hurried aw.ay by a spirit of despotism, 526, 527 
Doctrines of absolute power and imliinited obedience, 527 
The nation withdraw their allegiance froni James II., 527 
Deposition of James proved a matter of short and easy operation, 521 
Legality with which the dethronement of James II, was accompanied, 5i 
Compact between William III. and the people, .526 
Itev<»]utioii of 166,0, the third era in the English Constitution, 520 
Scaffolding of false and superstitious notions, respecting royal anthorit 
utterly destroyed, 520, 530 
The Legislative Poieer^ Chaptkr IV., 531 — 537 
The limited prerogative of the kings of England, 531 
Legislative power belongs to parliament alone, 531 
Constituent jiarts of pariiamcttt, 531 
Component parts of the House of Commons, 532 
Qualifications for being a member of the House of Commons, 532 
Qualifications for being a county elector, 532 
Mode in wliich parliament is convoked, 533 
Treating and bribery, 533 

Interference by peers in parliamentary elections, 533 
Removal of the military, 534 
Component parts of the llousc of roers, 534 
Meeting of parliament, .534 

The House of Commons and that of Peers, assemble separately, 53.'5 
Independent situation of the estates of parliament, 535 
Money bills must originate with tluj commons, 536 
Mode in which bills are passed, 536 
Royal assent to bills of parliament, 536 
Mode in whicli the royal assent is given, .536 
• Custom of addressing parliament in F rencii, was introduced at the Coi 

quest, 537 

Laws cannot bo repealed, but liv the king and the estates of parliamoii 
637 

Notes to Chapter IV., 536 — 565 

The Number of Parliamentary Hepresenlalwesy under Stat. 2 Wiliiai 
IV. c, 45, p. 536 

Counties and Boroughs of Scotland^ under Stat. 2 & 3 William IV. c. Gi 
1*. 536 

C^unti(\<i and Boroughs of Ireland^ under Stat. 36 & 40 George Hi 
c. 67, p. 536 

Amount of population represented in })arUament, 539 
111 the United Kingdom, there are 12.35 electors to 1 representative, 53 
Proportion of electors in England and Wales nearly the same, 539 
'i'aking the population of forty counties in England, there will be 
elector in every 24 of the p»)pulatioii, 5.39 
In Wales, there is I county elector in every 23 persons, 5.39 
In Scotland, tliere is 1 county elector in every 45 persons, 540 
In Ireland, the proportion is I county elector in every 115 of tb 
population, 540 

In Great Britain, the proportion is 1 elector in every 22 persons, 540 
In Ireland, 1 elector to every 29 persons, 540 

In Great Britain, there are 1303 electors, on the average, for cvt»r 
representative, 540 ” 

And 1 elector in every 5 males of twenty years of age, 540 
Counties in England will give 2302 electors for every member, and c 
the cities and boroughs, 639, p, 541 
^ Qualijicaiion for Members of Parliament y b4\ 
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Candidaio liable to be (jalledi oto, to $wear to hia property qiialificatiou 
(Stat 11 Anne, c, 5, se, 5^ 7), b4l 

Member bound to deliver the particulars of his property qualification, 
to the clcfirk of the House, 541 

Standing orders for examiuing tlie qualification of ctuididates upon a 
petition, 541 

Sitting members can question the qualification of a petitioner, 542 
Members becoming bankrlipt (Stat. 22 George III* c. 24), 542 
Situation of property for a member’s quiiUficatioii, 541, 542 
Disqualifications from serving in either the English or Irish parliainents, 
applies to the United parliament, 543 
Quali/icaiion for a County Voter y under Stat. 2 William IV. c. 45, s. Ifi, 

р. 543 

Copyholders ; lessee or assignee of lauds and tenements ; sub-lessee or 
assignee of any under-lease, 543 

County vote cannot be acquired for property, that would confer a 
borough vote, 543, 544 

No one entitled to vote unless registered, 544 ^ 

Qualij/tcatioti for Voting in Cities or Boroughs y under Stat. 2 William IV. 

с. 45, p. 544 

Twelve months* occupation of premises requisite to confer a right of 
voting, 544 

Payment of taxes, 544 

*iiesidence within seven miles of the city, 644 
Premises occupied in immediate succession^ 544, 546 
Occupiers can demand to be rated, 545 
Resi>rvati(»n of the rights of freemen, 545 
Future admission of ireemen, 545 
Forfeiture of ancient rights, 645, 54C 

Personal Incapacities of Voters, from the possession of office, 546 — 549 
Oaths, No person excluded from the poll on account of religious 
belief, 548 

Mode in tohich the House of Commons is surnmoned, 549 
Vacancies occurring <luring the session, or parliamentary recess, 549 
Transmission of JClectimi \Vr%tSy 549 
Duties of tlie officers of the post-office, 549, 550 
Puiiislimcnt for neglecting to deliver tlic parliamentary writs, 550 
iiidorseinents on the writ by the offi<jers to whom it is directed, 550 
Proclamation for County JElections (Stat. 23 George 111. c, 34), 550 
Election not before the tenth, nor after the sixteenth, day from making 
the proclamation, 550 

Cities being counties (Stat. 19 George 11. e. 20), 550 
Election witbiii eight days, 550 
Notice of election in boroughs, &c., 550, 551 
tjn; cinque ports, 551 

Time iiiid place for giving, notice of au election (Stat. 33 George III. 
c. 64), 551 

Coxitinuance of polls (Stat. 2 & 3 Willmm 1 V. c. 45; 5 & 6 William IV. 
c. 86), 551 

Ireating at parlianientary elections, 551, 552 
Giviiig any present, gift, reward or entertainment, 652 
Disqualifications from bribery, 552 

Distribution of ribands, or other party distinctions (7 & 8 George IV. 

^ c. 37), 552 
b'ffeets of treating,' 553 

disqviaUfies the electors and elected, 653 
Principles embodied in the statutes against corruption and bribery, 553 
Incapacities arising from a conviction for perjury or bribery, 553 
Veter giving, or forbearing to give, his vote for money, 553 
Wager between two voters, 553 
All}' undue influence vitiates an ejection, 554 
Purciiasinga seat in x>ariiament (Stat. 49 George III. c. 118), 554 
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A Ciindidate liable for the atds of hia agent, 554 

I^rincipal cases upon which c^uestibna of bribery have arisen, 555 

Principles under which the House of Commons hiive actod in cases o; 

bribery, 555 / • 

Etfcicts of bribery, 550 . ' ^ ^ 

Bribery by a candidate, 556 

Bribery affects the petitioning candidate, 556 

TnteTfermcebyPeersinParliamentarpiClectionSy^(fii 

By canvass arid solicitation, 550 

Interference by the Military in ParHam^ntary Elections^ 557, 

The time, previous to an election, that the mUihiry imist leave tlu 
borough, 557 

Exception as to the guards, 557 
Soldiers may vote, 557 
Riots (Stat. 5 A 6 William IV. c. 36)^ 556 
Adjourmnont of nomination or poll, 358 
Notice of ad journmonf, 558 

liiots, a(?comj>anied with personal intimidation, will avoid the election, 55i 
'Phe Unions of England^ X^'cland and Scottandy 550 

Sixteen |)eers of Scotland, and forty-five commoiu'rs, to be members u 
the parliament of Great Britain, 558 
JNIodc? in siimmoiiing the represcaitatives of Scotland, 558 
Privilege s of the St.*otch peers of sitting npou the trial of peers, 5(>8 
Bank and pro'cedency of tin; petsrs of Scotland, 560 " * 

Election of the Scotch peers, 560 

liight of the representative peers merely personal, 561 
The sixtc(‘n elected peers have alone the right to writs of summons, iV;! 
Prerogative of the crown to increase the number of the common; 
impliedly taken away, 561 

Relative rights and privileges of the Scotch peers since the Act 0 
Union, 562 

Peers of England l.>ecame peers of a new kingdom, 562 
The comi)onent parts of the peers of Great Britain, 562 
Union of Great Pritain xeUh irelandy 562 

Eonr lords spiritual by rotation, twenty-eight peers, and one huudrot 
commoners, to have ])arliamentary rights, 562 
Irish peers not discjiiaUKed from being members of the commons, 563 
The crown restricttMl in tlie crejation of li‘ish peers, 563 
Privileges of the Irish peers, 563 
Hank aaid precedency, 564 

3I<Mki in w hieli tlni Irish representatives >vcre to be summoned, 564 

Effect of tlie Acts of Union, 564 

Limitation on the number of representatives, 564 

Distinction between the terms of the two unions respocting the peers, efi- 
Kelative situation of the peers of Scotland and Ireland to those of Eic’ 
laud, 565 

The Executive Power ^ Chavter V., 566 — 568 

The king, in the exercise of his povyer of goveniToent, is no more tiiau i 
magistrate, 566 

First i>rcrogative of the king is the administration of justice, 666 

The chief of all courts of law, 566 

Universal proprietor of the kingdom, 566 

Prerogative of mercy, 567 

The fountain of honour, 567 

Huperijitcndeut of commerce, 567 

Supiaane head of tliQ church, 567 

Generalissimo of all sea and land forces, 567 

Prerogative witli regard to the treatment of foreign nations, 667 

The king can do no wrong, 568 

Notes to Ciiaptkh V., .568 — 574 

Original power of jvidicature lodged in society at large, 668 
The king luvs alone the right of erecting courts of judicature, 668 
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J udicial i>ower of the crown delegated to the judges, 6l69 
The king can only make courts of justice proceed according to the 
common law, 5,09 

AdvantagjiS from the mdopondence of the judges, 509 
Jndictmei^satt7i€SuHo/(heKingj509 
rrerogative Of mercy, 5^19 

Regulation of weights mad measures, 57(? 

Decrying tlie coin, 570 

A ppomtment of IrisJh Bishops, 5i0 

Members of Ooncocalioti, 570 

York and Canferhury convocations, 6/0 

jyomination and Comeeralion of Suffragan Bishops, 67 O, 571 

Military Power vested in the Crewn, 571 

JVar can only be declared by the King, 571 

Deuunciation of war precedes the couimericcment of hostilities, 572 
forcer of the (h'own attached to it for the benefit of the People, 572 
^’he law is the highest inheritance which the king has, 572, 573 
Laws of England are the birthright of tho x>cople, 573 
Declaration against popery, 573 
The king can do no W'rtnig, 573 

'I’1k‘ king cannot niisuae his xiower without the advice of evil coun- 
sellors, 574 

Boundaries which the Constitution has set to the Hoyal Prerogative, 
Cuaptek VI., 570 — 577 
Union of powders vested in the crown, 575 
I’ho king can only obtain subsidies from j)arliament, 575 
Hereditary duties, 575 

Military and naval force cannot be supported witliout the concurrence 
of purliameiit, 57G 

Modes in which th(.‘ commons acquired their i)rivilcges, 576 

The commons made grievances and supplies go hand in hand together, 577 

Notes to Chapteu VI., 577 — 090 

An fieeoiint the mcome and expenditure of the United Kingdom, in 
the year t*ndcd 5tli January, 1837, p* 578" — 590 
Customs and excise, 578, 580 
Stamps, 578, 581 
Assesstjd and land taxes, 578, 581 
Post-office, 578, 588 
Crown lands, 578 

.Revenue, charges of collection, 570 
Public debt, 57ff, 582 
(Jivil government, 570, 582, 583 
Justice?, 570, 583, 584 
Diplomatic, 570, 584 
Forces, 5/0, 585 
Preventive sm’vicc, 580 
Ordinary revoiiuo, 581 
Miscellaneous, 081 

8uperauiina.tion, or rtjtircd allowances^ 581 
Coin|>cnsation for oflices abolished, 581 
Public works, 585 

Payments out of the revenue of crown lands, 588 

Q-uarantine and warehousing establishments^ 587 

Miscellaneous, 587— 500 

Charitable institutions, 588, 589 

Education, science, and art, 580 

JM iscellaneous charges of a permanent nature, 580 

Abolition of slavery, 590 

Limitations on the Royal Prerogative, {continued,) Cwaptee VII., 591 
—505 

The commons can destroy the equilibrium of the constitution, 591 
Yearly revenue granted to the crown, 591 
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Remedy for the accidental disorders of the state, 629 
Grant of the ciril list, 692 

Superiority of tlie English over the Roman laws, respecting periodical 
roformatioii, 692 ; ^ 

Parliament does not forcibly overthrow the prerogative ; it only ener- 
vates its springs, 593 , 

Absolute power of the Tudors, 593 

Proclamations of Henry VIII. had the force of laws, 394 

Annihilation of abuses, 694 

Petition of Right, 594 

Political prejudices introduced under the Tudors, 595 
Notes to CuArTKH VII., 595—599 
Number of the Judges increased, 595 

Hereditary Revenues of the Crown transferred to the Public by Victoria, 
595 

Grunt of 33.5,000/. to Ctueen Victoria for the support of her household, 
590 

Grant of pensions, 697 

Restrictions oji grants of pensions, by a resolution of the commons, 
February 18, 1834, p. 698 

List of pensions to be laid before parliament yearly, 699 
Limitations on the Royal Prerogative, {continued,) Chapteh VUL, 
599—6*08 

Money bills must originate with the commons, and no alteration' per-* 
mitted in their details, 599 

Although the royal prerogative has remained undisputed, parliament, to 
restrain the use, have entered into conventions with the crown, 6‘00 
The king has the exclusive inglit of assembling parliament, 000 
A prorogation of parliament cannot be al>i*idged, except in eases of immi- 
nent clanger, 601 

I'he king can make no change i?i either the couiinoii or statute law, 001 
The king has the privilege of coining money, hut he cannot alter tljc 
standard, 002 
Prerogative of mercy, 002 

The king has tlie military, hut not absolute power, 002 
Annual establishment of a standing army, 003 
Troops paid by annual taxation, 003 
Refusal of subsidies rarely exercised, 004 
Impeachment of ministers, 006 
Mlsempluymeiit of public money, 006 
Iinpeaclimeuls are decideii by the Hoiiae of Peers, 005 
The impeached ordered into custody, 000 
Commands of the sovereign no defence for a criminal act, 000 
Removal and punishment of corrupt nunisters affords an immediate 
remedy for the evils of the state, 007 
Every individual has a right to he jiidgcMl according to positive law', 007 
Personal incapacity from peisons being members of parliament, 008 
Acceptance of office under the crown, 008 

Proclamation for the Meeting of Parliament (Stat. .39 A 40 Geort^e 111. 

c. 14), 609 ® 

Notes to Chapter VIII,, 009 — 029 
Church Revenues, 010 
Amount of incomes, 610 
Number of curates, 610 
Appropriations and impix)priations, 010 
Glebe-houses, 010 
Sinecure rectories, 010 

Revenues of archicpiscopaliuid episcopal sees, (tlO 
Annual revenues of cathedral and collegiate churches, 610 
Revonnes of the dignitaries and other spiritual persons, 010 
Number of benefices, with and without cure of souls, 611 
Total gross and net becomes, 611 
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Niiinljer of curates employed by resident incumbents, 611 
Expenses bearing upon the incomes of the clergy, 611 
Abstract of the incomes of incumbents and curates (Table), 612 
Scale of ilicomes under 200/. and progressing by 10/. (Table), 613 
S<^al<i of incomes under 500/. and progressing by 20/. (Table), 614 
Scjilo of incomes under 1000/. and progressing by 50/. (Table), 615 
Scale of incomes under 2000/, and progresssing by 100/, — 2000/. and 
upwards, and progressing by 500/. (Table), 616 
Table of sinecure rectories, 617 

Table chissing tlie patronage of benefices, and showing the number pos- 
sessed by each class, 616 

'Pable classing the appropriations and impropriations i showing the 
number possessed by each class, and the number of cases in each 
diocese in which the vicarage is partly or wholly endowed with the 
groat tithes, 610 

Table of tlie number of cases in each diocese in which there is a glebe- 
hoiiHc, tit or unfit for resitlciice, or in which there is none, 620 
Prriional Incapacities from Parliameniy 621 — 620 

What is a now ofiice or place of profit under Stat. 1 Aime, c. 7, p. 622 
Ad(lr(‘sses to the crown, February 16, 1720, and February 15, 1770, 

p. 622 

Operation of the statute of Anno, as to the disrpiali Tying clauses, 622, 623 

Acceptance of a commission in the army, 623 

Commissions in the militia, &c., 623 

(Greenwich Hospital, Onhiance, the Tower, 623 

<:»ov(‘rnors of tlie plantations, 623 

Commissioners executing the Oifico of high treasurer of Ireland, 624 
Officers incaj)ab!e of laiing elected inembers of parliament from sta- 
tutes, 624 

Collecting (»r managing th<r duties of excise or customs, 624 
(..'fiininissimiers of prizes, transports, wine licences, &c, 624 
l -ivii or mllitiirv oflitv s iit Cibanltar, 625 
(.'ommissioners of the revenue in Ireland, 625 

l*cnalties umltT »Stat. 33 Gcorgt? JII. c. 141; 24 George III. c. 157; 

Cor a n incnpaciiated p<'r.soii voting as a member of pariiameiit, 625 
Exceptions, 625 

Meinliers may be re-olcotod after having accepted an cdfico of profit 
from tlie crown, 626 

Fossession of an office must bo comi>lete in order to disqualify, 626 
J'easionsj 626, 627 

No jiorsoii having any jumsion from the crown, during jdoasuro, is 
capa]>le of being <dcct(‘d, or of sitting and voting as a member (Stat. 6 
Anih^, c. 7; 1 George 1. Stat. 2, e. 56, s. 2), 626 
Penalties against a disiiualified person, acting as inembor of inirlia- 
mont, 62<; 

^'ontracioj's (Stat. 22 George III. c. 45, s. 1), 627 — 623 

Contracts with the treasury, navy, victualling ofiice, or ordnance, 627 

Ah'inhers becoming or eontinuiiig to be contractors, vacate their seats, 627 

Exceptions, 627, 626 

As to trading companies, 627 

And to those who have ceased to contract for tw<‘lve months ]>reviouB, 627 

T'he London I'loiir Company, 626 

5f aster or Worker of the Mint, 626 

Army' clotlnors, 626 

Sub -contractors, 626 

Ptsrsons returned upon a double return not conipeteuf to sit until the 
r<quni is decided by a committee, 626 
Absence from England no ground of ineligibility, 626 
'I’raitors, felons, outlaws, &c. (Notes 63—65), 626, 629 
Of Private Liberty y or the Liberty of Indwidiiah (Ch aptkh IX«), 629— 
636 

Private liberty defined, 629 
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Rights of property, (530 

No man iu England can oppose the power of the laws, 630 
Rejection of the Roman laws, 631 . 

Li niittHl powers of the Roman ecfdesiastica, 631 * 

Idea i)f ecclesiastical power associated with the Roman laws, 631 
Introduction of the Roman hiws opposed hy the lawyers, 032 
Superiority of the English laws over the civil, 633 
Supposed advantages from the mere admission of the civil law, 633 
A si>lrit of unlimited submission to monarchical power, is no necessary 
consequence of the admission of the Roman law, 634 
Unwritten law receives its foj*cc from immemorial custom, 634 
Principal tibjects settled by the common law, 634 
Sources of the common law*, 635 
Legal text auth<^>rs, 635 

Custoins of gavel-kind and borougli- English, 635 

Civil law admitted only so far as it has been authorized by immemorial 
custom, 636 

AV^ritten law is the collection of the various acts of parliament, 630 
f .'ourls for the adrninistratioJi of justice, 636 

C<.)nrts of (Common Pleas, Exchequer, and King’s lleiich, 636 — 638 

Notes to Ciiacter IX. (Civil Law), 638 — 681 

Dimsion of the Ciiizcns of Rome, 638, 638 

Romans wi re dividinl into gentes or clans, 638, 638 

Persons who liad tlie Jus Latia, 638 

Jus Italicuni, 638 

The Provinces, 638, 64 

Civil goA-(!rnment» in their first institution are associations for mntu.*il 
defence, 640 

Among savage nations, the want of letters is imperfectly supplied by tlu- 
use of public signs, 640 
Manumission of slaves, 640 
ludenturo of evn enants, 640 
Procfiss in a civil action, 640 

Science of tlie words au<l actions of law was the inheritanoo of the 
pontiffs and patricians, 641 

.Rommi Government and Form of Lef/islat ion, 641- -645 
AVriters on the Roman law generally divide its history into three eras, 
the Jurispriulcntia Aiitiqua, Media and Nova, 641 
'^I’he goviTnnnmt as it w\as constituted by Romulus, 641 
Number of staiators, 641 
Appointment of senators, 642 
I’he peojde as divi<k'd by Romulus, 642 
Comitia curiata, 642 

8ervius Tullius divided the peoplt^ into six classes, 642 
Votes eoimte»l by centuries, 642 
Comitia eenturiata, 642 

Tlie senate as constituted after the (Expulsion of the last Tarqiiin, 643 
Authority of the consids parcelled out among various magistrates, 643 
liifluoiicc t»f the patricians considered as a grievance, 643 
Comitia triVmta, 644 
Privileges of tlie senate, 644 
Decrees of the senate, 644 
Plohiscituin” defined, 644 
8(‘natus consulta defined, 6*44 

I'lie laws sometimes distinguished hy the name of the person who pro- 
poseil tliem, 644 

First Period of the History of the Roman Late, 645 
Roman jurisprudence fnmi the foundation of Rome till the era of tlio 
Twelve Tables, 645 

Second Period of the History of the Roman Law is the era of the Ttveh'C 
Tables, 645— 647 

Decemvirs, and the division of their code, 646 
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Lc,i:ji»lativc wisdom of the Twelve Tables has been censured and praised, 

J^^oaetmonts respecting debtors arc unjustifiable, 640 
Tlio Twelve I'ables Avero ajAprovpAl of by Cicero and Tally, 647 
Considere<f as the rule of right and foundation of justice, 647 
Third Period of the History of the Homan Lain : the abolition of th(> 
decemvirs, 647 

Leg<\s jilcbiscita, seiiattis coilBiilta, 647 
Jus honorarium, 647 
Publication of e<iiets, 643 

Tile magistrates lind the right of publishing edicts, 643 
Prjotora’ edicts denoted the general bo<ly of hiAV, to which their edicts 
gave rise, 643 

Lc'gislative acts of any state form a very small proportion to its. laws, 643 
Edicts of tlie pra>t(.)rs not of a more contradictory character than the 
decisions of the English judge's, 649 

Provisions of law liave freqiuMitly an injurious operation in particular 
cas<'S, 649 

Tile laws of oA’cry country alloAv its courts a considerable degree of 
poAAa-r ami discretion, 649 
Actioiics legis, .soh'inncs legnm formula^ 649 
Fiavian and /Elian collectic»ns of laws, 650 

lUspntationes Ibri, et responsa prudentum, one of the sources of the 
unwritten law of Rnme, 6'50 
Reci'ption of the Roman client by tlio patron, 6‘50 
Public ('.steem was entculained for the jurists, 650 
(.•iviliaiis divided into tbret; classes, 650 
Autejusthiianean jurisprudence, tioO, 651 

'J'ill ilie reign ol’ Augustus every person aa'us at liberty to deliver judicial 
ofiiiiions, 651 

Fourfh Period of the History of the Homan Late, from the time of the 
perpetual dietator.sbij> of (’lesar to the reign of Adrian, 651 
Augustas ])rofes,sed th(' gn;ate.st deb'rcuee lor the senate, 652 
I.avv.s of Rome originated and Avere completed in the senate, 652 
Fifth Period of the Ifislory of the Homan LatvSf 652 
Rfiign of Ailrian, 652 
(,,’odex Grcgoriaiuia, 652 
( 'Odex .llermogeiiiaims, (»52 

Si.i fh I'criod of the flistory of the Homan LatVy 653 
Rt'ign of Constantine the Great, 653 

Screnth Period of the History of the Hmnan Laie^ 653, 654 
Kt'ign of Theodosius 1 1., 653 
Ih'ovjsioiis in the 'riuaulosian code, 653 
P>rmdarium Aniaiii, 653 

Fiyhth Period of the History of the Homan 654 — (>75 

Ri'ign of Justinian, 654 

J’he Institutes, (>54 

Idle Pandtads, 654 

Imperial laws, 654 

Codex repetitm pnelectionis, 654 

The Novells, 654 

Hufhts of Persons and Thinysy 655, 656 

Persona considered eiiber in their natural or civil capacities, 655 
Distinction of ranks and persons is the firmest basis of a iriixod and 
limited government, 655 

In the decline of tlio Roman empire, the distinctions of the republic 
were abolished, 655 

In the eye of the laAV, all Roman citizens were equal, 655, 656 
The first Cmsars gnanled tlie distinctions of ingenuous and servile 
hirth, 656 

Paternal povrevy 656— 65B 

Absolute dominion of the father, is peculiar to the Roman jurisprudence, 
656 
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— :1 A Roman citizen in his father’s house was a mere thing, 656, 657 

The majesty of the parent was armed with the power of life and death, 
657 

First limitation on paternal power ascribed to Numa, 657 
An imperfect right of property communicated to sons, So57, 668^ 
Property that ac-cruod by marriage, gift, or collateral succession, was 
secur€‘d to the son, 658 

The Roniati father, from the license of servile dominion, was reduced to 
the gravity and moderation of the judge, 658 
The Privileges of Roman Matrons, 659 — 663 
Institution of marriage was exalted by the Christians, 659 
The Roman marriage required the previous approbation of the parents, 
659, 660 

Law of divorce, 660 

Passion, interest, or caprice, suggested motives for tlie dissolution of 
marriage, 660 

Liberty of divorce does not contribute to happiness or virtue, 660 
The [»i*esenco of seven witnesses required for the validity of divorce, 661 
Christian princes were the first W'ho specified the just causes of a private 
divorce, 661 

Sacred matrimonial rights of the husband invariably maintained, 661, 
662 

A legal marriage could only be contracted between tlie free citizens of 
Rome, 662 ' 

A coiujubiiie (hifined, 662 
Legitimate children, 662 

Legitimation of children, and the term natural ” defined, 682 

Degrees of Consanguinifg, 663, 664 

Rul('s for computing degrees of consanguinity, 663 

Tn the right line, marriages were prohibited in infinitum, 663 

Marriages in the oblique line, 663 

Marriages of first cousins, 663 

Marriages in the right Hue, 663 

Prohibitions from marriages, 664 

Relalion of Guardian and Ward, 664, 665 

Charge of tutelage should constantly attend the emolument of succes- 
sion, 664 

Authority of tutor, 664, 665 
Duties of a curator, 665 
Properfy, (166 — 667 

The subjects of property called Res,” 665 
Things extra patrimonium, 665 
in patrimonio, 665 

The substance of things originally belonged to mankind in coniinoii, 
665 

Property in things, 665 

Dominion in things, 665 

Ways of acquiring a right to things, 666 

Things incorporeal, 666 

Civil modes of acquiring a right to tilings, 666 
Original right of property can only be justified by occupancy, 666 
In th(i progress of primitive eipiity to final injustice, the steps aro 
silent, 666 

An agrarian law, a false and dangerous innovation, 667 

7"il/e by Svecession, 667 — 669 

Title of the first proprietor, how determined, 667 

All the descendants of a Roman citizen, called to the inheritance of bis 
possessions, 667 

A Roman testament defined, 667 

Private testaments not alJow'ed previous to the Twelve Tables, 667 
The Twelve Tables gave an absolute power to every man to make the 
law’ of his own succession, 667 
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Tlie pmtor took away tho ceremony of tlio symbolical sale, 668 
Tcstameiitum mixtmn, 068 

A Iloniaii testament was either solemn or privileged, 608 

Oapaciti<^ and incapacities of witnesses, 668 

ISuncupative will, 668 

The military testament, 668 

Codicils were unsolenm wills, 669 

P(?rsons incapable of making a testament, 069 

Appoijitment of an heir, 669 

Necessary lioirs, 669 

Hiercdes sni et necessarii, 669 

Extraneous lieii*s, 669 

Beciiiests in trust, 669 

Ilieres fiduciarius, 669 

Specific Obligations of Mankind to each other y are the Ejf'ect of a Promise y 
a Benefit y or an Injury y 670 
Property in action, 670 
Iniioininate contracts, 670 
Nominate contracts, 670 
ObJij'ationes <|Uasi (?x contractu, 670 
Admission of evidence, 670 
ll(;al contracts, 670 

distinction between the “ eommodatinn ** and the “ rmituum,” 671 
Oldigation of location, 671 
Mortgage or hypotheca, 6*71, 672 
Laws and prt'judices against usury, 672 

Furtum,” Rapina,” Damiiniii,” et Injuria,” defiiied, 672 
The injurious party, besides a civil, was liable to a criiniiial prosecution, 

672 * 

Nature and society impose the obligation of repairing an injury, 672 

Stolen goods recovered l)y a civil action of theft, 678 

'Phe pi’cCtors examined the distinct merits of each particular complaint, 

678 

Obligationes quasi ex delicta, or from improper otrenccs, 678 
Injury from accident or iiogligonee, 678 
Goods stolen from a ship or inn, 678 

111 criiiiinal cases, tluj citizens of Rome could only be tried by their 
country, 674 

Penal statutes form a very small proportion of tlie Code and Pandects, 

674 

Business of life is multiplied by the extent of commerce and dominion, 

674, 675 

Tile Jaws which excuse the ignorance of th<‘ir subjects, confess their own 
imperfections, 675 

Ninth Period of the History of the Boman Law, 675, 676 
From Justinian till the fall of the empire in the East, 676, 676 
I’ranslatioii of the Pandects by Thalcleus, 676 
Laws publisbed by tlie successors of Justinian, 676 
Tenth Period of the History of the Homan Law, 676 
Discovery of tlicj Pandects at Anmlphi, 676 

Principal Schools in which the Civil Law has been taught since its retnval 
in Europey 676 — 678 

Jnfiuence of the Civil Law on the Jurisprudence of the Modern States of 
BuropCy 678, 679 

Introduction of the civil law into England, 679 
Its study prohibited by Steplien and Innocent, 679 
Neither the canon or civil law have any force in England, 680 
Courts in which the civil and canon laws are permitted to be restric- 
tively used, 680 

00111*18 of common law have a superintendence over these courts, 680 
Common-law courts possess the power of restraining the civil courts, 681 
An appeal lies to the king ip the last resort^ 681 
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* — On the Law that is obseriwd in England^ in regard to Civil Madera 

(CiiArrER X.), 

Coniinoncmiit>ut of civil process, 681, C82 
Suiuuioiis of tlio dcroudant, 682 

A person who declines to answer the demand of another, ackiiowltjdgos 
tine justice of such demand, 682 

Adniiiiistralioii of justice originally entrusted to the public and uiilitary 
autliorities, 682, 688 

Writ of capias ** issued against tliose in eoTiteinpt, 683 
Jn lioine, the distril>ution of civil justice was lodged in the Iiaiida of the 
king, 683 

Mode of i)ersonal arrest, 683, 684 

DIhtinclioii between the Homan and English modes of arrest, 684 
Laws of the Twelve 'I’ahles, 684 

Emaiiei])ated sous, and freed slaves, restrained from summoning their 
parcMits or masters, 684, 685 
Law and practice of arrests in EnglaiKl, 685 
Courts of CJUiHcieiice, 685 

Uefinenients, formalitifs, and strictness of the English civil law, 686 
The origin of a regular svstom of laws, is the absence of military power, 
686, 687 

ScieiuMj of the law, is a knowledge of a long S(n*ies of former rules and 
y>recedeiits, 687 

Misnomers and mispleadings, a failure against tlie laws of strict justice, 
687 

ProlessioTial regulations are useful for iiniforniity, (588 
AmpUheatiou of the Twelve 'J’ahlos, 688, 680 

Distinct branches of cases and actions, contrived hy the Homan juris-. 
consults, 680 

Roman jurisconsults, and pontilfs, kept the exclusive knowlcdu'o of tht* 
laws, ‘680, 606 
Jus yiiilianuiu, 606 
Jus Flaviauinn, 606 

Writs must he rightly directed, or they will he nought, 601 
English jdeadings have tlie same formalities as the Roman law, 602 
Ahusc‘s which have arisiai in pleadings, 602 

Dilferenee between the actioin‘s legis, and the English w'rits, 602 
Original writs, 602, 603 

Authority of parliament retpiisite to create a new writ, 603 
I.lana|>er and petty hag olhce, 604 

A new writ amounts, in its coiiSi*<juences, to a neW' hiav, 604 
lm]MTfeetions in the distribution of justicM-, 604, 605 
liCgal fictions, 605 

Pnjccss ill the Court of Coimnon Pleas, 605 
Process in tlie f'ourt of King's Pencil, 696 
Process in the tknirt <»f ls\rli<M|ner, fJJK) 

Notes to CiiArrER X., 607 — 717 
Amendment of the Record ^ 607— 690 

Record amendable, liy 0 George JV. c. 15, in eases whore a variaiict^ 
shall apjjear between written or printed cvi<lcncc and the record, on 
payment of crisis, 607 

Order for amendment to be imlorsed on tbr> postea, 607 
The judgr? has an absolute power to amend variances between written or 
yiriiited evidence, 607 

Ameiidmiuits may be made wlien any variance appears between the 
proof, or recital, or sotting forth on the rr^cord, of any contract, Ac., 
in any particular not material to the merits of the case, and by which 
the opyiosite jiarty cannot have been prejudiced, 698 
Terms of amendment, 698 

Trial to proceed after amendment, as if no variance had appeared, 

698,699 ii ' 



INDEX. 


LXXV 


J)E 

Ordcrr for jimendineiit to be indorsed on the postea, and entered on the 
roll, 

Party <li.ss:itisfied with the decision of a judge, tnay apply to the court 
for a no'^' trial, 

Ju igc? at nisi prius, will amend any variance which does not affect the 
matter really in disj>ute between the pfirties, 091) 

The court or judge tfan dirc*ct facts to be found specially, 699 
Power and Jurisdiction of Parliament.^ 699, 700 

rarliiinieiit can cliaiigo ami create the constitution of the kingdom, 700 
Recent Amendments in the Law^ 700 — 710 

Writs for tluj covumcnccmeiit. of personal actions (Stat. 2 William IV. 

c. 99; 6 (leorgc I V. c. 16), 700, 701 
Al)olition of real and mixed actions (Stat^ 3 &. 4 Williani IV. c. 27), 701 
Actions that may bt? commenced by original writ, 701 
The action of replevin (Stat. 2 William IV. c, 99, s. 19), 701, 702 
The Writ of Summons, its direction and form, 702 
Misnomer in mimes of parties, 702 
t’)e8criptioii of the defendant, 709 
Date , teste, and return of writ of summons, 709 
]^^t^Inorantinni and indorsements thereon, 709 

Prom wliich court, and by what otlicer, the writ of summons is issued, 709 
Alias and l*luri(s, swits of summons, 704 
MeinoramUims and indorsements tliereou, 704 
Procseedings wdien defendant cannot he personally servc<l, 704 
W rits of summons and capias arc primary and auxiliary writs, 704, 705 
Serviceable* and l»ailahlc writs, 705 
Writ of Uistritu/as (Stat. 2 VV^illiam IV. e. 99), 705 
Pacts rcMjuired to l»o stated in the afHdavit for obtaining the writ of 
distringas, 705 

Wliero tile defendant ]>urposely avoids bcdiig served, 706 
Distringas to compel appearance, or foi* tlie purpose of proceeding to 
outlawry, 706 

When d«‘fenilant is abroad, a distringas to compel appearanco will not 
be allowed, 706 

When tht> resi<leuee of the defendant is unknown, 706 

llulc or order for distringas, 706 

'Tt'ste of distringas, 707 

When r<;turnahle, 707 

For proceeding to outlawry, 707 

>Jotice to 1)0 subscribed to tin* writ of distringas, 707 
Itnlorseineiiis on such w'rits, 707 

The Writ of Capias (Stat. 2 William IV. c. 99), 707, 708 

Direction and form of tlu* woat of capias, 708 

Notice to di f(Midant, to cause the entry of special bail, 708 

When tlu* writ is to be returned, 708 

A capias ({uousi|U(' defined, 708 

l*\u*m of w rit to be strictly adluu'cd to, 708 

L)i‘fciidant*s cdiristian aiul surnames should be inserted in the wu'it, 709 
DelVmdant’s residence or place of .abode, 709 

If the dehuidant’s place of rcsulencc be not inserted in tlie writ of 
capiaa, it may be* set aside, 709 
Form of describing the nature of the action, 709 
Date and teste of the wu*it, 709 

Meinorauduin and wainiing to the defendant to be indorsed on the 
writ, 710 

Defendant, when in custody, 710 

Deposit of money, under Stat. 7 & 8 George IV. c, 71^ p* 710 

Omission to put iu special bail, 710 

Entry of common appearance, 710 

Iiidorsenionts on the uTit of capias, 710 

iToceedings in default of appearance, or special bail, 711 

Affidavit of cause of action, 711 
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rrocecHlings whoa dcjfeiitlant tiaaaot be arrested, 711 - 

Proceedings to outlawiy, or waiver, oa mesne i>roce»8 (Stat. S^'W^iliiuu 
I V. c. ;1»), 711 - ’ 

Writs of exigi facias and proclamation, 711 t v 

Return of the writs of “capias,” or ^‘distringas,” mast be certain 

711,712 ; ■ ' 

Where the cause of action amounts to 20/, or upwards, the process i; 

bailable (Stat. 2 William TV, c. 39), 712 
Process ayainst prioileyed Persons^ — ambassadors; members of pad in 
mcnt, or of convocation ; married women ; attorneys ; witnesses 
clergynujn, &c., 712 , 71«1 

Process against peers of the realm, members of the House of Com 
nions; and corporations and hundredors, 713 
Must be sued by writ of summons and distringas, 713 
How described in proeoas, 71*1 

Proceedings in personal actions against members of parliament, 713 
The writ must l>e direct^.-d to the defendant, stating his rt^sideucc^ 01 
]>laco of abode, 714 

Sumnions rc<juirod to be indorsed, as in the writ of capias, 714 
Signing, sealing, and service of writs of HuniinoiiK, 714 
MOde of comiiKmcing actions against corporations and hundredors, 71T 
How described in process, 714, 71f> 

W rit of summons can be sc*rved on the mayor, or otlu^r head ofluM'r 

&c., 7H» 

Power of Jvdyes to make (General Rules ^ 71''>, 719 
Judges of each court can make geiieral rules for regulating their owi 
proceedings (2 William TV. c. 39), 713 
Power of all tin? judges jointly to inakc rules (1 William IV, c. 79) 

713, 719 

Power of all the judges jointly to make alh'rations in the mode u 
pleading (3 &. 4 William I V. c. 42), 719 
Tuconvenieiices that exist in tin; courts of common law, 719 
Number of rt'ports, has created uncertainty in the law, 719 
In term time the courts have adjoiinu'd at an (*arly )jom*, and piiMit 
bu8iiu‘ss has been otherwise iin 3 >edod, in consequence? of tin? al.)s<'in;ce 
counsel, 719, 717 

Rules of circuit practice should ho extended to the sn 3 )renie courts, 717 
The Courts of Equity^ Chapteb. XI., 717 — 729 

Courts of equity are intciidcid to <*xtend the administration of justice ti 
all possible cases, 717 

Fals(i notions respecting the duties of courts of (;(jiiity, 719 
The chancellor hath power to moderate and temp(;r the written law, 71^ 
Oiliec' of a judge of equity was assumed by tJio Roman prietor, 719 
Emancipated sons w^erci su])posed to have ceased to bo the ehildren o 
tlieir fathers, 720 

The Twelve Tables provided relief only for cases of theft, 720 
Tlio, Twelve Tables did not assign remedies, excojit. for very foAv case? 
of fraud, 721 

Courts of equity provide remedies for cases in which the courts of lav 
are powerless, 722 

Assumed origin of the power f»f the Court of Chancery, 722 
Settled authority of the courts of equity, 723 
I’rocess in the ( knirt of Ch«ancery, 723 
hiXecutiou of decrees, 724 

Roman prfetors decided according to tlie civil and priotorian laws, 721 
T.ex Cornelia, 723 

Temj)orary duration of the prsetoriaii laws or edicts, 725 
Perpetuum odictum, 723 

Courts of eeputy have not superseded the common law courts, 729 
Restrictions on courts of equity, 729, 727 
Jurisdiction of courts of equity, has l>een exactlv defined, 727 
Chancery Rolls, 7^7 



INDEX. 


LXXVii 


DE LOEME— 

iimovatioua not permitted in the common and statute law, 726 
Judges hi equity are bound to adhere to the system of decrees fonnerly 
passed in their courts, 726 

Appeals fijfm decrees carried to the House of Lords, 729 
TO ChiAPTBa XL, 729 — 764 

General rules not applicable to every individual case, 729 
Distinction between positive law and equity, 760 , 

The courts established for the ordinary administration of justice have 
been embarrassed by a rigid adherence to rules of decision, 760 
Early History of the Court of Equity^ 760 — 766 

Admininistratioii of justice delegated by the king to ministers, 760, 761 
The crown res<?rvod to itself a liual appeal, 761 
'I'ho chancellor tlie keeper of the king's conscience, 761 
Origin of providing rtnnedies for grievances not cognizable by statute, 761 
6’o obtain relief, recourse was had to a petition to the king, 761 
Duty of judging of tljc merit of x>etitions assigned to the chan^^ellor, 762 
Commencement of the cliiLiicellor's sej)arate jurisdiction, 762, 763 
The chancellor enabled to proceed in suits secundum mquiiin et bonum, 
766 

Statiitable recognition of the cbaiicellor’s autliority (66 Edward III, 
c. 9), 766 

Increased authority of the chancellor from the reign of Edward HI,, 
766, 764 

'riie commons complain of the jurisdiction of chancerv, in 7 mid 13 
Richard 11., 734 

'riui coumions chancellor may not interfere with the course 

of the common law, 764, 765 
Tlie chancellor acquires authority to awar«l damages, 765 
Advance of th<3 equitable jurisdiction during the ndgn of Richard 11. , 
765, 766 

Writ of siibpo'iia, an efficacious mode of effecting justice, 766 
Onninoiis pray tliat restrictions be jilaced on the Court of Chancery, 
766 

Ilemons trance of tlio commons in 15 Henry VI. resiiectlng the writ of 
subjuena, 766, 767 

The cliancelh)r\s powers, in all, his imjiortaiit functions, not determined 
until the reign of .Tamos I., 767 

TJie chanctrllor d<!cides on jirincixiles of universal justice, when the inter- 
ference tjf a court of judicature is requisite to piawent a wrong, 767 
C'ourts of equity remove imf>ediments to the fair decusion of a question 
in other courts, 767, 766 

Cases which occur in clianci^ry are decided on fixed princix>les, 766 
Preferring a hill in e<juity, 766 

Hills and informations hav<i been alw'uys in the English language, 766 
Every bill must have for its object one or more of the grounds upon 
wdiich the jurisdiction of the court is founded, 766, 739 
Answ'cr of the defendant must be upon oath, 769 

All answer required in the case of a bill seitkiiig the decree of the court 
on the 8ubj<ict, 769 

When the object of the bill is a discovery, 769 
Matters of defence, 740 

Defendant having an interest to support the iilaintiff ’s case, 740 
Right of the jilaintiff to compel an answer, 740 
Plaintiff not entitled to relief, 740 

Answer may be founded on matter apjiarent in the hill, 741 
Form of nuiking defence varies according to the foundation on wbicli it 
is made, 741 

Principal Matters over which Courts of Equity exercise an Equitable 
Jurisdictim, 742 

Accident y Mistake and P*raiid, 742—750 

Courts of equity will interpose with remedies which the ordinary courts 
would have given, if their powers had been equal to the fiurpose, 742 
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Courts of o<{uity will not assimifi a junsdiction where the powers ot ordi- 
nary courts can afford justice, 742 
Accident made a ground to give jurisdiction to the coui't, 742, 74d 
Grants are, in many cases, prosumed or supplied, 743v 
Ascertainment of boundaries, &c., 743 
Penalties or forfeitures, &c., 743 

Equity will not interfere in penalties, unless a compensation can l)^^ 
given, so as to place the party in the same situation, 743 
Where a penalty is inserted merely to secure the enjoyment of a eol. 
lateral object, 743 

Forfeitures under acts of parliament (cannot be relieved against, 743, 744 

An undue advantage acquired by fraud or accident, 744 

‘fVill to restrain proceedings in courts of ordinary j urisdiction, 744 

Deed fraudulently obtained without consideration, 744 

Poctification of deed according to tlie intention of the parties, 744 

Relief against instruments which destroy rights, 743 

Lapse of time, 745 

Chari tiible uses, 743 

SettlenicJit executed subsequent to marriage, 743 

General principles upon wliich courts of equity interpose to carjy 
marriage; articles into execution, 743 
Ignorance of law', 743 

Mistakes of judgment will not be relieved against, 743 
Agreement founded on a mistake w ill l)o sot aside, 740 
Mistak(?s iu wills, 740 

VV^here there is a (dear mistake, itcourse must be had to the general 
scope; of the will, 740 
Pravd Defined^ 747 

Species of fraud enumerated l»y Lord ITardw'icke, 747 

In cases of fraud, the rein<;dy docs not die w’ith the person, 747 

Ev(;ry dtday arising from fraud udiis to its injustice, 740 

Cases of fraud in w'hicli the court wall not interfere, 740 

Cases of fraud not penal, 740 

Principal rules u[)on tlie subjt!Ct of fraud, 740 

Letters j)atent vacated for fraud, 74B 

Voluntary conA'eyances frequently declared to 1)e fraudulent, 740 

AVhen a voluntary agroemont cainiot be invalidated, 740, 740 

Trustees not ];)<?rmitted to become; purchasers, 740 

'I'rausactions Iietw^een Allorncy and Climds when injpeacliable, 710 

A client may make a voluntary gift to his attorney, 749 

An attorney may purchase of Jiis client, 749 

Expectant Heirs ^ 749 

Inadequacy of consideration, ground for setting asiile the contract, 730 
Ciuardian and Wardj transactions between, watched with jealousy, 730 
When tlu; w'ard can make a grant to his guardian, 739 
Husband releasing tlie guardians of his w ife before marriage, does not 
bind, 731 

Voluntary grant of an annuity by a ward, 731 
J njunctions granted to prevent fraud and injustice, 731 
Account, suits in matters of, 731 

Sanu; species of relief is giveji at law in an action of account, as under a 
bill in equity, 731 

Cases in wdiich equity w ill not interfere, 732 

Period from wdiich the rents and prolits are given to a party deniiuulia;^ 
an account, iu cases of infants, partners, and corporations^ 732 
Bills for tithes, 732 

RelVrence to an arbitration at law docs not oust equity of jurisdiction? 
752 

An accoimtant defendant will be allow^ed, on bis oath, all $ums under 
forty shillings, 732 

Stated account need not be signed, 733 
F oreigu merchauts’ accounts, 733 
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Stated account cannot bo Tinriivelled, 

Speeijfv Performance of A gree^ne^itsy 753 — 

Effect of a more contract for the purchase of land is, in many respects, 
very different at law from what it is in equity, 753 
All a^reeinent to ho specifically performed must be iiceording to the 
Forms prescribed by law, 7^4 

Part performance of an ^igreoinont, will, in some cases, cause equity to 
decree the entire jicrformance, 754 
Wliat is considered a part performance of an agreement, 754 
Agreements respecting personal chattels rarely enforced, 754, 755 
Forfeiture by a lueach of covenant in a lease, 755 
'JVansfer of stock, 755 
Purcliase of a debt, 755 
Partners, 755 

He that hath committed iniquity, shall not have equity, 75(i 
TnisU, 756—757 

Principles under which courts of equity have assumed a jurisdiction in 
cases of trust, 75(» 

Exjiross and implied trusts, 757 

(k*stui qu<‘ trust, entitled to the ai<l of a court of equity, 757 
A trust- is, a right in the cestui que trust to receive the profits, 757 
(.Construction of words hy wlucli trusts arc limited, 757 
K.sju't'ss trusts created by deed, 757 
Infants, 757 , 753 

Uoinoval of a t'hild from its parents, 753 

The court retuins its jurisdiction over tlie property of a ward of court 
after tiventy-mie, 753 

Punishment for marrying a ward of court, 753 
Stahitatile Jurisdiction^ 753 
i 'Om fn issi. on of Rev iew^ 7 53 
li ankrupteg^ 753 
L'un atics, 7 53 — 732 

Persons and estates of lunatics confided to the chancellor, 753 

Appointment of corinnittee, 753 

TUots and lunatics sue )»y their committees, 759 

lIuU's of law and equity arc the same as to wluit amounts to insanity, 
753, 730 

Alotives by wliicdi the court is influenced in the issuing of a commission 
of Jiniacy, 730 

Persons who arc generally aiqioiiited the committee, of a lunatic, 730 
Coiimiittoe of a lunatic considered merely as a bailiff to tlie estate, 730 
Allowance to lunatics, 730 

Allowance decreed to junior members of a lunatic’s family, 730, 731 
Allowance made out ol‘ a lunatic’s estate in consideratiiih of the marriage 
of one of his daughters, 731 
Afl.sj.stance giA tm to e<dlateral relations, 731 
Ko rtamuieration rdUwved to the eoniiuiitec of a lunatic, 731 
Comfort and benefit of the lunatic the great object of the court, 731 
Marriage of a lunatic (15 (ieorge II. e. 30), 731, 732 
Every act of a lunatic, subsequent to the period at which he is proved to 
be a lunatic, is void, 732 
Acts done during a lucid, interval are valid, 732 

Party flesiroiis of enforcing a contract, must shotv it n-as executed 
during a lucid interval, 732 
Charitie.s, 732, 733 

lireacbes of trust (52 George III, c, 101), 763 
Habeas Corpus Act, 733 

VV rit of habeas corjius demandablo of right from the chancellor, 733 
F^'iendty Society Act (3 George IV. c, 54; 1 William IV, c. 30), 733 
Justices of the J^eace, 734 

Justices displaced at the discretion of the chancellor, 764 
Justices can only be punished in the Court of King^s Bench; 734 
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>_! Private ActSy 76 "^ 

CVimi^w/ t/tti/tcff, Chapter XI 1., 765 — 774 , , . *_ 

Oiminal justice essentially inti^rests the seeurity of individuals, 765 
Fop mutual preservation, each individual surrenders a lhare of his pro- 
perty and liberty, 765=^ 766 
The law proscribes the attempt of resistance, 766 
Absolute will of the prince spreads universal oppression, 766 
That portion of public authority deposited with the ministers of law ng 
the instrument of national tranquillity, is a formidable weapon, 767 
The happiest dispositions are not proof against the allurements of 
power, 766 

Powers of a people can only be effectual as they are brought into action 
by j)rivate individuals, 766 

The sovereign should be careful that he does not attempt to rule by 
military power, 769 

Prerogative of dispensing judgments, 769 

If the judicial authority were lodged in the legislature, great inconve- 
nience must ensue^" 770 

The judicial power ought to reside in a subordinate and dependant 
body, 776 

In a limited monarchy the powers of the state should be confined to the 
end of their institution, 77 1 
Evils of secret tribunals, 772, 776 

Security of the individual, and consciousness of that scenrity, essential 
to the enjoyment of liberty, 776 

Judicial authority ought not to reside in an independent body, 774 
The accused ought to be provided with all possible means of defence, 
774 

Judicial power is a necoflSiiry evil, 774 

Criminal Juslwe, Ouaptbu XIII., 775—767 

Duties of justices of the peace, 775 

The grand jury, 775, 776 

Arraignment of the prisoner, 776 

The petit jury, 776 

Challengo to the array, 776, 777 

Challenge to the polls, 777 

Propter honoris rcspectum, 777 

Proj)ter defectum, 777 

I'ropter delictum, 777 

Prof)t<*r affectum, 777 

Pereiiiptory cliallcuge, 777 . 

^Vitnesses deliver their evidence in tiic presence of the prisoner, 777> 776 

Prisoner can be heard by his counsel, 776 

TligU treason, proceedings in, 776, 779 

Duties of the judge, 779 

Verdict of the jury, 779 

Unanimity of the jury, 779 

Tlic accused are guarded against all decisions from men invested with 
any permanent official authority, 779, 780 
Jury must pronounce both on the commission of a certain fact, and on 
the reason which makes such fact to be contrary to law, 760 
duries are uncontrollable in their verdicts, 761 
General duties of jurors, 761 ? 

Effect of a verdict of guilty or not guilty, 761, 762 
Rejection of the punishment of torture, 762 
I^ubl icily of the trials of criminals, 783 
Inffexibility of the law, 763 

The executive powers iTstrained by the trial by jury, 764 
Advantages derived from the extensive right of challenging, 764, 765 
Access not relused to a prisoner, 765 
The grand jury, 765 

Witnesses must deliver their evidence in the presence of the prisoner, 766 
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The petty jury, 7B6 r 

Special verdict, 7B(? 

A man wlien once acquitted, can never be tried again for the same 

offence,^ 7B6, 7B7 

Criminals not punished with undue severity, 7B7 
NoT£S TO ClIAPTBR XIII. 7^7 799 

Trial BV JuRv, 797 

The wisest laws are vain and ineffeotuaJ, without certain modes of inves- 
tigating truth, 797 

The English law has defined, distinguished, and applied legal conse- 
quences to ascertained facts, 797 

Power of discriminating between truth and falsehood, deptuids upon an 
intelligent mind, 799 
Origin of trial by jury, 799 

An appeal from the “ Patria,” to a select number, was a practice of 
great antiquity, 798 

Duties of juries, temp, Ileiir}' III., 7C8> 799 

Absolute certainty is not essential to satisfy the mind of the jury, 799 

Distinctions between full proof and mere preponderance of evidence, 799 

Direct and indirect evidence, 799, 790 

Artificial evidence, 790 

Legal presumptions, 790 

Conventional evidence, 790 

Natural evidence, 790 

Allegations upon the record, 790 

The court can only adjudge upon such facts as have been found by a 
jury, 790 

General restrictions on juries, 791 

A juror cannot give a verdict upon his private knowledge, 791 
Evidence admitted for one purpose, may be no evidence for another 
j)iirposG, 791 

J ury must find facts, not mere evidence, 791, 792 

The court cannot pronounce judgment on a verdict of mere evidence, 792 
Questions of fact and conclusions of law, 792, 793 

The law cannot in general prescribe what shall be reasonable time, 793 
General terms wdiicli iuvolv.?! matters of laAv as well as of fact, 793 
Test of deciding whether a general inference as to reasonable time, be 
one of law or of fact, 793 
Reasonable time, wliere a ^luestion of law’, 794 
Reasonable tinnj, &c., where a question of fact, 794 
Inference of fraud is sometimes a question of law, at other times a 
question of fact, 794, 795 
Tiilereiice as to malice and intention, 795 
Inference of negligence, &c., 795 
Reputed ownership, 795 

Collateral matters of law arising in the course of a trial, 796 
Construction of written documents is a matter of pure law’, except 
w'hen tlie meaning is to be Judged of by the aid of extrinsic circum- 
stances, 796 

Province of the jury to draw the proper conclusion in fact from mere 
circumstantial evidence of the fact, 796 
Demurrer to evidence, 797 
Moving tlie court for a new trial, 797 
Grounds upon wliich new trials are granted, 797 
Mistake or misdirection of the judge, 799 
Reception of improper evidence, 798 
Rejection of a competent witness, 798 
Mistake or misunderstanding of the jury, 798 
Presumptions contrary to evidence, 798 
Excessive damages, 798 ^ 

Advantages resulting from the institution of juries, 799 

The only sure guide to truth is reason, aided by experience, 799 
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Trial by jury constitutes the strongest security to the liberties of the 
people, 7!>y 

Laws relative to Imprisonment^ CuAi^Tm. — ft04 
Eiilfirgottieiit upon bail, SOO ^ 

It is against tlie executive power that tbo legislature 1ms directed its 
efforts, bOO 

Writs of uiairiprlze, de odio ct atia, and de homiae replegiando^ 800 
Writ of Habeas Coi'pus^ 801, 802 
Petition of Right, 801 

Evasion of 18 Charles I, c. 10, by connivance of the judges, 802 
Stat. :U Cliarles II. e. 2, p. 802,' 808 

Bringing up the prisoner under the writ of habeas corpus, 802 
Ofheer neglecting to make a due return, 802, 808 
A ])erson ontuj delivered by habeas corpus, cannot be recommitted, 8011 
'^rraitors ainl felons can demand a trial, 803 

Jndg<'s denying the writ of habeas corpus svibjeet to penalties, 803 
TransportMtioii from England prohibited except under the Htatute iind 
coniinon law, 808, 804 

A VIEW OF THE AUVANTAGES OF THE EnGUSH GOVERNMENT, AND OK TJIL 
Rights and LinERTip:s ok the People; ani> a Conmtrmatjo.v by 

KKFEItENCK TU pAeTS, <»K THE PRINCIPLES STATED IN THE VV’^ORK, 805 — 
1082 

Uniii/ of fhp Hi'ec olive Pmver^ Ghaptkr 1., 805 — 817 

Nature and functions of tlu'; eonstitneut parts of government, 805 

Limitations on the kingly j>o^ver rarely prevailed, 808 

I’hcf people posse^is tbo reality of power, 808 

Every individnai ainis at the t'Xercisc of a sliare of [lower, 808 

General assemblies gratify tladr political caprices, 807 

Pojiular lavouritcs nltiniately become the masters of the people, 807 

Rival powers cause continual convulsions, 808 

In all states destl•llcti^'e families arise, who are the bane and ruin of thein. 
808 

The English constitution has avoided numerous and general nssemldij ^, 
800 

Executive power vested in the king, 810 

The roval power ensures a salutary steadiness to the vessel of the s(;U(’. 
810 ' 

The nobility dwindle almost to nothing, in comparison wltli the splendour 
of tlie throne, 811 

The Icire advantage of high birth, lias no other Ihandation than jnihlio 
opinion, 811, 812 

The only riour which the constitution heaves open to the ambition of ;iny 
man, is a place in the athninistration during the pleasure of the Iviiig; 
812 

Power of a. popular leader is destroved bv the privileges of the peojMgV; 
818, 814 

Th(' first commoner possesses greater mitbority ns such, than a peer, 811 
.h?alousy of the pcfcrs, towards a powerful commoner, 814 
7’he reward which the constitution prepares for the favourite of tlie 
peoyile, is a kind of ostracism, 815 

T!i(‘ laws of Englaml open no door to those accumulations of po\Ytr 
wliicli hav<* destroyed so many republics, 815, 818 
Stability which tlie power of the crown gives to the state, 81G 
Ih>ople of England not tied down to inaction by the nature of tla li' 
govern in cut, 817 

7'he Eivccutive Poiver is more easily confimdtvhen it is one^ Chapter IIm 
818-820. 

Advantages that arc derived from the union of the executive authority, 
818 

TyraniiY mnler the Romans, 818 

Indivisibility of the public power has kept the views and efforts of tli^ 
people directed to one object, 819 
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Every national calamity ha« served to procure a new bulwark for public 
liberty, 819 

Executive power is formidable j but its nature is known, 820 
Division the Legislative Poiver, Chapter III., 820—827 
For securing the constitution of a state, ft is necessary to restrain thc' 
executive j)Ower, 820 

Advantages of the legislature being divided into three parts, 821 
Division of the executive inti’odiicos actual oppositions, 822 
riic establislnneut of the right of the strongest, would arise from a 
division of the executive, 822 

That the laws of a state may be permanent, the legislative power should 
be divided, 822 

l*errtiaiient character of the political laws of England, 828 
Inequalities of tl)o several parts of the legislature have been made up by 
the magic of dignity, 824 
Privileges of the lords and cotnirums, 825 
Conferences between tlie lords and commons, 825 

Tlie lords arc moiuliors of tlie legislature by virtue of a right inlierent in 
tJicir persons, 828 
Balance of the legislature, 828, 827 

J'fie business of proposing Laws lodged in the hands of the People, 
CiiAPTiSFi IV., 827 —884 

In tile ancient free states, tho; share? of tlie iieojile in le^gislatioii, was to 
api>rove or ix?ject the propositions wdiic-h Avere made to tfiem, 827 
WluM’c tlio exc'lusive right of proposing laws is vested in the magistrates, 
the legislature ar<:’ consiilered by them as an eiiemy, 828, 829 
Pi’ciplo of England {lossess the initiative in h'gishition, 829, 880 
Nccessitios of the state compel a frtMjnent recourse to parliament, 880 
Correction of abuse h'arlessly cxecuteil, 881 

The (amnnoiia are sole judges of the ways and means of raising sub- 
sidies, 882 

The executive cannot projiose laws and remedies, 882 
In ancient governments tlie executive \vas in a state of dependance on 
the legislature, 888 

King of lOnglaud unites in himself the whole public power and majesty, 
884 

Limitations on the prerogative, 884 

An. Inquiry made, jvhether ii would be an Advantage to Puhlie. Liherly, 
that the. Laivs should fw enacted by the Votes of the People at large^ 
Chavteu V,, 885 845 

The word liberty' ” is one of (hose which have been most misunder- 
stood, 835 

(lovenimeiits of Sparta and Rome misapprehended tlie only rational 
design of civil societies, 888 

Neither did they undtTstand tlie true end of the particular institutions by 
wdiich they were to bt? r(‘gulated, 888 
“A man who contributes by In's vote to the passing of a law, lias liimself 
made the law; in obeving it, he obeys himsell ho thererore is free, 

887 

The citizen must trust other persons for the execution of thosSc thinga 
which have b<*en resolved upon in common, 888 
Liberty defined, 888 

To concur, l»y suflrage, in the enactment of la^vs, is to t njoy a. share of 
power, 888 

In the hrst formation of civil Hociety, the several duties whieli every 
individual owes to others and to the state are alone ngarded, 889 
The greater number of citizens must trust to those who have more aliili- 
ties than themsel ves for the ]iurposes of legisiation, 840 
The multitude, in consoqiienco of their Icing a tnultitude, are incapable 
of eomingj to any mature resolution, 841 
Resolutions of an assembly of the people, arc determined by reasons 
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Avhich they would blush to pay any regard to on less serious occasiona 
841, 842 

Those who share in the actual exercise of public power, are not allowiM 
to sit down in inaction, 842 V 

Tractableuess of the people during public calamities, and its lieedlessnes; 

in times of prosperity, are equally taken advantage of, 842 
Hesolutions adopted at an assembly of the people, are nothing more tliai 
the effect of the artifices of a few designing men, 843 
E vils of republican goveriimeiits, 844 

'I'here is no proposal, however absurd, to which a numerous assembly o 
men may not, at one time or otlier, bc^ brought to assent, 845 
Advantages that accrue to the People fram appointing lii^presentativet 
Chaptkh VI., 845 — 847 

A small numlier of persons can deliberate on every occurrence, and neve 
come to any resolutions but such as are maturely Aveighed, 846 
Tliose who govern being few in number, have a deeper interest in tli 
success of their enterprises, 846* 

A representative body will assert the rights of which they have bc.*(*i 
made the guardians, with all tliat warmth which the esprit de corps i 
used to inspire, 840 

Ilcpresentatives of the people will naturally be selected from among tljos 
citizens who are most favoured by fortune, 847 
Advantages that accrue to the People from their appointing Representu 
tlves are very inconsiderable^ unless they also entirely trust their £cgU 
lative Authority to thenij CiiArTKH VII., 048 — 851 
The poo|)lc in popular governments have never themselves romedlod tli 
disadvantages attending their situation, 848 
But they have always availed tlieinselves of short interv*als of superiority 
in order to acquire power, 848, 848 

The Homans never allowed their trib\mes to conclude anything detiii 
lively, 848 

Political artifices of the scnator.s,” consuls,” and dictators,” 84!) 
Principles under Avhicli the Roman “ consuls ” and dictators ” wci 
appointed, 850 

Popular assemblies are attended by tumult and confusion, 851 
Effects that have res ailed in the English (lovernmcnty from the People 
Power heiaif completely delegated to their Represcnlaiives, Chaj’TE 
VIII., 852—855 

Advantages arise, wdien the people liave entirely trusted their power t 
a moderate iiuinbcn- of persons, 852 

Represontativt'S of the people have acquirt^d every power to make tln i 
resolutions II le result of relii‘ctiou and deliberation, 853 
The jieoplo, by acting only through their representatives, become tli 
moving springs of the legislative autliority, 854 
The boasted jiowcr of tlie people, sometimes rendered corripIet<‘l 
illusory, 855 

A representative constitution places the remedy in the hands of tlios 
who feel the disorder, — a |>opuIar constitution in the hands of thos 
Avho cause it, 855 

Disadvantage of Rejjuhliean (lovernments ; the People are necessarit 
betrayed by those in whom they trust, CnArxEii IX., 858 
It is impossible for the people ever to have faithful defenders unde 
republican govtjrnments, 858 

'fhe only end which the tribunes pumied with sincority, was to procur 
for themselves an admission to all public dignities, 857 
Powers of the Roman people were not employed in things really bciK 
ficial to tliomsclves, 857 

Judicial power at Rome, was a mere instrument of tyraimy, 857 
At Rome, the power of life and death was annexed to every kind i 
anthority, 858 

'rreacliery of the tribunes exemplified, by their permitting the senate t 
invest itself with the powers of taxation, 858 
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Tlie coHsequencc of communicnbility of power in republican goveni- 
ineiits is, that it cannot btJ restraiiKMi, 65J) 

IlejnxblicMi governnients arc oj>])oaecl to civil Liberty, 80*0 
A nibitiouf principles wliieli influence all parties, 800 
Precautions onglit to bo tiikoii against all those wlio can influence tlie 
execution of the laws,. 801 

I'unda/menfMi I>ijf‘erenee betweeit the EnfflishGovermneni and the Eovenu 
fiienis just de.scrihed. In Knyland^ all EAecutive Authority is placed 
out of the hands of those in whom the People irusL Usef ulness of the 

Potver of the Crown, Cuaptkh X., 802— 867 
JVTode in \vhi(;li all executive* autliori ty is talvcn from those, to wlioin tlio 
legislative aiithority has been confided, 802 
Securities for the prcfscrvatioa of the hiugly prerogative, 808 
Power of conferring and withdrawing places and employments, 803 
A share in tlie legislative power, 803 
Thti crown is the only peniianeiit power in the state, 803 
The legislature cannot invest itself with the executive, 804 
In England, tlje cause of tlu^ peoph; is not continually deserted and 
betrayed, 804 

All persons are interested in confining the executive to its proper boun- 
daries, 805 

The miiiisier is equally intc'restetl with his fellow-citizen in nuiintainiiig 
the laws on wliich jmblic liberty is founded, 805 
The coiniiioner and peer are conip<^lled to wisli only for equitable laws, 
and to obstu’ve them with extndness, 800 
The arm of justice equally briiigs to account, as w<‘ll the most powerful 
as th(! inennest ofi’eiKbn’, 800 

It is tlie thvoiu^ \vlii<‘li makes the [leoyilc sure that its representatives 
never will anything more than its rcprescjitatives, 807 
7'he Power udtich the J*eople themselves eivercisc, — the Election of Menu 
hers of Parliament, CHAi'TRri X T., 807, 808 
Prcjcavitioiiary measures agaiust the eorriiptioii of tlic representative 
] tower, 807 

Duties of r(^j>resentatives are to prevent an arbitrary government, and 
to procure tlu; best administration of the laws, 808 
Discretionary pow'er vested in tlie people in the re-clcction of their 
n prestaitatives, 808 

The same Subject continued. Liberty of the Press, Cuapteh XIII, 
808—878 

Political evils arise from the defects, and also from the non-execution of 
laws, 80J) 

The end of legislation is to adopt that whicli is most conducive to the 
])ublic good, and not the particular iiifimtions of iudividuals, 800 
Tlie people have the province of canvassing and arraigning the conduct 
of those, who are invested Avith any branch of public autliority, 870 
Every subject lias a right to lay his complaints and observations before 
the public by means of an open press, 871 
Despotic restraints upon the press, by the court of Star Chamber, 871 
Preodom of the press Avas establislicjl in 1004, p. 872 
Liberty of the press, in what it consists, 872 

The sole office of the judge, is to declare the punishment cstcibliBhed by 
law, 873 

The jury arc the solo masters of their verdict, 874 
'J'luj extreme secunty with Avhich every man is enabled to communicate 
his sf'ntimcnts, has multiplied public newspapers, 874 
Prom the circulutioii of newspapers, every individual becomes acquainted 
with the state of the nation, and tlie three kingdoms seem as if they 
were one single town, 875 

Notoriety of all things constitutes a check on those who enjoy public 
authority, 876 

Any subject in which the public welfare is concerned, excites unre-r 
served observations and complaints, 870 
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Those persons whose greatness soems to sot them above the toadi - 
ptihlk* eonsaro, arc not those wlio least feel its effects^ 877 
The laws give a full scope to the people tor the expression of* their coii 
plaints, < 17^1 

Fr(M>f1oiri of tlie press imUiees the spirit of liberty, 078 
77/e ISidjjeot continued^ C-H A rTKii XI 1 1., 07i)- 004 

It is not rorl\nu‘, it is nature, that lias made the essential tlifterencr 
between men, 070 

Constitutional advantages of the ])ress, 071) 

'riirough the assistance of the. press, all matters of fact are at leiigt 
clear; autl through the conflict of answers and replies, nothin 
remains )>ut the sound part of the argunionts, 000 
press serves as a cliecW upon parliannuit, ?i01 
Modes in wliich the jieople express th(;lr cenisuro ui)Ou parliameiifar 
proceedings, 001 

Tin; candidate who gives the hesif entertainment to a certain class o 
])a)‘liarnentary <d<ictors, has the greatest chance to get the better of hi; 
competitors, 002 

IJnsueeessiul attempts of the Stuarts to Urannize over the people, OO'i 
Comidaiiits of tin* people, if a<lhereii to, must be ultimately redressed, oil 
h'iifhi of Hrsi stance, Cmaitkr XIV., OOo — OJM 

Ki^.sistnnce is the nltiinute tuul lawful resource against tlie violence s o 
|>o\v<'r, OOa 

Tin* throne r»r England declanHi vacant, because tho king had A'iciri'n f 
tin* fiiiulamental laws, 00(> 

Courts of law have grounded tlu*ir judgments on the right of resistau".-, 
007 

Ttiglit of rcsistatice, displays the a«ivautag<^s of a free pia^ss, 000 ' 

Idle eansi; of ea<‘I) individual is r«'alJy tlie eansc^ of all, and to attack iIm: 

lowest ainong the fJeople, is to attack th(,‘ whole people, 000 
W'lieu the jH‘ 0 ]d<' are often euUed 1o act in their own j)ersons, it is ini- 
possible lor tlnnn to aecpiire any exact kiu>wledg(» of tlio state ef 
things, 001> 

.It is a contradiction, that tl»e l->eople should act, and at the saino! tlan 
retain any real p<iwcr, 001) 

Wlien the s[)rings of government are placed out of the body of rlic 
peo]>h‘, their ?»ctioi) thereby disengaged from all tiiat can render if 
comj)iicat«,‘(!, OlH) 

If tiiost‘ who jm* eiitnisted with the r.eli\o part of gov«;j’nnient, wer;^ lo 
att<;»ii|*l tlie suhversien of lilx rtv, tlndr ruin would he the result, OOd 
Tile body of file peopi<- shoe hi Hot interpose, hnt to influence, to he al>i(^ 
to act, and not to act, 01)1 

Proofs drairn from Facts of the Trnth of the Principles laid down m 
the present Work. 1 . I'he pecnlkir inantnr in irhich /^evolution:: 
hare always heen cofictuded in Fnyland. CiiAi’iiat XV., 001 — 004 
Peculiaril ies atremlant upon tlio revolutions in l^hjglaml, 00 1 
KevohitiiUis have terminated by extensiAe ami aceurato provisions for 
seenring the general liberty, 002 
Ojipres.sive nature of tiu; Roman laws respecting debtors, 003 
limitations on the authority of Uie tronsuis, 004 
Lex Terenlilla, 005 
'Ida; d'wclvc d'alilo.s, 005 
ddie decemvirs, 000 

Rcstoratitm of the republican dignities, and with them the office ol 
triluine, 000 

Public commotions always end in promoting th<^ power of the few, 0!17 
Tribunes aspire to those ofliees of executivo power, which they werv 
intended to control, and not to share, 007 
Tribunes excited seditions, iu order to overcome the opposition of tho 
senate, 000 

Tribunes made capable of exercising the executive powder, and public 
trust, 098, 009 
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XliQHe men upon whom tijo Roman iwople had bofltowed dignities, united 
with the utmost vcliemencc against them, 899 
Republics of* Syracuse, Corcyra, and Florence, dfX) 

CoinpactsJffor Hbei*ty made by the English, at the terniinatioii of national 
Struggles, wore such as all orders of the people could cissentially 
enjoy, 900 

Magna Charta and ivigns of ITenry III., Edward T., IT., III., 
Richard II., Henry IV., 900, 001 

Tile commons formcHl an assemTilv in which ev<‘ry ono conk! propose 
what matters he pleased, and freely discuss them, 002 
Contests between tlie ilousos of York and Lancaster, 002 
Reigns of Charles 1. and If., James II., 00 J 

A rev-oliition terminated l»y a Serb's of piibUt^ acts, in which no interests 
but tliose of tlui pouplo at large were considered and proviiled for, 
00;i, 004 

Secand Dlfferenee : — The manner after which the Latos for the Liber tij of 
the Subject are txceouted in Kmjla)id^ CiiArTER XVI., 004 — OJl 
English .subjects enjoy no le.ss liberty from the justness and nulduoss of 
their govermmuit, than from the accuracy of the laws themselves, 004 
Kuaetrneuts resjH?ctiiig liberty, were by tlie Roman governors openly 
dtSJ’egarded in practice, OOo 

'J'lu! Iiv('s ol’ Roman citizens were sulijectcd on slight grounds to he 
^ taken away, 000 

'The magistratv.s of the republic rendered the appeal to the peo)>le essen- 
tially useJ(..ss, 000, 007 
Livs: Portia, et Lt\\. StMii[>ronia, 007, 000 

Jvoma-n magistratos not only committed acts of injustice, but were guilty 
of ai'iirict' and pri vate rapine, 000 
Lex Ciilpnrnia do rc])etimdi« <*t Jicx Jnnia, 000 
la-vity and infamy of ( Im Roman jiublic judgments, 000 
Jmpiniity of corrupt jud.g(‘.s, 000 

Roman la'ws and public judgnieuts became theongine.s of oppression, 010 
'f’lie social war, 01.0 

iliwmalcrs in the iiomau government, arose from its inberent imperfec- 
tions, 01 1 

English goveriiiiicnt, not affected 'with imperfections similar to those of 
R(.>ine, 010 

'Prial by jury secures the subject against all the attempts of power, 010 
Lmw of Scotland relative to trial by jury (Note 0), 013 
rrop(‘rt.Y of every individual has been secured from the executive 
power, 014 

Repri-sentatives of the people have conv<‘rted tlie right of taxation into 
a n'giilar and constitutional mean of iutluenciug the executive, 014 
Roprosentative jjower, rible and w'illing to protect national rights, 015 
Artejn]>ts by Charles 1. to produce the ruin of puhlic liberty, 015 
Duties of the crown, are to countenance and support with its strength, 
the <.‘xeoution of the laws, 015 

0]>pres.sioji of an ol)s<‘ure individual, gave rise to the Habeas Corpus 

Act, oh; 

Corruption of the judges under Edward I., Richard II., Henry VI II., 
Janies J., Charles I.j and Charles TI., OUi— 919 
The sovereign, for having persxnially violated the safety of the subject, 
received severe censure, 910 

Limitations on tlio executive power, greater in England than in any 
other government, 019, 920 
Spirit of mutual justice everywhere diffused, 920, 921 
4'he commons liave been careful not to a.ssume? any rlisthictioii wliich 
might aUenate from thefn tlic affections of the people, 921, 922 
Cases in which tlie commons have punished their members for corriipt 
conduct, 922, 923 

Speaker of the commons punished for taking money towards his private 
emolument, 922, 923 
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The lords do not permit their privileges to evade eoinnion justice, 9211 
The lords Imve exercised their judicial authority with iinpartiaiity, even 
ill the trial of their own members, 924 
J udges have been severely piuushed, wheji they havd rendered them- 
selves the instruments of tlie imssions of their sovciroigii, 925 
Impartiality in the administration of justice, 925 
Any violation of the laws, even by the first servants of the crown, is 
publicly redressed, 92C 

The citizens who were at the head of the Roman republic, assumed to 
tliemsolves a great degree of cruelty, 928 
A spirit of irrciguhirity and cruelty prevailed among the Greeks in the 
infliction of punishment, 929 
Punishment of torture adopted in Greece, 929 

England is freed from those abuses, which are most oppressive in otlier 
countries, 930 

Punishniejit of torture strenuously opposed and defeated in England, 
930 

No cruel and unusual punishments can be enforced, 031 
Justice is executed with mercy, 931 

Very ciiscniial iJifferenees heitecBn theEnyluh Monarchy^ a$ a Monarchy^ 
and all those with, which tve are acrjuahited, Ciiai’Ti:r XVH., 

932-937 

Lilterty enjoyed by the English, is caused by the impossibility of, > any 
body transferring to itself the executive, 932 
Maimer in which tlie constitutions of Greei'c, Ital)', and Rome W'crc 
destroyed, 933 

The nobles of Sw'eden, Denmark, and Poland, reduced their Fovoreigu.s 
to a jiresident over their asscniblii's, 933 
Disloyalty of the nobles of German v, France, Scotland, S]>aiii, and 
Italy, 933 

Crown of England derives no sujiport from the regular forces, 934 
King of Idngland can, without the assistance of an army, avoid thoso 
(langers to which otluT sovendgns are exj)osed, 935 
Liberty which tlie Englisli enjoy, is the result of the peculiar frame ef 
their govta’iiment, 930 

Foundations of the English constitution are diflerent from these on 
which the same jiowcr rests in other countries, 937 
H ouses of Lords ami Commons, have by turns, defeated tlio attacks of 
each other upon its prerogative, 937 
The cominons jireventeJ from tacking moiiey-bilKs to other hills, 938 
Tlie commons attempt to exclude from tlie crown its presumptive heir, 
938 

Tlie lords pass a hill for annual parliaments, 939 

Attempts to limit the pirerogutive of the crown in the creation of 
pei'rs, 939 

Place hills have ulways miscarried in the Houses of Lords, 940 
Houses of Lords and Commons resemble those positive and negative 
ef|iinl quantities, which destroy each other on the opposite sid(?s of an 
equation, 940 

]^rcrt)gatlves of the crown were nndlrninislicd during the minorities of 
Richard IL, Henry VL, and Edward VI., 940 
Constitution of Sweden hears the greatest outward resemblance to that 
of England, 941 
Tlic Revolution of 1689, p. 942 

No attempt to transfer the executive powder from the crown, 943 
13ie crown rarely exercises the prerogative of negation, 944 
Two Houses of Parliament do not possess an indejiendent legislative 
authority, 944 

Stat. 16 Charles IL c. 1, rejiealcd, 945 

Parliaments of England preserved national liberty, by rf^ecting the 
executive authority, and vesting it m a single person, 945 
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Tho«e persons wlio seem to have it in their power to acquire the (execu- 
tive authority, are prevented from €?ntertainin;^ thoughts of doing 
so, 94 (> 

Disgrace (isf the duke of Marlborough, under Anne, 947 
Instability of greatness wliitrh is not founded on virtue, 947 
Except und(-T the Ejiglish (M>nfttitution, a discarded minister is the cause 
of more or less anxiety to tlie governing authority, 9415 
Political effects of the dissolution of parliaineut, 949 
Jviugly ofKcc}, has need of no other weapon, than the civil insignia of 
dignity, 950 

Civil wars of England, have rarely been occasioned, but by persons wlio 
(iX])rcssly laid claim to the crown, !>r>l 
The crown cannot depend on security, if it does not fulfil its engage- 
nicnts to tlie country, 952 

Stability of the powers of the English crown, allows essential branebt'S 
of English liberty to take place, whicli, without it, could not exist, 9515 
Political regulations to obtain their idfect, must imply no direct contra- 
diction to the nature of things, or to the other ciivumstances of 
governincnt, 954 

PcTsonal freedom, in England, superior to that of Borne and Frances, 9515 
Xomiiiation of a dictator, 955 
Ostracism in the riqniblic of Atlieus, 955 
lj(*ttres d(^ cachet, 955 

The executive in England, cannot alter the si ttlcMl course^ of law' in 
civil and criminal iiiattcrs, 959 

Liberty of the press do<^s not exist in any European monarchy, as it 
decs under the English Constitution, 957 
In republican governments, the people arc kept nndcr the greatest 
restraints, by those wdio are at the head of the state', 957 
In the Vein iiau republic, the j>ress strictly w’atebc'il, 957 
The })ress affords esvery man a mean of laying his conq>laints la'fore tlie 
jiubJic, from wliicli redixrss is ultimately a<?<inired against any act of 
oj)}»ref'sion, 958 

It is tlie right of canvassing, without fear, the eonrluct of those' wdio 
have the julministratiou of governnumt, which (‘onstitutes a free 
nation, 959 

Single rulers have ever fouinl it iinpracticalde to place an unn.?.served 
ii list in puliUe assemblies, 9(>9 
Administration of Cromwell, 9(i(> 

Croiiiwell feared the pow'er of parliament, 96T 
Boman enipt*rors distrusted tlie senate, 902 

Kings of France have felt anxieties from the proceedings of their par- 
liament, 9()2 

Crown of England can give leave to assemble, and show' the most imre- 
seu'ved trust in parliament, 90*5 
Unliinited freedom of speech, 908, 904 

Executivc> authority operates to the advantage of the people in a two-fohl 
inaiiner, 904 

I'ow’er of the crow n, in other monarchies, has not been able, by itself, 
to produce the same efiectfl, as it has in England, 905 
In all national conventions, the jH'opIe of England perceived that tho 
executive must be undiviclcd, 965 
Public ass(>mblies for the redress of grievances, 900 
’I'bo press is available for tlie jiurposcs of adv<3rtisiTig the time and place, 
as wtdl as the intent of such meetings, 960 
Freedom of pnblie discussion, 907 
Impartiality in the administration of justice, 967 

Diffieulties exist under some goveriinicnts for subjects of the inferior 
classes to obtain legal reniodies against certain individuals, 968 
In England, individuals of the most exalted rank, cannot prevent the 
operation of the law , 969 
The king can only ^'ck redress by the laws, 969 
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Thfi Kiigiinh govtirtimcnt cloos not derive its stability from the standhv:^ 
force it hf IS at its disposal, 971 ^ 

The army generally eotupcised of tlioso, who have the same passions witli 
the rest of the people, MJl ' 

Where the sovereign looks to his army fer tile seearity of his person 
and authority, the same inUitary laws by which tliis army is kept iogis 
tlier, must he* extended over the whole nation, 9J2 
III ail iiiouju'chies the executive power in the statt? is supposo»l to possess 
originally, and by itself, all manner of Uiw'ful authority, 974 
In England, it is not the avithority of the government, it is the lilx rtv 
of the subject, which is supposed to he nnliounded, 974 
WIk'U tier magistrate exerts himself, ho is bound to produce the law 
under which Jie aets, 97^> 

Foundation of the doctrine wliicJi makes the powesrs of governmcju 
subordinate to the laws, was laid before the Oreat Charter passed, 

979 

Limitations on tlu; executive in Magna Charta, 977 
The executive never acts but under such laws as are ascertained, 97i{ 
The crown of England never resorted to military force h>r its sujipoii^ 
97« 

Autliority of the fLuise of 'Fiidor not maintained liy an army, 979 
iioiise of JStuari, although only supported by tlie civil authority of their 
otlice, olferi'd great <>pj>usjtion to tlic restless spirit of the 
979 , 9{{0 

Events ill the reign of,lnm<;sTT. alford a proof of the Bolidity annexed 
to tlio aiithm*ity of the; English crown, 9<>9 
Th<‘ inaniKU’ in which tlic country has b<*e‘n governed since the Beve- 
lution of 1999, p. 991 

'riie military ixnver suhordinate to th<‘ civil, 991 

Militarv courts iiiuh'r a emistant subordination to the ordinary courts of 
law, ‘992 

All otfences committed by persons of the military profession in regav l 
to other classes of the |)eo])le, nvv. alone didermhiahle by the civil 
judge, 999 

If any of the military are claimed by tlie civil pow'cr, they must )>t; 
delivm'cd up imimrdiuldy, 9M4 

The Eiighsli army cannot ju'otaire the sovereign anv permancut stren'dli, 
994 ‘ * 

Notoriety of parliameiitarv debates, induces all iiirli vddiials, soldiers as 
well as others, to j»av some attention to political sul»|ects, 99o 
James 11, was descried by Jiis army, 995 

Autliority of the crown in Jhigiand, rests upon foninlations peculiar to 
itself, 990 

Essential power of tlie king is derived from tlie civil branch of his ohiee, 

997 

llurr far the c.mmplrn of Xa/loits u'ho have tout their Liberty arc applicM' 
to Englanf (htACTKit XVIIJ., 999 -1 005 ‘ 

The English Constitutii.n will lx? (h;stro\ed, vvlieii its legislative power 
sliall havt! bi‘eome more corrupt tlian tlie oxcsnitive, 999 
Power of Koine became so great, that, after having conferred it, it w'as 
at length no longer able to resume it, 999 
Koine destined to iosi; her liberty wht?n she lost her emp\re_, 990 
Situation of tlie people of England essentially ditlers froin that of the 
j>eopJc of Korne, 999 

III some states the active share, or the business of propounding, in legis- 
lation, is allotted to those persons who are invested witli the"cxecutive 
authtu’ity, 995 

The people, even where they are allowed a share iu legislation, bein^r 
ever passive in tho exercise of it, cannot declare wliat the law in 
reality is, 995 

Redress of grievances ia the constitutional office of the representatives 
of the people, 99« 
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Frequent coafirmatioiia of Maj^na Charta, 990, 997 
Different parts of the EngUsh govern inent mutually assist and support 
eacli other, 997 

It is becfielSe tlie people share in the government tlirough their repre- 
sentatives, that tho}!^ are enabled to possess the advantages arising 
tWnii praj>osIng now laws, 990 

tile politieal passions of niaukitid are satisfied and provided for, in 
tiio English goverumont, 990 

Nothing is more cliimerical than a state either of total equality or total 
lilierty, 990 

1'lic sovereign should possess authoritv to protect the whole coininunity, 
099 

A class of men arise in every state, who, witliout having any actual 
sliiire in tlic puliiie power, yet partake of its lustre, 1000 
A great body of men cannot net, w'ithout hoiiig, tlioiigh tbety are not 
nwaro of it, the iustriinients of the ilesigns of a small number of 
jiersons, 1001 

Ativantage of a concentration of power, 1002 

Tlic Knglisii eonslitiition secures not only the liberty, but the general 
satisfaction of tliose wlio arc; snbjtM't to it, 1002 
TJio English constitution lias maintained its principles against all civil 
eonimotioMS, lOO.M 

•• The English government will be no more, wln-n the crown becomes 
in(l<qamd<‘nt of siipplii's, or when the representative power assumes 
the executive, 1001, lOOo 

Thomdits on the Atlempts that at pavtienlar times mm/ he made to abridge 
the Power of the ( 'rotate and some of the Dangers by which such 
Attempts mag he allended, (hiAi'TKR XIX., lOOo — 1014 
I'lidiK' advantage may be taken of the minority or inexperience of the 
sovereign, 1005 

Fopular discontents of long contiimanee in regard to certain ]>artieiilar 
abuses of intiiieiK'c or authority, 1000 
J'ower under any form of govt‘rnment must (‘xist and la; intrusted some- 
where, 1000 

King of England has an exclusive power in rfdatioii to foreign atfaira, 
war, peact‘, treatii-s, Ae., 1007 

King of iMigland can always «leprivo Ivis ministers of their eniploy- 
vnents, 1000 

Ihfwer is nt'ver so well repressed and j’egulated, as wlien it is confined 
to a sole indivisible seat, lOfM) 

(•'roin tlje indivisibility of the governing anthorify in England, a com- 
munity of iiiU'ivst takes place aniong ail oiaJers of men, 1009, 1010 
The e?ir<' of b^nglisli b'gisiators always kept pac<; witli the exigences of 
M'leir situation, 1011 

b'oii.stitidiojial (o il.s, if bodies or classes of individuals Avere to acquire a 
personal inih pemient share in the executive, 1011 
d’he men avIio are now the ministers, would then set themselves above 
tli<5 JaAv, 1012 

Pretensioiia of an equality of right in all subjects, to property and per- 
sonal safety, Avould be despised, 1012 
Whenrver the ]>eople applied for servants, they would only meet wdth 
betrayers, 1013 

Caution requisite iii laving now restraints on the governing authority, 
1013 

The constitution only exists by a discriminating line being drawm 
between power and liberty, 1013 

Whenev’^er the ]>rospect of ]>crsonal power and independence from the 
governing authority is offered to the view of the members of tlie legis- 
lature, civil liberty will be destroyed, 1014 
Observations on the 7%ght of Ta,xaiiony which is lodged in the hands of the 
Representatives of the People, What kind of Danger this right may 
be exposed to, CuArTEa XX., 1014 — 1024 
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DE LOLME — cmtinued, ^ 

Evils from tlie crown being independent of parliament in pecuniary 
resources, 1015 

The liberty of the subject might bo invaded with impunity, 1016 
If the crown could govern without the assistance of the commons, it 
ivouJd dismiss them for ever, 1010, 1017 
King <)f England would be absolute were it not for the right of taxation, 

1017 

Bight of granting subsidies to the crown, can only be effectual wlu ii it 
is exercised by one assembly alone, 1017 
When a sovereign is made to depend, in regard to his supplies, on more 
assemblies than one, ht‘, in fact, depends upon none, 1010 
Sovereigns of England have always been kept in a state of real deptn- 
dance on the representatives of tlje people for necessary supplios, 
1018, 1010 

Evils from the crown of England rendering itself independent from tlio 
commons for its supplies, 1020 

National calamities might suggest methods for raising supplies, 1020 
Bights of tlu! people might he iuvadtal from acquisitions of forei;:ii 
dominions, 1021 

Foreign supplies might counterlialanee the importance of the commons, 1022 
Bight of granting or refusing supplies to the crown is th(‘ only ultinuitu 
forcible jirivilegc possesstal by the British parliament, 1022 
Those who \vere the advocates of American independince, woi'etvtli<i, 
most sanguine of tlie future wealth and greatness of that country, 10211 
ConchtS'ion. A few words on the nature of the Divisions that take phwv 
in Kngland^ Chai’tbr XXL, 1021 — 1082 
Courtesy which is observed l)y tht' several branches of parlianieiit 
towards each otiuu*, 1025 
Mode in which hills are rejected, 1025 

Generality of tlm people preserve themselves more free from party s|)iric 
than their representatives, 1020 

Dissatisfaction, in a free soeitrty, will be openly manifested by coiii- 
plaints, 1027 

Agitation of the popular mind, animates all parts of the state, and is l(» 
he considered as the heiieticial vicissitudes of the seasons, 1027? 1020 
Polilical changes never occasion the shortest interruption of the pov^er 
of the laws, 1028 

If the highest jiowers in the state are snhservient to tlie laws, a spirit ol 
j ustice and order is thereby inculeated in the lower classes, 1028 
Attention of the legislature in providing for the interests and welfare of 
the people, 1020 

Constant tendency of the government to correct abuses and irnjn'ove tlio 
laws, 1080 

English liberty has been acquired by a fortunate conjunction <>f circiun- 
staiices, 1081 

Lilierty has secured to herself an asylum agiiiiiKt despotism on the on;: 

baud, and popular licentiousness on the other, 1082 
Notes, 1 088 — 1 1 80 

Offences punisliable with death, 1088, 1034 
Felonies not capital, 1032 — 1081 
Misdemeanors, 1081 — 1 1 80 
Analysis of crimes coiniiiitted in 1887? P* 1180 
Sentences passed in 1887? p. 1182 

Accused persons who w’cre committed or not prosecuted, in 1887? P- 1^'^^ 
Number of offenders tried before the different courts, in 1887? P* 1185 
Ages of the criminals of 1837, p. 1 138 

Besult of the proceedings against offenders aged tw^elve years and under, 
with reference to tlieir respective ages, in 1837? p. 1187 
Besult of the proceedings against the offenders aged twelve years and 
under, with reference to their offences, in 1837? p. 1188 
Degrees of instruction which the prisoners of 1838 and 1837 had received, 
1139 
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p]5]\IESN*r5S OF THE KINO— A.nciknt Demesne 
DENT/5ENS incapacitated from being members of parliament, C21 

DESCENT in cases of freeholds, not of iuberitance, exception in respect of, 543 
General q>flecption in favour of, 544 

desertion from the service of the British crown, 1110, 1111 
detainer — vide Habeas Coiirus 

DEVISE, when it confers the elective franchise, in cases of freehold not of 
inlieritance, 543 

As to possession, exemption in favour of, 543, 544 

dictators, power of, and which was sometimes useful, 850, 005, 008, 054, 
055 

D lS(ciUALIFI C AT IONS — vide Leo isl ati vk A hskm bli ks 

From exercising the parliamentary elective franchise, 641, 505 
From being elected, or from acting when elected, as a member of parlia- 
ment, 541—505, 620 

DISSENTERS — vide Charles I. and IL, James 1. and IL, and William 
in., reigns of 

DISSOLUTION OF PARLIAMENT — vide Legislative Assemblies 
Its eh\?ets, 534 

l^asily cffecteil by the crown, 040 
DIST IJRBANCE — xnde Riots — Sacrilege 

DIVIDEND WARRANT, forgery of, 1045, 1046, 1047, 1060 
Clerks iimkiiig or delivering false warrant.^, 1060, 1105 

DIVISIONS of comities and boroughs into districts for polling at parliamentary 
elections, 551 

DOMESDAY, motives wliich actuated William I., in compilation of, .30, 31 
Ksaet time when tlie survey was undertaken, differently stated (Note 2), 
31 

Vlanner in which the iiKpiisitioii was taken, 31 

Mo le in wdiich the returns >vero entered, 32 

Returns framcil of greater Umgth than were recpiisito, 32 

l uistauces of purchases and mortgages, 32 

Owners not <>p]>ressed for the formation of the valuation, 32 

Nuinher of places described in, as boroughs, 33 

Jkirg(‘ssliip did not depend on tenure, 33 

'VliDse who ])ai(l scot and lot alone entitled to the borough privileges, 33 
Non-residents had no local l^orough rights, 34 
Castles and merchant guilds tlistiiict from boroughs, 34 
Jteevos and pJedges iiicntioned in, 34 
Pi'ivi leges exclusively granted to tln> burgesses, 34 
LOW ER, Imsbands of tenants in, liave a riglit to exercise the parliamentary 
elective franchise, 543 

Freehold c'oming in right of, exemptions in favour of, 543 
I) WELL! NO-llOUSE— ru/f? Burglary — Criminal Law 
KCT'LESIASTICAL COMMISSIONS— Reformation 

•I urisdiction and abuses of, temj), Henry VIII. and Edward VI., 206, 
248 

Co umissions issued by Elizabeth and James II,, 294, 296, 465, 466 
' EDWARD I., reign of, 82—102 
Character of, 510 

f mprovemenis in the Lmvs, 82 — 83, 610 

Laws must be accommodated to the condition of society, 82 

A<lmini8tration of justice between party and party, 82 

Forms of writs and legal treatises, 82 

Fiction of common recoverie.s, 83 

No statute rolls prior to the reign of Edward I., 83 

Legislative Assemhliesj 83 — 102 
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EDWARD I . — continued • 

Period at whitili the legislative institutions acquired their present foiiu 
83 

Writs of summons to poi'liament, 83 
Usurpations of the Roman Catholic church, 83 
Increased influence of the boroughs, 04 
Power of the king to levy tallage, 84 

All classes perceived the necessity of restricting the authority of tlio 
crown, 84 

Levy of a tallage, 85 
Exportation of wool prohibited, 85 
Power of legislation, 85 
Statute of Westuunsier I., 85 
Writ for levying tlie fifteenth, 88 
Statute Otficium Coroiiatoris, 88 
Statute de Biganiis, 88 

Statute concerning justices being assigned, 88 
Statutes of Gloucester, 87 
Statute de Viiis religiosis, 87 

Legislative acts without the concurrence of ^Mvnights ” or 
^ gesHOS,’’ «7 

Convocation of asstunhlies at York and Northampton, 11 Edward I., }17 
No eonstitutional law for oldaining aids, 87, 88 

I'our knights for each county, and two burgesses from eacli borouidi, 
stiinuiuned for taxation, 88 
The co-oxistence of two hfgislative assemblies, 88 
Pai’lianuait at Shrewsbury, 88 
Suinmojis of ))c{;rs, 88, 8J) 

Summons of citizens ami burgesses, 89 
Summons of knights, 89 

Cities and Ixirouglis jvMpurcd to send representatives in 23 Edwanl 1., 

^ that were not reipiirod to do so in 11 Edward i., 89 
Noji-attendance of the clergy, 89 
Statut<' de Mer(*at.orihus, or Acton Burjiel, 89 
Statutes of Wales, 89 
Statutx^ de Donis conditionalib\is, 99 

Knights and burgesses were not convened to Gloiicesier in 6 Edward 1.. 
90 

Statute of Winch eater, 90 
Statute of Mcrcljant.s, f)0 
Ifisconteiit in (lie country, 91 

Two or tljrce knighta to he elected in each county, 91 

Uimcrtainty of t.lie component parts of the leglslalurc in 18 EdAVard I., 9l 

Statute of Westiniiiater 111., 92 
Slatiite of (|uo IVarrmito, 92 
Statutum <le Consul tatione, 92 

IvniglitH rerquired to be lurnished with full pow ers from their resi'cctivo 
counties, 92, 93 

Knights only summoned to do and hear wliat the king should coin- 
inand, 93 

Object of the Avrita of 22 Ethvard I., 93 
Pecuniary lU'cesaiticK of the crowm, 93, 511 
Intluence of the great men, 93 
Edw'ard has recourse to the people for support, 94 
Writs ot Juno 24, 23 EdAvard I., suimnoiiing the clergy and pi ci’S h’ 
parliament, 94 
Summons of the judges, 94 
No wTvfcs for election of knights or burgesses, 94 
Summons of the inferior clergy, 94 
Summons of the prelates, 94 

Clergy did not recognise the right of the laitv to tax their spirit 
ties, 95 ' ■ * 
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EP^VARD I . — eontmued 

Clergy in i>arlia.iiaent did not ordinarily charge spiritual property out of 
their immediate possession, 95 

AV'rits of Octolior, 25 Edward I., summoning peers to, parliamont, 95 
Suniinons mi kniglits, citijsens, and hurgess(:*s, 95 
Election of citizens and burgesses, !U> 

Assonihlages of the lords spiritual and temporal, and commons in par- 
liaiiieut, 9(> 

Statute dc Prisonibus prlsonam frangentibus,'9C 

Cle*rgy prohilnted from paying lay taxes, 97 

Oppressive conduct of the hing, 97 

Arbitrary exaction of taxes, 97 

Confirmation of tlu^ great charters, 95 

Ora lit of an aid, 95 

No positive form of granting aids, 98 

Charter of 25 Edward I., confirming rliarters of Henry IIL, with other 
liberties, 98 

Statute de Tallagio non «;oneedendo, 99 
Lt gal mode of taxation, 99, 190 

Consent of commons only required for imposition of taxes, 100 
Statute de Finibus levatis, 27 Edward I., 190 
Stat.uturn di^ A]>j)clhuis, 109 
Statuti' de Falsa inoneta, 28 Edwar<l I., 100 
Origin of the r(‘}>j‘c;St‘ntative system, 1 00 
* '.rin* crown (ixercisod a discretionary power in summoning ibe memberw 
of the legislature, 100 

Conciliatory policy of the king towards parliament, 101 
Oispensing ftower of the king, 101 
Statute ol' Carlisle, 101 

Uncertain cliaracter of the roval and parliamontarY autliority, 101, 511, 
512 

The king, barons, and the clergy, bo many factions in the state, 101 
Vices of mankind, and misfortunes of £i country, sometimeH advan- 
tageous to liberty, 102 

Ji 13 A\' A 1 V JA 1 1 . , re i g n of, 1 02 — 1 1 0 

Jiicreascd Spirit of JAherty^ 102 — 104, 517 

( 'oronation oatli, recognises the limited power of the crown, 102 

Redress of gri<;vuiieeB required by the comnioi»s, 105 

Re.lress of grievanct'S granted, 105 

'Thi; crowji con I rolled b\' ordinancies, 105, 104 

LeyUlatA vc A ssemhlies'^ 1 04 - 1 1 

liM))orfect preservation of records, 104 

Idspensing poAven', 104 

Award of exih' of Hugh It; l^esjienstT, 104 

First mention of “ jaa rs of the land,'’ 104 

Legislative authoi’ity (nia<‘ted to be in tlie king, lords, aiid commons, lOo 
Ja'gislativt* power vested in the king and parliament, 105 
Judicial power left untouched, 105 

Essential difference betAveeii the Statute 15 Edward 11, and the Cliarlor 
of John, 100 

First statute by which the constitution of the legislature was distinctly 
d(‘.s<Tib(Ml, lOG 

Constitution of the legislative poAAcr founded on usage, JOG 
Jinrnemorial usage defined, lOG 

4'he langnage of Stat. 15 Edward II. does not import immemorial 
usage, 107 

'riiis statute is in conformity with the coronation oath, Avhich was taken 
bv Edward II,, 107 

Ihactice, after 42 Henry HI., established a now constitution of the 
legislative assemblies, 108 

iJlfljculty in assigning a reason "why AVales and the counties of Chester 
and Durham had no represontatives, 108 
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EDWARD Vi.— continued. , 

Irregularity in summoning temporal lords to parliament, 
rersoiiH summoned to parliament at one time, were not atterworda sur 
monecl, 109 

No privilege to w’rits of «;nmmon8, by virtue of tenure, lOJ ^ 

Riglit of the eiergy to have a parliamentary summons, arises from 
possession of the temporalities of their see, 109 
Clei'gy have a distinct character from the peers of the reiUm, 109 
Tallage of demesne farms, 109, 110 

EDWARD IIL, reign of, 110— 12! 

General Observations, 110 

Pecuniary einbarrassmoiits of the crown, llO 

Title of duUc granted, 111 

LimitMtion of the crime of treason (Stat 25 Edward III. c. 2), 111 
Lords and coniinons addressed in English, 111 
Judicial Powers of the Peers^ 111 — 113 
Jurisdiction of the curia regis changed, 111 
TJie judges cease to be integral pai*ts of the legislature, 112 
The |jeers take the title of judges of the parliament, 112 
Trials of Simon de Beresford, Thomas de Berkeley, and earl of Marcl 
112 

Judgment of the carl of March, reversed, 112 

Illegal assoinhlies, 112, 113 ^ 

Attempts of the clergy to separate themselves from the laity, 113*' 

A lienation of Lands, U3 

The crown rendered incapable of preventing alienation of lands, 113 

Privilege of Peerage, 114 

Recognised iis inseparable from the person, 114 

Extends to tlie wives and widows of peers, 114 

Antipathies against the Papal Power, 115, 11 (> 

3’axes levied by the See of Rome, 115 

Statute of Pro visors, 27 hahvard III. c. 1; 33 Edward III. c. 1, p. 11 
The commons refiisti to be bound by the constitutions of the church, 11 
Struggle! by the clergy to be free from temporal power, 115 
Existence of a <listiiict convention, 11(> 

Arbitrary E^vercise of the Royal AiUhorUy, 116, 117 
Fretjuent eonfirmatiou of statutes requiriMl, 116 
The commons protest against the tyranny of the crown, 117 
Jnereased Importance of Parliament, 117 — 119, 517 
Ac<iuisitioii of privileges by the commons, 117 
Ordinance of the Staple, 116 

Distinction betw'ecn an ordinance and a statute, 1 16 
Recognition of 8tat, 15 Etiward II., 116, 119 
Pecuniary Impositions, 119 — 121 
Tallage ef borouglis, 119 
Illegality of arbitary taxation, 119 

Customs levied on merchandize at the ports, and internal taxes, 119, B 
DixSpeiisiiig ju)vvcr, 120 

I'rineiphis of representation and tax<ation not precisely defined, 120 
Fluctuating state of tin* constitution, 120 
Taxation siinctionc<l by citizens and burgesses only, 121 
Origin of the commons acquiring a right of interference in cases 
abuse and policy, 121 

EDWARD IV., reign of, 150 

The line of York' docs not present any change, from that state of tiling 
which characterised the reign of Henry VI., 150 

EDWARD V., reign of, 150 

EDWARD VI . — vide Rkfohajation 
Reign of, 206—252 

General Slate of Political Affairs, 206, 209 
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I) WARD V r. — continued. 

J^ispositiou ojt' the crown of* England boloiige to the people of Enij^laiid, 

D.an.'j^or of adniittiiig oneroaehments on the constitution, i?0d 
Policy of S^inerset aiifl Northumberland, 20.9 
Change in the coronation oath, 200 
Bescission of Tyfminical SiahUcSy 200, 210 
Tiv-ason rostricted to 20 Edward HI. Stat. 5, c. 2, p. 200 
Statute of the Six: Artich'H repealed, 200 
Heresy a capital crinu‘ by the common biw, 209 
'ryriirinieal statutes of treason atteiuptcid to be renewed, 210 
Penalties fo)‘ calling tin; kiiig, heretic, schismatic, &c., Stat. 0 & (» 
Edward VI. c. 11, p. 210 

No person to lie convicted of treason, unless proved by the oaths of two 
witnesses, 210 

Heirs of the crown, oinh'avouring to break the order of succession, treated 
as traitors, 210 
Boyal Proclamations^ 2\\ 

Stat. I Edward VI. c. 12, p. 211 
Power of dispensation frerpiently exercised, 211 
Proclamations eiiforccMl by fine and iniprisomnent, 211 
Stat. d & 4 Edw.ard VI. c. 10, ]». 2H 

111 ICJfevts f rom the iJistrilnUion. of Abbey Lands, 211 — 213 
Sii[)pression of inonasti;rieH regiadtetl by the people, 2J2 
•The inoidvs the best of landlords, 212 
'reinintry subjected to opjiressive exactions under laymen, 212 
Statutes res]>eciing poor-laws, 212, 213 
7'hc Riot Act, 21.3 

Any attempt to kill a privy coimcillor declared to be a felony, 213 
Origin of lord-lieutenants, 213 
ParHamentary Procccdi/iys, 213 — 215 

Thirty-two coiumissioiiers appointed to compile a book of canon laws, 
213 

'Prials of Lord Seymour, anti Duke of Somerset, 214 
Attainder of the Bisliop of Durbaiii, 214 

Improper interference in the return of members of pariiament, 214 
Letters from llio aldermen and brethren of Grantham to Sir William 
Cecil, 214 

Chreular letters writt<’n by the king to the slicritis, to inlluence a parlia- 
nieuiary election, 215 

This llagrant violation of tlic elective fraiichi.se unnoticed, 215 
The commons a useful machine in the bands of government, 215 

Kb ward the confessor, mtunory of, treated with the greatest respect 
throughout Domesday, 19 

KJECITON of nonconformist clergy, 473, 479 

Dej)osed prelates considered as the lawful bisliops of their respective 
sees, 473 

Authority by wbicli every bisliop or prit?st acts, i.s one which is derived 
l>y sviccossiou from the apostles, 473 
KLKCriONS, PARLIAMENTARY — vide Le<jislatiye Assemblies 

I^LIZALETTI — vide Reformation 
Rriyn of, 2(;2— 31 1 
Preroyaiive of the Croirn, 232, 2C3 

Ivceognitiou that the crown possessed an enlarging and restraining 
power, 20’3 

Cause which induced the commons to flatter the queen witli disgusting 
flatteries, 233 

Ivocognitiou of the title of Elizabeth to the crown, 233 
Pouri of IS tar Chamber, 234 

I’he most dangerous attacks on liberty iire those which surprise or uiuler- 
niine, 234 

h 
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Inditx. ELIZABETH— 

The Star Ciiauiher was supported hy^ fend gratified the lower ranks of 
■ society, 2(14 

Elizabeth einph^yed the court as an iuBtrument of tyranny, 264 
Royal Proclam a lions f 2(»4 — 266, 

A right claimed to caity into t'ffect the spirit of the existing laws, 2G4 
Banishment of Irishmen, and restrictions on private rights of propertv» 

265 

Personal arrest, 265 
Martial law, 2(i5 

Imiiortation of foreign huIlB or boohs, 265 

Martial law deClfered against the Ivoiidon vagabonds, 266 

AdinmhtraiionofJiistic€y2ij(y — 271 

.lustice shoultl he hiipartially administered according to known laws, i>Ci; 
EsscMitial j)rineiplos of evi<lcucc, oitlicr unknown, or totally disregardcil, 

266 

Juries would find Ahcl guilty of the murder of Cain,'* 260 

Case ol" llahington, 267 

Rig] It of peremptory challenge denied, 267 

Trial of Udal, 267 

l!npi’<»per ivstrietioris upon the verdict of tlic jury, 267 
Discreditahle evidence ofiered by tlui law officers of the crown, 267 
Case of Penry, 266 

Ty raimical principles of Lord Kce)>er Pickering, 266 
Jury ]>aiu-l illegally composcMl, 266 
Punishment of jurors, 266 

lmpossil>ili(y of ()l)taiuing justice against the Capricious will of iIk; 
sovereign, 266 

Exempt ions Irom legal pnx'css, 269 
Partial suspcnsimi of tin* Avrit of habeas corj)US, 269 
R.(:monstr;inee of the jmlgcrs against the unconstitutional wnduct of th-. 
executive, 269 

Tilt,* suhject cannot he detained in prison auainst the laws of the reMlm. 
26!) 

Persons detaim d in prison and no eanse assigned, 279 
When <lischarged lawfully in conrt, luivc lieen recommitted in secret 
]>lat?cH, 279 

(hiieers for executing the writs of the superior courts Sent to prison, 27" 
Extortions I ly pursuivants, 2/9 

'riu* juilgi's required (o state when personB should be detained in, 
delivered fVom prison, 279 
I • neonstitutional ileclaration of tlic judges, 2/9 
Punishmeiij by the rack, 271 
Prcuniary / niposition.s^ 271 — 276 
Peininiarv iiahilities of Elizabeth, 271 
-Dilaphlotion of the nyal demesnes, 271 
Kxae.tion of loans, 27 1 
“ f/oun” d<’lined (Note 6), 271 

Purveyanc<’ and pre-emption, Jie\v-vcar*s gilts, wardships, embargoeii, 
and monojiolies, 272 

No ai'tiele. ailowe*! to be imported or exjiorted without license. 27i^ 
Robbery' of the church, 272 

Ibshops luiil incmiihents proliibited from alienating their reveimes, 2711 
Mofle in which lOlizalx^th pillaged the church, 273 
f /lip rcss ) ti f . ;//, 2 7 3 

I'ersous <^*f education appointed to mean ami incompatible offices, 2/3 

Liberty of the /Ve.var, 273, 274 

Hale of books regulated by the go\''0rnmr.‘nt, 273 

Presses t^) be entered at Stationers* Hall, 274 

Licensing tff ))nnt(a*s, 274 

fJc: 'Using of Ix>o!vs, 274 

Stationers* Gompany' empowered to search houses, 274 
Borough institutions modelled lor political objects, 275 
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j’LIZABFaTH— , 

T^ew borou;;iiB summoned to send members of parliVnient, 275 
Municipal and parliiuiieutary francliises enjoyed by the same class of 
iroeineii, 275 

Tlie t# return members of parliament cannot be lost, 276 
Olwiru^es of burgesses avoided, 27b 

Many places ceased to })e boroughs, not keeping up the exercise of their 
(‘xclusivo jurisdiction, 27b 

liiccnse from the king to be discharged from parliamentary attendance, 
27b 

Prt'rogative of the king to create boroughs, 277 
An object of <lesiro to li<!coine a memlK'r of tlje commons, 277 
Ch'cation and restoration of boroughs, 277 
Origin of select bodies” in municipal corporations, 277 
Origin of tlu^ asurpatious and conflietiiig usages in boroiiglis, 2711 
Anxiety of tlie crown to bring the commons iimlcr its command, 278 
Ibirgesses of Wells coimnnnded to elect lit parlinmcntary representa* 
tives, 2/8 

Sir FraiK'is AV'^alsinghnnii to liave tlie nomination of tlie burgesses of 
Oolchesteiv 278 

Ear! ef Lv^'icestor re<ui<\sts the* nomination of the members for Andoyor, 
278 

liin'gess<'s f>f Tleenvlstou elected at tlie re<][ucst of the chief of the lords 
of tlu' borough, 278 

Burgf'sses of ( Carrie kferguB released from selecting one of their repre- 
sentatives, 278 

Illegal ]»rlvileges of non-reshhmts, 278 
(''.lectors and elected re«]uire<l to be resiants, 278 

Mr. Norton urges th<' impolicy of electing only resiants as representa- 
tives, 280 

C</w of Corporalions^ 280 

Aothority of tin' s<‘5<'ct bo«lies to make l»y(v1aws recognised, 280 
Ease of c«)r]>or.itions ought iioi to have been recognised by courts of 
law, 280 

Origin of tlu' illegal powers assumed by the common councils,” 281 
Prr vilrpe of Parl'w turn /, 28 1 — 288 

Illustrations of tlie “ inipves.crijd.ible rights of the commons,” 281 
Mouse of Civunnous apologize for advising a fast without the permission 
of the fjueen, 281 

Ilt‘Stri<^tioiis from iliKeussiiig ecclesiastical causes, 282 
I'ho comiTions iu»t to s]H\'ik every one what he listeth, or what cometh 
inti, liis brain to ut1e!%” 282 

ChistiuM of lire sja^aker to read and (.'Xpound all bills to the House, 282 
t'ontniittal of ineiuhers by the ip’.ecn, 282 

Meuihers reprinianded. for iiiterferuig willi tlic ohicers of the exchequer, 
288 

Prohibition froju readhig a bill for Reformation of the Common 
Prayi?r, 288 

J discussions of the con mions assume an apjicaraucc of liberty, 283 
E'f Tujilaiut of grievances prohibited, 28-i 

Audacious, arr<*gant, and j>resinuptuous members reprimanded, 284 
Vf t i(tvvortlij,coujnutted, for uj.hol<Ving the privileges of the 00101110113,284" 
t'oTuunnis jireveiited from ilisi'Ussiiig ecclesiastical government, 285 
tluestious (»f Wi'iitwortli as to the pr’iviJegew of the House, 285 
I ’t'UiinittaVOr Wentworth, 285 

Petitiou rei juestiug the queen to entail the succession of tlie crown, 285 

Numerous toiunnlmonts of members, 285 

I luporfant J^i ivilrffea acquh'cd hy the Commons^ 280 — 288 

C.K'.e of l'eri*c?rs and Smalley, 288 

^'OumiitnK'Tits for assaults on members, 288 

No snbpaaia for the attendance of a iiK-mber in any court permitted, 286 
Membe rs punished by iniprisomnont, lino, reprimand, and expulsion, 286 
Eoutumacious expressions, 286 
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Index. ELIZABETH— co/i/inwtrd , 

Controverted eIiK*tions oritjiua.lly decided in chancery, or by a jury, 287 
Conimoiw main tain their priviiegf) to judge of the validity of pari la, 
imaitary returns, 287 

Meiuhcr of the Convocation House disqualilied from Ixfmg a member of 
tlie coniniojis, 287 

The House supersede the decision of the chiinecllor, 287 

Right of the commons to originate immey bills, 288 

Notions of Elizabeth, respecting tlu? duty and authority of parlianir ig 

mi . . , 

Prerogative of tho crown, not to be abridged or exaimiied in j)iirlia. 
ment, 288 

EMBEZZLEMENT ))y clerks, or servants, or persons employed in that 
capacity, 1088, ‘l 058, lOGO, 1088, 1082, 1104, 1105 

EMPSON and DUDLEY, executed on a pretended clmrg(^ of higii treahon 
100 

False inquisitions procured by, annulled, IGO 

EQUITY, COURTS OF, 717— 764 

Courts of equity are intended to cxtMiiI the administration of justict- 1*» 
all possible cases, 717 

• Fals<i notions r<tspecting the duties of courts of (jquity, 718 
TIh? ehaii(!eIlor Iiath |)o\v(;r t(» moderate and ttnriper ihe writtt.’U law*, 
Ohiee of a judge of equity was assumed hy the Konian prietor, 7111 
Emancipated sons were supposed to have eciased to be the childr<'n of 
tho father, 720 

I'bc Twelve 'Labb s jvrovidc;*! relief otdy for eases of theft, 7-0 
Tilt; Twelve 'rabies did not assign remedies, (*xcei>t for verv few casei 
of fraud, 721 

Equity j>rovides rtmualies for cases in wliich courts of law are junvi i- 
less, 722 

Assumed origin of tlie power of tht‘ Court of ChantJery, 722 
{Settled authority of the courts of tMjuity, 728 
Process in tlie Court of Chancery, 728 
Execution of de<;rees, 724 

'I’lie Roman prastors deeidetl according to the civil and pru'torian iawx 
724 

Lex (iJornoJia, 725 

'Temporary dunition of the xmetorian Jaws or edicts, 725 
Perpetiium odictuin, 725 

Courts of equity hav«> not superseded tlio cominou law courts, 726 
Restrictions on courts of equity, 726 

.Uirisdielion of the courts of equity has been ('xaetly couHued, 727 
CliaiK*ery rolls, 727 

Innovations not x>ermitted l)y the coinivion or statute law, 7-8 
Judges ill equity an* laniml to adhere lo the system of d<XTees form- rb 
pasvSCMl in their courts, 728 

ApjK-als from dt'crees carried to the House of Lords, 726 
Ceiioral rules not applicable to wvry individu;u ease, 726 
Distiiietion betwt’cii positive law and I'qnity, 780 

J lie courts establisJii.*d for the ordinary administratitlli of justice, liftV' 
been funbarrassed by a rigid adlierence to rules of decision, 780 
/i'arfy History of ihe Courts of Equity^ 780— 787 
Acliiiiiiistration of justice delegated to ministers, 780 
'The crown reserved to itself a final axiptial, 781 
The cdiaucellur, the keeper of the king’s eonscienee, 781 
Origin of providing remedies for grievances not cognizable by statiiti' 

To obtain relief, recourse was bad to a petition to the king, 781 
Duty of judging of the merit of petitions assigned to the chaneellor, 7^** 
Commencement of the chancellor’s sejiarate juridiction, 782 
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KQUITY,* COITTITS OY—continuetl, 

The cliaiH-'cllor otiablcd to proceed in suits secundum mquum et bomnn, 

7:^:1 

Bliitiitablc recognition of the cliaiicellor’s auiliority (30 Edward III. 
c. 0), 

Increased aiitliorit}^ of the eh*'iiicel]or from the reign of Edward III., 

733 

The eomnioiiK, temp, Richard II., complain of the jurisdi<‘tion of chan- 
cery, 734 

The cqjptijpons pray that tlie chancellor may not interfere with the course 
of the coininun law, 734 

Tlio (diancellor acquires authority to award damages, 73o 
A(lvanc<?TiKU)t of tlic t'quital)le jurisdiction during the reign of Richard 

IL, 735 

The writ of suhpccna, an efficacious mode of effecting just ice, 736* 
Commons pray, that restrictions ho placed on the Court of Chancerv, 
736* ‘ 

Remonstrance of the commons in lo Henry VI., respecting tlie writ of 
siihpaiua, 736' 

Tlio chancellor’s pouca-s, in aU his important functions, not determined 
until tlic reign of James I., 737 

'FIk^ chancellor decides on princij)les of uniA'crsal justice, when the 
interference of a court of judicature is requisite to prevent ji. urong, 

. 737 

Courts of equity remove impediments to the fair decision of a (juestion 
ill other courts, 737 

(^ns('s which necur in chancery .art! decided on fixed principles, 733 
Vreferriug a hill in e<juity, 733 

Hills and informations have lu'en always in the English language, 733 
J'^very hill must have for its object r>ne or more <»f tlu^ grouiuls upon 
whi(!h the juj'isdictlon of the court is founded, 733 
Aiisw'cr of the did'endant must he; ii]M>n oath, 733 

An aiisAvei* requirc'd in case of a bill seeking the dt'cree of flu; court on 
The suljject, 733 

A'i’’iien tlu‘ ()bj(‘et of the liill is a discovery, 733 
;\latl(.TS of di'feiice, 743 

Th'ieudaiit baving an ii;t<!rest to support the plaintiff’s case, 743 
Right of piaintitf to eompi 1 an answer, 740 
i’iaintirf not entltl<‘d to relief, 743 

'I’lie ans.wer may be Riinided on matter aptiareiit in the bill, 741 
Form of makiiuc defeiiee 'v aries according to tlie foundation on which it 
is made, 741 

Prinripnl Afa'i'rrs over (rhleh (Uturfs of Eipnly exercise an EcinitnbJe 
JiirisrJiciiony 'J 12 

Arciflenty Mistake^ and Frauds 742 — 733 

(.’oiirts of equity will iiitcrfere with reme<lies, whi<di the ordinary courts 
would liuve given, if tlu'ir ]>owers had been c-qual to the ptirpost^, 742 
(^xirts of efjuitv will not assume a jurisdiction when the powers of tJio 
ordinary courts <;an alford justice, 742 
Acci(hu)t, made a ground to give jurisdiction to the court, 742 
C rants arc, in many cases, presumed or supplied, 743 
Ascertainment of lioundaries, &:c., 743 
Penalties, forfeitures, cSlC,, 743 

Fquily will not interfere in penalties, unless a compensation can he 
giveo, so as to plact^ the party in the same situation, 743 
Where a penalty is inserted merely to secure tlie enjoyment of a col- 
lateral object, 743 

Forfeitures under acts of p.'irliainoni cannot he relieved against, 744 
An inidiK! advantagt? acquired by fraud or acciticnt, 744 
Hill to rcisiraiii proceedings in courts of ordinary jurisdiction, 744 
l.)eed fraudulently obtained without consideration, 744 
Rectiiication of deed according to the intention of the parties, 744 
Relief against instruments which destroy rights, 745 
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EQUITY, COURTS OF-^coniiniied. 

Lapso of time, 745 
Cliaritable 745 

Settlement executed subsequent to uiatriage, 745 

Oeiicr.il principles upon vvliich courts of equity iAterposo to carry 
marriage articles into execution, 745 
IgDoraiu-e of 740 

Mistakes of judgment will not bo relieved agiiinst, 740 
Agreement founded on a inistalvC will be set aside, 740 
Mistalces in wills, 740 

'Where there is a clear mistake, recourse must bo bad to tlie general 
scope of tbe will, 740 
Dejliied., 747 

Species of fraud (aiuuierated by Lord Jlardwieke, 747 

In cases of fraud, tlio remedy does nut die witli the person, 747 

Every <lelay arising from fraiul adds to its injusti<;e, 740 

Cases of fraiKl in wiiicb the court will not interfere, 740 

Cases of fraud not ptMial, 740 

Trincipal rules upon the subject of fraud, 740 

Jjctters patent vacated for fraud, 740 

Voluntary convex ances fri-fjnentiy deelarcd to be fraudulent, 740 
When a voluntary agreement cannot be invalidated, 741) 

Tru&tces not [)crinitted to become purchasers, 74 {> 

Transactions b(‘txv(;eii Attorney ami Cltent, xvlnni iinpj*aebable, 74fl». 

A oUent may make a voluntary gilt to bis attorney, 740 
An attonu'v may jxurcbaae of Ins client, 74J> 

Expectant Heirs^ 740 

Inadequacy of cousidcu*ation, ground for setting aside the contract, 7a0 

Guardian and Ward^ transactions between, xvatclied with jealousy, 'iiAi 

When the ward can make a grant to bis guardian, 750 

Hnslxand releasing the guardians of Ids xvife, 751 

Voluntary grant of an aimiiity by a ward, 751 

Injfinciwns grantc'd to prevent fraud and injustice, 751 

Aceonni, 751 

Same species of relief is given at law in an action of account, ns under s 
bill in equity, 751 • 

Cases in which equity xx’ill not interfere, 752 

Period from winch the rents and profits are gh'cn to a party demaudins 
ail account, 752 
Infants, 752 
C orporat i ona , 7 52 
Bills for tithes, 752 
Referenco to an arbitration, 752 
An accountant defendant, 752 
A stated account need not be signed, 753 
Foreign merchants’ accounts, 753 
A stated account eiiimot be uiirax’^clh'd, 753 
Specijic Eerfortnancti of A yreewents^ “Jbii — 750 

Effect of a iiune contract lor the purchase <d land is, in many rtspccis, 
x^ery different at law fnnn what it is in equity, 753 
An agreement to be specifically performtil must be according to the 
forms preseribed by law, 754 
Part perfori nance of an agreement, 754 
Wliat is considered a part performance of an agreement/ 754 
Agrecunexits respecting personal chattels rarely enforced, 754, 755 
Forfeiture by a breach of covenant in a lease/ 755 
Transfer of stock, 755 
Purc*baa€^ of a debt, 755 
Partners, 755 

He that hath committed iniquity shall not have equity, 75tJ 

Trusts, 756—757 

Principles under which courts of equity have assumed a jurisdiction in 
cases of trust, 756 
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equity,* courts of — continued^ 

Express aiul implied trusts^ 7«">7 

Cestui cpie trust eiititied to the aid of a court of equity, 7''^7 
A trust is, a ri^iit in tile costui quo trust to roctnve the profits, 7^7 
Coustructi^i of words by which trusts are liiuitod, 7f*7 
Express trusts cn^ated by deed, 7'*7 
infants, 7^7? 7ud 

KtMnoval oi' a child from its parents, 

court retains its jurisdiction over the property of tx ward of court 
alter twenty-one, 7od 

Punishment for marryiin* a ward of court, 7^d5 
Si(ftukiUe Jyris( fiction, 7*jd> 7h*d 

Commission of Revie ir, (Stat, 25 Henry VIII, c. ID,) 7d[i 
Jianlcruptey, 7 
L unaiics, 7 oD — 7ti2 

Persons and estates of lunatics confided to the chancellor, 7«^D 

A)q)ointment of committee, 759 

Idiots and lunatics sue hy their commitbjcs, 759 

liules of law and o(piity are tlui same as to what amounts to insanity, 
759, 7fi0 

IMotiyes by w'bicli the court is iiitlucuced in tbe issuing of a commission 
of lunacy, 7^0 

Persons generally appointed the coinmittcM.' of a lunatic, 7fi0 
Committee of a Iuiiati<J <‘on.sidcred merely' as a bailiff to tlie estate, 7Q0 
Allowance to lunatics, 7 HO 

Allowance d<‘creed to junior memVjers of a lunatic’s family', 7h9> 7fil 
AlloW'aiice made out of’ a lunatic’s estate in consideration of tlu^ marriage 
of one of his daughters, 7dl 
Assistance given to collutei’al i*clations, 7fil 
x\o reimineration allowed to the coiiiinittee of a lunatic, 7fil 
Comfort and In'iiefit of the lunaiiit the gnxit olijeet of the court, 701- 
Marriage of a luniitie (15 <T<‘orge H. c* 30), 701, 7h- 
Every act of a lunatic, subsequent to the period at Avhiidi he is proved to 
he a lunatic, is void, 702 
Acts done during a lucid inh'rval are valid, 71>i2 

Party desirous gf eiilbrcing a contract, must show it w-as executed 
during a lucid interval, 702 
Charities (Stat. 43 J<hizaheth, c. 4), 702, 703 
Breaches of trust (52 Cieorge 111. c. lOl), 703 
Habeas Corpus Jet, 703 

Writ of ViaVx'as ctu jms demandable of right from the chancellor, 703 
Friendly Society Act (3 George IV. e. 54; 1 William IV. c. 00), 703 
Justices of the Peace ^ 70d 

,lustici\s displaced at tlu' discretion of the chancellor, 704 
.lustiees can only he punished in the Court of King’s Bench, 704 
Pricale Acts, 704 

ERUDITION OF A CIIRTSTTAN MAN, reformed doctrines contained in, 
by authority' of Henry VI 1 1., 20(> 

Principles advocated in, 2td» 
escape of prisoners out of custody, 1004, 1071, 1000 

ESCMKA'rs, fraiuls fiom the feudal doctrine of, under Henry VII., 153— 
1 54 

Laws altered for the accumulation of treasure, 153 
Feudal rights instrumental to oppression, 153, 154 
Aljolitiou of, 421 

ET cetera oath imposed on the clergy, 390 

Iso person who had conscientiously entered into the ministry could 
object to it, 390 

ETH ELBERT, duration of the reign of, 7 

Author of the first written Saxon laws, 7 
Taxation conmienced in the time of, 12 
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IftnEX. EXCHANOE, BILL OF, forging nml uttering, 10f>8 
1) 11 luAvfnl possession uf for 1055, lOOij 

EXCHEQUER — vUh De Lolme — Introdtjction — Frocess (Civil) 

Court of, 20, 6*57 V 

C'rcatiou of the original judges, 28 
Assembled in the palace, 28 

Mode in >vlucl) tlieir jurisdiction was increased, 29 
Uncertninty as to the time and authority by wliich a court sat in the 
palace, distinct from the excliccpicr, 29 

EXCHEQUER BILL, forgery of; 1045 

EXCISE on licjuor, first im])Osiiion of, in England, 422 
C ranted in litui of military tenures, 420 — 422 
Prerogative of the crown in consequence reduced, 421, 422 

EXCISE OIM'K/ERS, incnpacitios of, from t^xcrcising the paiiianieiitan 
elective franchise, 540, 547 

.DIsqnaiiHeations from being members of jiarliament, 022 — 025 

E X C/ IjU SION — \H(ie L eg rsc ati ve A ssKMiiLii^s 
Of tlie dnhe of York proposed, 414, 445 

IMueenien and pensioners excluded from parliament, 470, 477, 021, 020 
EXECU'j'I VE- vide Prerogative 

EXPUESTON from parliament no ground of ineligibility, after the tbeiKpa*’-, 
liainent, 029 

FACT(,)R, or agent, pleflging for bis own use the goods of Ids principal 
intrusted to liiin for sak', 1089, 1084 

FAIRS, I'OT.IjS Ob', .-.s r<‘al property, give a vote for a county, 543 
FALSE CIIARGES-^riJc AeersATiox 

FALSE PREI'ENfdPiS-rh/e Forgery 

Obtaining mom y under, 1052, 1057, 1059, 1000, 1085 

P’ATHEU — ride IdQurrv (CorRis or) 

FELONY, eoiiriction of, renders party ineligible from parliaineut, and from 
e.\(‘reising life elective franchise, 547, <>28 
(Jomjfouiiding of, 1049 

FENCP'S, cutting, breaking, or throwing down, 1075, 1077 
V FIHIRERS, GEORGE, his illegal arrest, l(i8, 109 

Ih'claration by tlie king tliat all acts and ]'.r«'copses coming out of inferior 
courts mu.- t cease, and give place to tluf Court of ParJiaincnt, 109 

FlHIl'lAL SY8'1'P3I — vide Intuoimjcj ion — Norman I\ra-~ Saxon Era 
Perverted under Henry A^IL, 153, 154 
Al)olilion of, 421 

Introduced into France through a long series of events and vears, 490, 
499 

Is intro<ln(*ed suddenly and at once in Pnighind by the Conquest, 499 
(kiuscipjences of this djliV'renee, 499 — 505 

1*' 1 C 7’ ] f ) N S ( ) F LA W — vide P rocess ( Cn’iL ) 
in civil process, removed, 081 — 717 

FINCH, CHI PH'’ dUSTTCId, adviser of ship-money, 385 — 388 
Defends the absolute power of the crown, 387 * 

FINES, STATUTE OF, object of, 150 

FISH, tnhiiig or destroying, in any water situat€> in land adjoining or belonging 
to a dwei ling-house or elsewhere, 1075, 1089, 1101, 1124 

F’IXTURP’.S, stealing or wdlfully destroying, 1078 

FORCIBLE ENTRY into a freehold or leasehold, or upon Iau<ls pr tene- 
ments at common law, 1103, 1104 
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rORKST'* LAWS, clinrtor of Henry III., 08 

Kiilorceinent and oppression of, under Charles I., 889 
Extcuit of forests, tixcd ]»y staluto, 894 

PORUKRY — rhle Criiminal Law 

Bank notes, wills, and bills, 1041, 1047, 1052 

Entries of stock, 104fJ 

Coin, 1050, 1051, 1000, 1114, 1110, 1121 

Transfer of stock, power of attorney, 1041, 1042, 1045, 1040, 1009 
Mediterranean passes, 1040 

By bank clerks, of warrants for more than is dm*, 100*9, 1070, 1105 
Boruls and deeds, 1045, 1040, 10(»9 
O'rtifieates of (juarantine, 1048 

l'’orging a warrant, order, or re«|tie&t, for the deliverv of property, 1042, 
1040,1047 

Of ri'cords, revciiuie, puljlie. ofiiees, emnjjanies, officers in the army or 
navy, 1088, 1040—1047, 1055, 1057, 1058, 1000, 1005, 1000, 10/0 
— 1072, 1081, 1085, 1088, 1098, 1104, 1107—1109 
rossession of instruments for, 1051, 10/9 

ITANCn'l, fiMidal fnovermnont in, was established very slowly, 501 
Crown at first ele(!tive3 501 

Authority of the kiiiii: of, oriL^inally very inconsi<lerabl<.', 501, 502 
Barons M'ere iu a "real )ne;vsnre Tnde}»eudent of the crown, 502 
Circmnslaneijs prejiidicial to the lil)(,‘rty of the p<*opl(‘, 508 
Kinjolom of, was IVn'vned bv an .n«i;'4r<‘L;ation of dinv-rent sovert‘i;intios 
508, 501, 507 

lteTnavi\fi!.>le treaty by which the war for tin* puh]i<* j»rK)d was terini- 
naterl, 509, 510 

Ceneral estates, how constituted, 512 

'I'hird estare, or eonnviuns, never possessed any weight, 512 
Acts of parlianK'iit are anal<)<(ons to e;lits en resist res, 587 
Expedient for dismissing: the parliament of Paris, 950 
Jealousy of the crown against that assemhly, 949, 950 
Comparison between the French ami Eii;j:lish constitutions, in regard to 
tli<‘ right (‘f taxation, 101/ 

Languagi^ of, introduced into tlie English laws hy William T., 587 
Is still us<'d hy the king in declaring his intention (o parliament, 587 

Flv ANCIITSE — vide Lkoislative AssKAnn.iKs— IMiTNiriT’Ai, Institi'J'ions 

F Iv A U J ) — V ide C n e a ti x< i 

I. ' R I'i K V O M — vide M i * \i< i v.\ r. T nntitijtio.n s 

freeholds not of inheritance under XIO j)er annmn, 548 

Do not give votes in counties, except in certain sptci(i<-d cases, 548, 544 
Different occupation nM|iured in counties from wliat is retjuired in cities 
and ]>orouglis, 548 — 510 

In towns, if ocenpierd by owner, giv'o no vote for the eoiiiity, .544 

If oce«ij)ied by any one else, 548, 544 

Possession for six montljs necessary, 544 

In cities and towns being eoimties, 544, .545 

In cities and boroughs not being counties, 514 — 54(> 

1 R-EFjMEN — vide Br^anEssKS Axn Citizens — Lkuiseative Assemblies — 
M I'Nicir AL Institutions 

Wiieii qualified for the exercise of the elective fraiit'hise, 544 — 548 
Iv(\sideiice of, 544 
Admission of, 545 

foMVIE taking, ill the night time, or entering land armed for that purpose, 
1074, J07f>, 1084, 1089 
Wliat is deemed night, 1087 

wdnning money by, punishment for, 1122 


Indeic, 



CVl 


INPEX. 


Index. GEMOTE — 'uide XoKMAN Era — Saxon Era 

GENEALOGICAL TABLES. 

I. S.ixon and Danish Kings. 

II. N ornian Kings of Kngiand. 

Ilf. U’lie Ifoiisc of Piantageiiet. 

IV. Tile Line of Lancaster. 

V^. The IJno of York. 

VI. 'riio House of Tudor, 

V I L, VI J I. The Houses of Stuart and Brunswick. 

GENEVA, republic of, (in notes), «2K, 814, 880, 09:1, 997 
GEOllGE I. desirous of limiting the innnbiTS of tlic peers, 1010 

G ERM AN Y, I'y wliat cause the growth of the po\vt;r of the crown was checlsLcl 
there, 5L>, 518 

GIBRALTAR AND MINORCA, oflices at, create a disqualification from 
parliament, 825 

GILDABLE, FRANCHISES AND, coutradistlnguislied from each other, 
(Note 12), 88 

GOVEUNORS OF COLONIES, SETTLEMENTS, AND PLANTA- 
TiONS, when ineligible from being inembers of parliaineut, 821 — 8*7 

GRACCHI, forsidven by tbe jieople, 851 

GRAND .rURY — vide TrIvVI. nv .Turv — Jostick ((Luminal) '• 

GREECE, corninonwealtlis of, revolutions in tbein only favourable to the piir- 
ticular intc?r(‘.sts of leaders und <leinagogues, 889, 890 
Cicsiir re})rouches tbe Grecian institutions with cruelty, 929 

GREENWICH HOSIMTAI., Sv'crctary of, disvimdifted from parliatnent, 02?) 

GROOM OF BED-CHAMBER, ineligible from l)eing a member of parlia* 
ineiit, 828 

HABEAS CORPrS, origin of tlio name of tbe writ of, 801 

Oppression of an obscure individual gave rise to tlie writ of, 918, 997 
,Iudg<'S aSHiuned discretionary power iri granting the writ of, 454 
Tbe jmlgos bound to receive bail in all baila)>le oll’ences, 454 
Prorlnction of jn'isoners by ti'c gaohn*, 451 
Refusal of the ^vfln•aut oi‘ commitment by the gaoler, 454 
Jndictinojjt of the jirisoiier, 454 

" Practice of sending }>t'rsons out of the country before trial, abolished, 45a 

Stat. 5fJ Ceorge III. c. lOO, extended the authority of the judges under 
Stat. :H Charles II. e. 2, j). 455 
Tin; arbitrary discretion of any man, is tbe law of tynints, 455 

HAMPDEN, JOHN, levy on, for sbip-inonov, 885 — 888 
Trial of, 888, :i87 

Extra-judicial oi>i)iion of tbe jinlges, on the absolute nature of the pre- 
rogative, .885, 888 

Reasons of statt', su})portfMl as elements of law l>y the judicial bencli, 387 

HAMPTON COIJRI', conference with the Puritans at, :i82, 363 

HANOVER, settlement of the crown on the House of, 478 
Limitiitious on the prerogative, 472 — 478 

HENRY I., reign of, 40-42 

Coiviinnatiou and restoration of the Saxon law's by, 40, 41 
Borough eliarters mark the distinction between villains and freeinca, 
burgesses, and foreigners, 4 1 
Feuilai tenures ])artly abolislied, 41 
Law of primogeniture, 41 
Ecclesiastical regulations, 41 
Assemblage of councils, 41 

No records to establish what were their positive rights^ 41 
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Legislative powers of the coimoils, 42 
Component niembers of tlie councils, 42 

HLNKY TI., i^Sgn of, 44—48 

ConstUutions of Clurendotiy 44 — 4G 

Improvement in the general administration of the government, 44 
Evil consequences from the separation of the clergy from the laity, 44 
Suits respecting the advowsoii and presentation ol'*churche« to be deter- 
mined in the civil courts, 45 
Criminal process against clerks, 45 
Appeals in sj>iritaai causes, 45 

Excommtinleutiuii of inhabiLants in demesne, forbidden under certain 
restrictions, 45 

'IMie prelates to be regarderl as barons of the realm, 45 
Kev(‘nues of vacant sees to belong to the crown, 46 
Bishop-elect to do homago to the kiiig, 4(> 

'riie kiiig was to enforce the obedience of his subjects to the spiritual 
courts, 4(» 

rrelales were to assist the king in compelling his subjects to perform 
tbeir allogiance, 47 

Clergy forbidden to take cognizance in civil contracts, 48 
Aflfoinhstrafiou of Jaslice, 46 — 48 
Appointmeiit of justict's in ly re, 4C 
( kirniption of the jiidieiaJ liencli, 48, 47 
Instructions to tlie judges, 47 

Institution of the grand assize, instead of trial by battel, 47 
Introduction of escuage, which was the origin of subsidies and the land- 
tax, 47 

HENKY HI., r<Mgn of, 85— MI 

(*enc7'al Ofjseri'afions^ 85 — 87 
Distracted state of the country, 85 

\V'eaUin.!ss and misconduct of, involved him in great difficulties, 65, 88 

Publication of legislative acts, 66 

Absoluti' nature of the* myal prerogative, 88 

Councils” always i xisted from the accession of William I., 88 
No records to prove that the meinhffrs of the “ councils ” attended in a 
ropri'Sentative capacity, or from any ahsoluto right, 66 
Pecuniary necessities of, placetl him in a dillbrcut situation from that of 
his iu\.'decessors, 66 

I.oss of Normandy made the crown dtqicinlaiit on England, 88, 87 
7’/ic Great Charier, 87 — 81) 

Pirst, Charter of Henry III. omits important provisions contained in the 
Charter of dolin, 87, 88 

Second Charter of Henry III., with an additional Gliartcrof Forests, 88 
Thinl Charter of Henry 111., 88 

Grant of a fifteenth, hut the charter does not express the inannor by 
which the enacting jiarties gave their consent, 88, 68 
Le(/hlative AancTuhlies', <J1) — 78 

First actual appc?arance, l»y elected representatives, of botlies of men, 61) 
Election of knights to transact the county business wa^i of ancient origin, 
()l) 

ShcriHs, in 17 John, enjoined to elect twedve knights from tlieir 
respeetiv(‘ counties, to incpiire into bad enstoms, 78 
I n 1220 two knights chosen in the county court to collect the subsidy, 70 
Component members of the parliament of 1248, i>. 70 
“ Portuum maris hahitatores,” 70, 71 

Citizens and burgesses not requisite to compose a parliament, 71 
Barons and knights summoned to grant au aid, but no mention of 
citizens or burgesses, 71 
Unpopularity of Henry III., 7*, 72 
Barons demand a redress of grievances, 72 
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Assembly of “ Proeoivs ct fidoles 7*- 

Appointmout of “ twenty-four” to redress grievances, 7^ 

“ Fideles,” persons of tin? first rank, 7^ 

Regular constitution of ^Mords spiritual and temporal Aot in existence,” 
72 

Provisions of Oxford, 73 

Com])Ouent inonibers of tlic parliairu'nt of Oxford, 73 
Faction assumes the seinhlanco of virtue and public spirit, 73 
Grievances redressed by the twenty-ibur, 73, 7"1 
Tyrann 3 ""of the barons, 7d 

Subjects sworn to obey all ordinances known or unknown, 71 
Delegation by piiriianient of all tlieir powers, 74 
Distinction between a sj>irit of liherty and faction, 74 
Hypocrisy of republican leaders, 7o 
Barons assuim* the ro\aI and legislative functions, 

Henry III. aj»peals to tlie nation against the uneoristitutiona] restraintsi 
to whicli he liad been Huhjected, /o 
Siinunons of three knights from each county, 7o 
Henry HI. disclaims the provisions of Oxford, 7’> 

Award of Lewis, Jfj 
Mise of L<“wes, yc 

Summons of roiir knights from certaiji eonnties, 7^ 

Parliament of 4J> Henry HI., 7(K77 
Number of lay lords and ee(r)e.siastics, 77 
Kniglits, citizens, and burgesses, that attencled, unknown, 77 
Writs to tlic cinque ports do jiot allude: to tlie representatives of bur- 
gesses, 77 

Henry HI. assumes ari>itrarv jM)wer, 77 
Loiiislative assenildy at \\’ iiiclu ster, 77? 7h 
Dictum de Kenil worth, 78 
Statute of lVIn.rle}>erg<r, 73 

(hnnyMUieiit meiulicrs of the a.ssemidy at Marlborough, 73 
Designation of tl lose persons by whom all b*gislative measures liavo been 
enacted, 73, 73 

State of the country in 43 Ib-nrv IT 1., and :jje improbability of a n pre- 
s<'ntative asseinbly being subseipiently eojiveried, 73, 73 
Adininhlration of Justta\ 73 — 31 
Improvoinents in the eoninion law, 73, 30 

Jiirispj-mlence of the country ]>rott eted individual interests, CO 
The great division of society eontinued, as during the Saxon and Nor- 
iiiaii eras, betwt;en ‘‘ freemen” mid slaves, CO 
Question of bastardy, CO 

Spiritual <‘Ourts object to tlu' pr.aetice of eominon-law courts, CO 
Itinerant jnstiees sent tbrongh tiie kingdom, not to execute justice but 
to collect fim.’S, CO, Cl 

Open traHie of injustie<* in i^very department of the states, Cl 

HENRY IV., reign of, 123—137 

Titlo of I h unj 1 V. to the t-rotca, 123 — 131 

bidward HI. invested with the royal power, as apparent heir to 
father, 123 

Title of Henry IV., being di'rived from parliament, raised the character 
of that assembly, 123, 130 
The effects oF faction, 130 

Henry IV. aiqiported bis title by military authority, 130 
Richard II. adjudged to perpetual imprisonment, but to wbieb ))roceed- 
ing the commons were not parties, 130 
Disclaimer by tbo commoii.s of judicial power, 131 

The commons, in the convention of the estate.s, concurred in the ju<lg' 
ment of deposition against Ricliarcl, 131 
Constitutional rights of the lords and commons dcfmedj 131— -137 
Assumption of authority by (he coniipops, 13H 
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No judj^o can plead the ordersi of the kiiif; for an illegal act, 131 
Tlie.;rf^(Uty of a good muiistor is to dissuade his master from all illegal 
measures, 131 

III 2 rie4iry IV. the commons refuse supplies until their petitions 
wore answered, 131 

No j)rocedonts for arbitrary taxation of exports or imports occur from 
the accession of Richard II. to the reign of Mary, 132 
111 5 Henry I V. oifieors wore reiiiov^ed from the royal household, at the 
ro<iuest of the commons, 132 

In (> Henry IV. treasurers wore appoiuted to receive supplies, 132 
In 3 Henry IV, the commons proposed articles rcgiilatiiig the govern- 
ment and household, 132 
Inviolability of church property iiiaintaLiicd, 132 

Til 7 ^ d Henry IV. the commons treated as “ proc lira tores et attor- 
nati,^’ 133 

Election of U nights of the shire, Stat. 7 Henry IV. e. 13, p. 133 
Ihinislmicnt of sheritls for making a false return, Slat. 11 Henry IV. 
" c. 1, p, 134 

The object of Stat. 7 Henry IV. c. 15, & 11 Henry c, 1, p. 134 
Pecjrs assumeil the cliaraeter of one of the estates of the realm on the 
deposition of Richard II., ji. 134 

Members of parliament treated as the representatives of all tlie cotii- 
mons of the realm, 134 

The three estates of parliaincnt are, king, lords, and commons, 134, 135 
iStat. 7 Henry I V, c. 15, first defined the electors of members of p.'irlia- 
nuMit, ,13.5 

Rigiits and privileges of the two Hoiisi*s of Parliament, 13.5 
The lords spiritual and temporal advis(^ tlie king, as to the amount of 
public aids, 135 

C<)mnioiis claim the rigid to originate taxation, 133 

Heelaration of tla* king, defining the rights of the crown and houses of 
parliament, 133 

Lords to coiumiine amongst themselves in parliament, 133 
Commons to eomtnuue tog(?thor, 133 

The king and tin* two houses of parliament, placed in that situation in 
which they now stand, 137 

House of Ooniuions recognised as the representative of the third 
estate, 137 

(General Legislative Enactments^ 137 
Stat. 1 Henry I V. cc. 1, 10, 14, 21, p. 137 

HENRY V., reign of, 133, 130 

Iversons to be chosen^ and choosers of Kniffhts and Biir</esses to serve in 
Parliament^ 133, 130 

During the government of Henry V., the spirit of liberty had no occa- 
sion of exerting itself, 133 

Doctrine of resiancy ajiplied to pariiamentary electors and their re- 
I )reseutati ves, 1 33 

Elections of represeiitives for boroughs were not at the county courts, 130 
Reason that the return of menihiTs was made to tlie sheriri’ in tlie 
county court explained, 133 

Illegal Tams not levied by the House of Lancaster, 130 
Doubtful title of the Lancastrian princes thus became of advantage to 
the constitution, 130 

henry VI., Kugn of, 130— 150 
Natio7ial Disorders, 130, 140 

Spirit of faction, was productive of disorder in every part of the govern- 
ment, 130, 140 

Recognition of important constitutioiiiil principles, and the enactment 
of several salutary measures, 140 
Power of the King to appoint a Regenty 140, 141 
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The kill" ctm appoint a regent, but cannot provide for the government 
of his siiceosBor, 140 

Incapacity of the reigning monarch provided for by the House of Peers, 

141 

Exercised upon tlie accession of Henry HI., Edward I., Edward III., 
Richard II., and Henry VI., 141 

House of Lords, have exclusive jurisdiction in disputed (luestions, upon 
the succession to the crown, 141 
Hising Importance of the Commom, 141 — 140 

Citizens and burgesses, considered in a different character from that iji 
which they had heretofore been held, 141 
Dantjorous coiisoqueiiees from the interference of the crown in electlojis, 

141 

Principle under which electors are required to possess a properly quali- 
ficiitioii, 142 

Constitution of suffrages has been framed, in England, tipon a wiser 
principle, than cither of the methods of voting among the Romans, 

142 

Regulations for the choosers of knights of the shire (Stat. 8 Henry VI. 
c. 7), 142, 14:i 

Representatives of counties, to be d\velliug and resiaiit within the 
same, 143 

Knights to he cliosen by those wlio have free iond or tenement of 4(h:. 
per annum, aV>ove all charges, 143 

Choosers of knights to be dwellinif and resiant in the counties (Stat. 10 
ILoiry VI. c. 2), 143 

Stat. 8 ifeiiry VI. c. 7, and 10 Henry VL c. 2, were an infriugemein 
on the constitution, 143 
General class of voters defined, 14.3 

Principles of the Saxon and common lavs' unimpaired, 144 
Distineiion Ixrtweon villainage and freedom recognised, 144 
Decrease in the numhers of memV»(‘rs of pariiaiuent, in the reigns of 
Edward 111. and his three successors, 144 
T'he causes to wliicli it may be ascribed, 144 
Parliamentary franchise regarded as .an oiX'rouH burden, 144 
Burgesses having refused to .atteial ilieir parliamentary duties, enlbiOv d 
tlif^ sheriff' to take sur<*iies for their app<‘nr.‘vnce, 144 
Negligence of tlie sherills, in the exeenii«.ii of their duties, Llo 
Slieriffs liad no discretionary j>ovver to select thosc^ boroughs which 
should n>luni repn'sentatives, 145 

SJieriff' in the Ijabit of omitting boroughs wliieh had been recentlv rep re- 
sented, 145 

Poverty was takoii as an excuse for not returning parliamentary repre- 
sentniives, 145 

Sheriff's seldom ]»unishod for their corruption, 145, 148 

Only six instances under the Plantagenets where sheritVs were punishofl, 

148 

Short duration of p.arliamonts, operated as a protection to the slxu'iff, 14fi 
Sheriff', or Ivuights, r:in traverse the validity «>f the inquests bc'fore iht 
justices, and he heard in Ha ir own defence (Stat. 8 Henry VI. e. 4), 146' 
Sheriff's re(p)ired to iloliv<‘r, \vitho\it fraud, a sufficient precept to every 
mayor and bailitf, to make their due tdectioiis aud r<. turns (Stnl. 
Henry VI, C. 14), 148 

ill the J!lnglish constitution, the .‘^afetv of llic whole dejiends on the 
balance of the parts, .and the balance of the p/irls on their mutual 
indepeiuh'iicy on each otlu'r, 147 

Powers distinct and indepejukud. have been joined federal unions, 147 
A king of Great Britain, is tlnit supreme magistrate who has a negative 
volee in the legislature, 147 
Supreme iurisdietjon resides in the lords, 147 
Tin* eoininovis arc the grand inquest of the nation, 147 
Privileges attributed to the king, to the lords, and to ib^ commons, 
which constitute a limited monarchy, 147 
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lilfigal usurpation of powor by one part of the government, in what 
manner n=!prc*Hse<l, I4h 

National prosperity consists in preserving the balance of the consti- 
tution, '*411 

Proceedings of each part of the government controlled by the other, 148 
Division of poAver amongst all the parts of our government, is necessary 
to its preiserve.tion, 148 

Resolutions of each part of the legislature are independent of tlio other 
parts, 148 

Illiistrated by supposing a ]n‘ii)ce who claiins and exercises a right of 
levying ruoiioy without consent of parliaiiicnt, 149 
Boron f/h Jnstifniions, 149, 150 

Municipal eliavicrs, from 18 Ifcnry VJ., drawn witii a degree of parti- 
cularity which had not previousiy existed, 149 
Name of cerp<)rati()u " iirst ado]>ted, 149 

Borough institutions uuelianged, and the inhabitant householders of 
every' <;ity and borough, exercised the parliamentary' and municipal 
francliises, 149 

Mimieipal rc'coi'ds essentially' altered, and (‘rased suhsecpient to this 
perioil, 149 

Paston i<'tters evince the anxiety of all pai'tios relative to the parlia- 
nuMitary elections, and tin,* early interfereiiee of the peers of the 
real in, 159 

HENRY VIE, reign of, 151 -—158 

0/>/Ve/.S' ./hr wfih-h Henry VU, raised to the Cro^.rn^ 151, 152 
Raised to the throne to restore |»ublic traiujuillity, and to establish a 
legal govcrtmu'ut (»n the rniiis of tyranny, 151 
Creation of the < 'Onrt of Star Chamiier (Stat. Henry VI E c» 1), 151 
liicreasKxi ]>ow('rs <4' tic* estates of jjarlinnuiit evinced by their vesting 
tlje crown in, 151, 152 

Olij(?ct. of the king and eximiwoiis to injpoA erish the nobility, 152 
Extensive revenues of the crown, rendered the king independent of 
])arliainout, 152 

Number of ttanpor/d p('ers averaged, in this reign, about forty, 152 

(Spiritual l(»rds iiad the majority in the House of Lords, 152 

l^stal»iish<'d, by degrees, n powcu* almost absolute, 152 

Peeuniary Impositions^ 158, 154 

Syst(;m oi’ benevoiene.es ami eontrilmlioiis, 158 

“ Benevoleiu'es (It'fimhj (Note 1), E58 

Every iniquitous sclieme pursuc<l for the aeenmnlatiiui of treasure, 158 
Feudal rights Instrumental to oppression, 158, 154 

Administratimi of jusliee furuislied ])ret<*nees for the (‘xaeiion of monoA , 
154 

Extortions of the croAvn toh rat<Ml, Ivecaiisv^ they imjvoverished tlu^ 
noldiity, 154 

Beyula lions of J^o/icc and Commercej 1 54— 158 

Possession of the throne giA es a sutiiciont title to the subiect’s allegiance 
(Stat. H Henry VI E c. 1), 154 

Distiiicti(m betAViK'ii govi'riinieiits “ de jure” and “ de facto,*’ destroyajd, 
res]K‘eting the civil duty of allegiance, 154, 155 
.lurisdictioii of the Star Cliamber, and its. component meuiliers, 155 
licneiit of clergy, rein < ah.* lied hy the legislature, 155 
All lav oUenders, answerable t«) the denuiiids of justice (Stat, 4 Hr nrv 
Vii. (X 18; 7 Homy VIE c. 1.; 12 Henry VIE c. 7), 155, 15C 
Statute of fines (4 Heury VIE c. 24), 158 . 

A fine levied Avitli proclamations in a court of justice, became, after five 
ye.’irs, a )jar to all claims on the land, 15G 
Beneficial emu tinents I’especting a widow’s dower, 156 
Clem ral statutaVile reguiations, 156, 157 
Ena, ctnu aits against usury, 157 

Regulations relative to actions upon the case (Stat. 19 Henry VII. c. 
9), 157 


Ikdis^;. 
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Exportation of bullion and horses forbidden, 157 

Prices aHixed to woollen cloth, and other articles of merchandize, 157 

Wages of labtairers regulated, 157 

Enactments respeerting apprenticeship, 157, 1511 ♦ , 

Husbandry is never more encouraged than by the increase of niaim- 
fiictures, I5i» 

All methods of 8«pi>orting papulousuess, except by the interest of the 
proprietors, aa’e violent ainl iiicftectual, 158 
Tho laws of this reign luid no further aim than to remove some imirie- 
diate inischief, or to |>romote some jjarticular end, 158 
pile xioliey of, was to repress the nobility, and exalt tlie kingly preroga- 
tive, 158 

HENRY VIII. - Rkformation 
R eign of, 15JI 20? 

Conciliatory Afeasiires of the Croton^ 158, ICO 

Early dissipated those treasures which liad beem amassed by Heury 
VIJ., 158 

Foihal in attemjits at arl>itrary taxatir>rj, 158 
(h'luses of the absolute power of tho orow]i, 158 

Correction of those abuses which liad prevailed, in finding the king’s 
title to hinds l)y escheat, 158 

Repeal of Stat. IJ Heury VII. c. 8, permitting justices to determine 
ufl’ences, M-ithout the intervention of a jury, 158, ICO 
Amelioration of penal statutes, ICO 

False iiujiiisitlons procured by Kmpson and Dudley declared null and 
invalid, ICO 

Traverses allowed, and the thiui of tendering- tliem enlargial, ICO 
Improper punishment of Kini)son and Dudley, ICO 
A sjiirit of lila'rty can never approve of that process, {'ven against the 
worst and most guilty of men, as may be aj)])Ued to destroy the best 
and most jnuocent, ICO 
Pec un i ary I rn poai iions, I CO — 1 C8 

Ro^al revenues iiiad<‘quate to tlu' ebarges of government, ICO 
A general survey ordered in 1522, p. ICO 
Privy seals issued, deinaiiding loans of moiic}, ICO, ICl 
Commons regardless of nathmal rights in the case of improper taxation, 
ICl 

Iiitractahle spirit of tho ooinmons in pecuniary aflairs, ICl 
Arbitrary taxation resisted in 1525, p. ICl 
Tho ^oyorninvnt have recourse to lame volenees, ICl 
Dishonourable character of the king, and servilitv of parliament, ICl, 
1C2 

The king released from his d<-hts by jiarliainent, 1C2 
Instructions t<j levy the benevolence of 154C, pp, IC2, 1C8 
'riiose who refused to eoutril>ut<' to the benevolence, were to appear 
before the privy council, 1C8 

llhistratiou of the puuislmmnt of those wlio refused obedience to tho 
royal maiulates, 1C8 

'fyrannicnl Character of the Kiny^ 1(18— ICC 

Many perished by seijii nc(‘s for the infringement of statutes wliich, frojii 
tlicir violence, and the pasHiveness of the parlianieiits that had enacted 
them, wore ratlierdike arbitrary invasions of the law than alterations 
of it, 1C8 

High treason to den v the ecclesiastical supremacy of the crown, 1C8, 
1C4 

Victims sacriliced either to tho revenge, caprice, rapacity or lust of, 161 
Caprices of the king blindly submitted to, 1C4 

Nothing renders the crime of treason more arbitrary than declaring 
peoph? guilty of it for indiscreet speeches, 1(>5 
Words do not constitute an overt act, they remain only in idea, 1C5 
Words to tho disparagement of the royal family, made treason, 1C6 



INDEX. 


exiii 


henry* VllU— continued. Index. 

Difficult to detcrraine whether the BtatuteiS of/ were owinj^ to liis preci- — 1 

pitancy, or to a formed design of tyranny, 105, H>(j 
l%iiipowered to regulate the line of succeBsioii, IGO 
Devise of the crown, 16d 

The king enabled to repeal all enactments made before ho was twenty- 
four years of age, l(>f> 

Servilift/ of Pat'liamenty 160 — ICO 

rroehimations of the king to have the force of laws, ICC, 1C7 
To facilitate the execution of such proclanuitions, a new court of justice 
was erected, HI7 

IMode ill which criminal prosecutions were conducted w»as infamous, 167 
ih I Is of attainder, 167, 166 

King acknowledged tlio supreme head of the state (Stat. 217 Henry 
VIII. c, 17), 168 

Royal proclamations to have, not only the force of law, but the autho- 
rity of revidatioii, 168 

'riie parliament served the king as an instrument and a shield, 168 
Revolution in England can only be eflectcd through the House of Com- 
mons, 168 

Privilege of Parliament^ 168, 160 

Conunons enal>led to aerpiiro exemption from arrest in e'n il process, 1C8 
Case of Ferrers, in 154 8, p. IC8 

Declaration hy the king, that all acts and proettsses coming out of infe- 
rior courts must cease, and give place to the court of jiarliainent, 169 
AdminUtralion of Juslicc, 169, 170 

The Reformation much contpibuted to the cquitahle administration of 
justice, 169 

Privilege of clergy and of .saiictuaricH abohslied, 169 
Statutes of wdJls, and of uses, I70 
Alterations in the mode of conveyancing, 170 
Bankrupt and usury laAvs, I70 

Regulations made for hcggjirs and vagrants, I /O ' 

Fauictiuent of impolitic laws, 1/0 

Administration of, a distinguished era in the annals of judicial hi8tor\-, 

170 

Suppression of Afonasterics — ride Rkfohmatiox 
lllvRKSY, crime of, and jmnishment, 209, 210 
HIGH TREASON -- eerfe Tkkason 
high WAY, obstruction of, 1049, 1050 

HOLT, Cl. J., his opinion conceriiing the power of the commons to commit, 

842 

IIGP-BINDS, puiiishment for cutting or destroying, 1054 
l{OlJSE.BREAKmG~i;ide BuaoLAHY 
House of commons*— ride Legislative Assemblies 
house of lords — ride Legislative Assemblies 

Howard, Catherine, her execution not an act of tyranny; her licentious 
habits probably continued after majrriagc, 164 
Hundred — vide introduction — Municipal Institutions — Norman Era 
— Saxon Period 

Hutchinson, Mrs., lier account of political parties (Notes 3, 4), 367, 368 

HYDK and KEELING, C. J., exercise an illegal power over juries, 152, 

153 

IHlOTS cannot exercise the parliamentary franchise, 546, 621 
J MHEciUTY, a disqualification from the exercise of parliamentary rights, 

546, 621 ; 

IMPEACHMENTS decided by the House of Peers, 111, 112, 131, 147, 346, 

348, 447, 605, 606 



INDEX. 


cxiv 

mTJ^ACim^^TB^coniinued. 

Parliamentary character and instances of, 121, 347 — 349, 448, 916— “5)2o 

Question on the king’s right of parcldn in cases of, 449, 696 
Decided by act of parliaraeiit against such right, 449, 450 
Not abated by dissolution of parliament; 448, 449 ' 

Constitutional rights of tW commons in cases of^ 121, 347 — 349, 448^- 
450 

The impeached ordered into custody, 606 
IMPORTING counterfeit coin, 1050 

IMPRhiSSMENT, mode in which it was conducted, temp, Elizabeth, 273 

IMPRISON M ENT — ride D e Lolmr — Habeas Corpus— Ixthodvction— 
Process (Civil) — Right (Petition of) 

INCAPACITY, personal, from exercising the parliamentary elective franelii?jc, 
or irom being eU>cted a mciubor of parliament, 546 — 548, 621 — 020 

INCITING to inntlnv, 1035, 1100-1112 

INDIA, governors in, disqualified from parliament, 621 

INDIA BONDS, forging of, 1045 

INDORSEM ENT on bill of exchange, f^>rging of, 1045, 1058 

INFAMOUS CRIME, accitslng, or threatening to accuse, a man of an, with 
int(nit to extort money from him, 1036, 1019 

IN F AN'!' cannot be elected a member of parliament, nor exercise the parirn- 
nuMitary elective fraiudiise, 546, 621 

I N II A B I T ANTS —vide Boko runs — M i’N uj pa l 1 nstit utions 
A ncient parJiamentary rights prestTVed, 543, 545 

INSOLVENT, (mibezzlement by, 1114 

INSPEI'TOR OF ROADS in Scotland, disqualified from parliament, 622 

INSTITUTION OF A CHRISTIAN MAN, nd'ormed doctrineH containel 
in, by authority of Henry VII I., 201 
Principles inculcated, 201 

INSTRUAf ENTS, using, for jirocuring a miscarriage, 1036 

INSTRUMENTS OF FORGING, being possessed of, 1051, 1056, 1058, 
1072, 1082 

TNTERFKR ENCIE in pariiamontary olections by peers, 556 
By vnilitary, 557 

By those holding office under the crown, 546 — 549 

INTRODUCTION, 1—487 
Saxon I^EHion, 6 — 18 

Constitution of England comiuenccd from the, and Norman era, 6 
Destruction of the British and Rounin institutions by the Saxons, 6 
English language founded upon tlie Saxon, 6 

The best illustration of the Saxon government is from Uic laws of Etlicl- 
bert and thobc c>f his successors, 7 
Prerogatives of the San'on Kings^ 7 — 9 
Cyning was at tlie head of the Saxon institutions, 7 
The duties and privileges of the cyning, 7 

Accession to the throne not governed by hereditary succession, 8 
Revenues of the crown were the rent and produce of its lands 5' 
demesne, 8 

Saxon kings never claimed the power of miiUing laws, 8 

Prerogatives of the Saxon cyning were ascertained and defined, 9 

The H'itena^C/emot, 9 — 12 

Essential rights of the members of, unknown, 9 

Component members of, 9 

The possession of lands, nq^ requisite to couatHuto a member of; 
Convened by the king’s writ, 10 
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Duties of, 11, 12 
JCuaetment of Jaws, 11 
Making of treaties, 11 

DirectingHlie military preparations of the kingdom, 11 
Impeachments of great men, 11 
A^isitation of cliurches and montiBilerios, 11 
Court of judicature, 12 

Indepemience of the wltena-gemot from the croAvn, 12 

Powers of taxation, 12 

Personal Hanks in Society, 12— —15 

Society divided into the free and bond, 12 

'Hie liber liomo lias existed iu this country from the earliefit periods of 
autluiiitic, as of traditionary liistory, 12 
A ciiurch establishment oonueet«.ui with the state, pervaded the country, 
15 

A nohility, whose titles w'ere personal, and not inherited, existed, 13 

A sjjocies of knighthood was likewise recognised, 13 

Siipreinacy of the law's, 13 

No system of primogonitiir<} existe<l, 13 

Tile villains had not essentially any constitntioxial or political rights, 
13, 14 

Anglo-Saxon laws evince an anxiety to increase the number of free- 
men, 14 

Princijde of villainage consisted in a mutuality of service and of pro- 
tection, 14 

Uncontrolled residence of a villain, within a borough, entitled him to 
the privileges of a freeman, 14 

I'niding had no relation to the acapiisition of biirgt‘ss-ship, 14, 15 
hocaf Divisions of (he Country, 15 

The country was tirst divided into counties under the Saxons, 15 
Evorv fnv'iuan bouiid to attend the «hcrifl‘’s tourn, 15 
Origin of boroughs, 15 

The inhabitants of lioroughs bound to attend the court leet, 15 

,y\ll boroughs had one law, 15 

SiibdiA'isiuiis of counties, 15 

Mtnncipal Police, 1 5 — 1 8 

Cliicf ohjiM'ts of the Saxon police, 15 

Local divisions of sliires and boroughs had their presiding officers and 
separate jurisdict ions, 15 

Lrjcal administration of justice was effected by the reeve, 10 
lA'ery frer niaii bound to be forthcoining at all times, 10 
And to submit liiinself to the juris<lictioii of the hundred, deccniia, or 
borough, lt» 

Tlomestic of every individual was protected by strong law'S, 10 

Pail given for prosecutions ; wrongs punisliablc by pecuniary fines, 
llr*pntation of a good character almost imperative, 17 
Vagrancy was ])rohil)ited, 17 

(.^ominereinl transactions were re(|uircd to be in the prc^sence of wit- 
nesses, 17 

01)servance of Sunday as a day of rest, strictly enforced, 17 

Denial of justice in tiie Inmdred justified an appeal to the king, 17 

l’r<u‘dom and security of the Saxon institutions, 17? 18 

Principle l.>y which Alfred was actuated in his legislative capacity, 18 

Nouivian E*ua, in — 43 

WlI.MAM I., RkTGN OP, 19 — 40 

Mainlcnanre of the SaA'on. InslMutions, 10 — 21 

IJn merited alui.so which has been heaped upon the memory of Wil- 
liam I., 10 

William 1. coUecU>d, revived, confirmed, and improved the laws of the 
Saxon kings who had preceded him, 19 
Acts of tyranny lierpetrated by Willjam I. might have been justified by 
political necessity, 20 • 
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Anxiety of the Normans and other foreigners, for the retention of tfie 
Saxon institutions, 20 

Norman barons and cl\iefs, a source of great disqiiictudtJ, 20 
Northern tribes were pro])agated from the same original stock, 21 
Analogy between the laws of England and Normandy, 21 
Outlines of the English CMUistltution, not very different at this day, from 
what tliey were in the reign of William I., 21 
Tenure of Lands ^ 21 — 20 

Lands held under the Saxons, by pci’sons of a greater or less degrtfo in 
bondage, 21 

Feudal tenures existed in England during the Saxons, 21, 22 
Freedom of the Saxon institutions, miglit have abated the rigour of tlie 
feudal system, 22 

General system of the laws continued inucli the same under tlie nmv 
dynasty of the Normans, as it had been under that of the Saxons, 22 
Teuiporary adoption of the Norman system, 22 
Lay fees ciefiiiod, 22, 23 
Tenure by knigbt service, 23 
Tenure by serjeanty, 23 
'renun' per baroniam, 23 

Lands holdeti by knight service and grand serjeanty, seized into tlio 
king’s hands, upon the death of tlie ancestor, 24 
Tenure of lands in petit serjeanty, not deemed military tenure, 24 
Rights and liabilities of tin.* tenants of the king’s demesnes, 25 ^ 

Tenants of the niesnc lord, not dispossessed by forfeiture or escheat <»f 
the mesne lord, 25 

'riie same tenures wliich might be of tlie sovereign, might be also of liis 
subjects, 25 

Tenants, by military service, might enfeoff otliers to liohl of tliera by 
military service?, 25 

Tenants of the crown might g?*anfe lands as tenure in socage, 25 
Tenants by burgage tenure, 20 

All the land in the kingdom esteemed as lay fee, and liohien by tlie 
actual })Ossessor iiumcdiatelv or mediately of the crown, 20 
Lutes of William /., 2(1, 27 
Allegiance to be sw<»rn to tlie king, 20 

The lands and possessions of freemen to be free from unjust exaction, 2(J 
Cities, boroughs, castles, hundreds, and wap(?ntakes, to be watched every 
night, 20 

True weights and measures to he alone useil, 2(i 
All freemen were to be as sworn brothers, 27 

No markets or fairs to be boldeu except in cities, boroughs, or c/istles, 27 

Provisions for the ord(?a] and trial by batttil, 27 

Tlie laws of King Edward to bt? preserved, 27 

Every fn»eman to be in pledge 4 as prescribed by the Saxon laws, 27 

Transportation of villains forbidden, 27 

Mode of emancipating bondmen, 27 

FI very lord to be security for his villains, 27 

All persons within the shire liable to tlie sheriff’s tourn, and huiidro<l 
courts, 27 

Terms scot and lot,” called the custoins of England, 27 
The personal iiiuoii of burden and benefit, constituted the liber homo of 
the common law, 27 
Administration of Justice, 20, 29 

lioctil administration of justice and municipal police, as administered by 
the Saxons, essentially unchanged, 23 
The witena-gemot, ill adapted for discussing intricate points of 
or determining nice and difiicult fpiestions of property, 23 
Appointment of justiciaries to preside in the county courts, 23 
Court of Exchequer established, in imitation of that in Normandy, 211 
J udges of the Court of Exchequer, 28 
Mode in which their authority vas increased, 29 
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TJneertaitity as to tbc time and authority by which a court sat in the 
palace, distinct from the Exchequer, 29 
... EGclesiastical Jurisdiction^ 2.9, 30 

Witena-gemot absolute in ecclesiastical regulations, 29, 30 
Saxon princes accustomed to forward a charitable donation called 
Peter’s pence, 30 

Gregory interpreted the present of Pett'r’s pence, as a badge of sub- 
jection, 30 

William I. refuses to do homage to tlit' pope for his kingdom, 30 
Authority of any particular pontiff not recognised in England, 30 
Koyal assent required to enforce the decisions of national or provincial 
synods, 30 

Sejiaratioti of the ecclesiastical courts from those of the limidred, 30 
Ecclesiastics prohibited, from excommunicating or impleading tenants 
in capite, 30 
DornCsdayy 30 — 34 

Objects sought to he attaiiual, from the compilation of, 30, 31 
'File maimer in which tlio inquisition was to be taken, .31 
jVlodci ill Avhieli the returns W(‘re entered, 32 
Petunis framed of gri'ater length than were reqnisitei, 32 
Instances of purchases and mortgagt', 32 
Owners, not oppressed for the formation of the Aaluation, 32 
, Forged Saxon charters ami scabs may be ascribed to the pi;riod of the 
survey, 32 

Number of placi^s described in J^omesday as boroughs, 33 
Burgess-ship did net depend on tenure, 33 

Those who paid ‘‘scot,” and bore lot,” alone entitled to the borougli 
privilegirs, 33 

Ancient manners and customs illustrated by Domesday {in not,), 33 

Non-residents had no local boi ongh rights, 34 

Castles and mereliant guilds distinct from boroughs, 34 

Reeves and pledges mentioned in Domesday, 34 

Privileges exclusively granted to the hurgessi’ss, 34 

/Sac and /Soc, 34, 35 

Gave only a civil jurisdiction, 34 

The “court baron” lia»l no eriminal jurisdiction, 35 

3’lie “tourn” related to ])lea.s of tln^ crown, 35 

l>Mties of the suitors at these courts, 35 

Privileges of, were at first only granted to the eccli'siastical liodies, 35 
Lcyislatim Assemblies, 35 — 40 

No records to ('stahlish the component parts and authority of the legis- 
lative assemblies niub r William 1., 35 
Powers of legislation exorcised by the crown ami a selected council, 3(> 
The eonstitiition of tlie h'gisluture esstmiiallv elianged between *A.n. i0(><> 
and 1307, p. '30 

Appellations of th<^ assemblies convened by William I., and his imme- 
diate successors, 30, 37 

Designations of the memlicrs who were convened to the legislative 
assemblies, 37 

Rank of archbishops and earls distinct from that of b.arons, 37 
Legislative i>ow'ers of tlie “ barones,” “ comites,” et “ baroiies,” “ mag- 
nates,” or “ proceres,” unknown, 37 
Title of the “ barones,” to act legislatively has been undiscovered, 37 
Year-book of Edward 111. recogniseR a. legislative assembly in the reign 
of William I., 33 

No lay jiersons included except earls and barons, 38 
Non-existence of legislative assemblies, 38 

No record to prove that William I. obtained any general aid from his 
subjects, 39 

Williim 1. did not require an aid from any legislative assembly, 39 
William II., Kkion OK, 40 
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Government uf William II. a series of liypocrisv, trouble, and dc.o* 

lation, 40 

No records to illustrate the legislative assemblies, 40 , 

Hknry f., llisxoN OK, 40 — 42 

Laws of Henry 1., 40, 41 

Boroagli privileges, 41 

Feudal tenures j)artly abolished, 41 

Descent of lamis, 41 

Ecclesiastical regulations, 41 

Assemblage of councils, 41 

Legislative powers of the long, 42 

Component members of the councils, 42 

Stephicn, Reign of, 43 

Chartei*8 of Stephen, 43 

From tlic desolation of the country during the reign of, records illus- 
trative of the constitution have not Ijoc'ii disctivered, 43 
Tntroductioii of tiie Roman canon and civdl laws, 43 
House ok Plantagenkt, 44 -123 
Hkxrv IL, Rkkin ok, 44 — 43 
Constitutions of Clarendon^ 44 — 43 
State of the country, 44 

Evil constupiences Irom the separation of tiic clergy from the laity, 4 t 
Suits resp(.‘cting the advowson and presentation of (drurches to be dc^w- 
mined in the* civil courts, 45 
Criminal process against ch*rK.s, 45 
A]>j>eal.H in 8[)iritual causes, 45 
Excommunication of inhabitants in demesne, 4.”) 

Prelates to lx; regard< d as barons of the realm, 45 

Revenues of vacant se«;s to lK‘)ong to tlie (;rown, 43 

Bisliop-el(;ct to do homage; to the king, 43 

Ecclesiastical power not to supersede the secular, 43 

Adminisiratioii of Jtfsiire^ 43 - 43 

A ppointment of justices in eyre, 43 

Instructions to the judgOvS, 47 

Introduction of the grand assize, 47 

RieiiAKi) I., Reign ok, 43- 50 

’I'yrannical government of Riidiard I., 43 

Foi’<;st laws wmx; renewed, and enfon^ed with severity, 43 

Uniformity of weights ami measures, 13 

Law of wrecks mitigated, 43 

A.sseml)Iag(‘ of councils, 43 

No representative txidy existed in the reign of Richard I., analogous h' 
that whicli occurrtxl in the reign of J^dward I., 43, 40 
Richard, to answer his exigences, raised moneys by legal and ilf 
expedients, 40 

Demesnes of tlie crown granted in fee-farm to burgess<.»s, 40 
The lantls of tlie kingdom fell into the hamls of a larger luimher offiO 
prietors, 40 

A now state of property ?iros(;, and anotlier eliaracter vas givv’U to <' 
large portion of the peopk;, 50 
John, Reign of, 50 - 35 
Mafftia Chart 50 - -54 
The character of John, 50 

The barons demand a. restoration of their constitutional riglits, 50 
Clerical rights and privileges secured, 51 

I’lie barons received abatements in tlie rigour of the feudal lin', 
determinations upon points which hatl Ixxm left by tliat law, 51 
Reliefs of heirs, 51 
Estates of minors, 51 
Marriages of heirs and. widows, 51, 52 
Wardship of minors holding by military tenure of a baron, 52 
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Imposition of scutages, 52 

Common council of the kingdom to assess an aid, 52 
Bcgulatioiis respecting amerecments and pre-emption, 62 
.Frivilogc% granted to the l)arons, were to bo by them extended to their 
ii»fcrior vassals, 52 

Cniforinity of 'weiglits and measures, 53 
CoTumereial transactions protected, 53 
CV)iiHnnfitiou of borough privileges, 53 
'restainentary rights, 53 
Ihirveyaiice prohibited, 53 

Justice to ]>e o]icnly administen^d to every one, and not to be sold, 
rtfuso«l, or delayed, 53 

SlioriHs incapacitated from hol<ling pleas of the crown, 53 
No man to suffer in body or estate, unless by the legal judgment of his 
peers, or by the law of the land, 53 
Object of political contests is party aggrandizement, 54 
LcyLslalive Aiii<eni.hUt\s^ 54 — 53 

First atU'iupt to assemble a gcmeral representative body, 54 
Magna Ciiarta affoiNls no information as to the h?gislative councils, 55 
Tlie Charter purports to be the act of tlie king, 55 

'Ciie persons \vht> were specrified by name in the Charter, as those by 
wbose advice it was granttsl, 55 
Articles containing the demands of the barons, 55 
'l'b.> Cliartor afroct(M.l the wliole body of the people, 55 
Assembly at Rnnimede not a regular legislative assembly, 56 
Election of knights to inquire of the bad customs to bo abolished accord- 
ing to the Charter, 56 

No allusion made in the (charter of an appeal to a legislative assembly, 
56 

No article in the Cliarter refers to a previous legislative assembly, 56 
Writs that were issic'd in 15 John were unprecedented, 57 
'Die Charter of John refers to the coiivcntion of an assembly for the 
purpose of assessing extraordinary aids, 57 
(.’itizruis and burgi'ssos held hy a tenure, of wdiicli homage was not a 
(ronserpionce, 57 

Citizens and burgesses wore tenants in cliief from the crown of their 
respective cities ami boroughs, 57 
'J'he burgesses, as individuals, were liable to tallage, 57 
hi the ass'Miibly to be convened under the Charter of John, citizens 
ami burgesses were not component members, 57 
Fliere are no recor<ls to ])rove that any city or borough appeared by 
r<‘ju.vs<-ntatives, at anv national assembly, during the reign of John, 
57, 53 

.ioijii rr'p^idiatt.'s the Great Charter, 53 

No iegislfitivc ^asseinblios umler the Charter, held during the reign of. 
John, 53 

Boi'ouffk In,stituiions\ 58 — 65 

Innuimities to horouglisaiid individuals wefe numerous during the reign 
of John, 53 

Ancient borough privileges were not, in the slightest degree, encroached 
upon, 58 

IVi orogativo of the crown to create boroughs defined, 58 
Early records proceed on the assumption that all boroughs were cssen- 
tifilly tlp^ same, 59 

Grants in the Cartte Antiquse and Charter and Patent Bolls are vari- 
ously directed, 59 

None of the early charters define or provide for the creation of bur- 
gevsses, 59 

Essential requisites for the constitution of a freeman, 59 
Bcspoiisible rcsiuncy requisite for local franchises, 60, 61 
Persons who were excluded from the local franchises, 61 
Common councils defined, 61 
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Mode ill which burgefeses iwfcre «dmittciito frcedom/pl, ^2 

Acquisition of burgess-ship not solicited previous to t^e Tudor dynastv, 

02 r " ' ' ■ " 

The left jury had tlje power of rejecting a ft’ccmaii, 62 » • 

Inhabitants of cities and borouglis eqmpcJletl to beft.r'tlie local bindvns 
and privileges, (>2 ' , , • 

Origin of fines for the admission to Inirgess-shii), 62 

Principal liberties granted in the early borougii-charfeei’S, could not have 
applied to non-residents, 62 

Franchises in charters could not have extended to iion-rosideiits, 6Ii 
Merchant guilds distinct from boroughs, 6i^, (*4, Gf) ^ 

‘The term ‘‘guild” defined, CnI 

Partial enjoyment of borough framOiises by strangers, 64 
Freedom of apprentices had not their origin f!*om corporate prindples, 64 
Interference of the mayor not in respect of any corporate right, but as 
a precautionary measure for ascertaining whether the apprentice was 
free or bond, 64 

A villain eouhl enter into no contrae,t with liis lord, 64 

Lcct juries bound to present apprentices as freemen, 65 

Borough pri villages exclusively applied to local periuanent residence, Go 

Hknrv III., Kkkin of, 65 — fll 

General Observations^ 65 — 67 

Distracted state of the country, Go 

Misconduct of Henry, 65 

Publication of legislative acts, 66 

Prerogative of the crown, 66 

Continued existence of councils, 66 

Situation of Henry different from that of liis predecessors, 66 
Loss of Normandy hiad(j the crown dependant on England, 66 
The Great Charters^ 67 — 09 
First charter of Henry III., 67 

Word “ magiuites,'* included ])relates, earls, and barons (Note 5), 67 

Omissions from th<i great charters, 67, 68 

Second charter of Henry III., 68 

Charter of forests, 68 

Third charter of ileiiry III., 68 

Grant of a fifteenth, 08 

Charter does not express the manner by winch tho c'liacting parties gave 
their consent, 09 
Legislative Assemblies^ 09—79 

First actual appeanuice, by elected rt presentatives, of bodies of men, 60 
Election of knights to transact tho county business, was of ancient 
origin, 69 

Subsidy collected under the inspection of the judges, 70 
. Component members of tho ]>arliaiuent of 1246, j). 70 

Portunm maris habitatores, 70 

Citizens and burgesses not requisite to compose a parliament, 71 
Barons and knights summoned to grant an aid, but no mention of citizens 
or burgesses, 71 
Unpopularity of the king, 71 
Barons demand redress of grievances, 72 
Assembly of proceres et fideles regni, 72 
Appointment of “ tw-enty-four” to rerli’css grievances, 72 
Fideles, persons of tho first rank, 72 

Regular constitution of lords spiritual and temporal not in existence, 72 
Provision? of Oxford, 73 

Component members of the parliament of Oxford, 78 
Faction assumes the Ambiance of virtue and fmblic spirit, *73 
Grievances redressed by the twenty-four, 73 
Tyranny of the barons, 74 

^ Subjectfi sworn to obey all ordinances known or unknown, 74 

Delegation by parliament of all their powers, 74 



cxxi 

1 op tJOT lOK— 

PistnietioB between a. spirit of HbeKly and ^ction^ 7^ 

. Ilypocfisj' of republican leaders, 7» 

Barbus assuTiie the royal ahd legislative fiinettioiis, 7f> 

The king appeals t<3 the nation, 7o 

,3uiiiinons bf three knights.from each ooiiiity,, 75 

Tl^e king diselaiins the Provisions of Oxfortl, 7&j 7^ 

Award of Lewds, 7ti 
Miso of Lewes, 7(> 

Summons of four knights for certain counties, 7b 
Pariiament of 49 Henry III,, 7b, 77 
Number of lay lords and ecelesiasties, 77 

Knig)ds, citizens, and burgesses, 77 
Writs to the Cinque Ports, 77 
The king assunies arbitrary powers, 77 
Dictum de KeiiUwortli, 7b 
Shitiite of Marleberge, 7b 

Component ineinbers of the assembly at Alarlborough, 7b 
State of the country, 49 Henry HI., 79 
Viohaice of tlie king and his adh('ri.*iii.s, 79 
Administration of Justice^ 79 — bl 
Ini{)rovenu>Tit.s in the coininon law, 79, bO 

Jurisprudence of the country protected individual interests, ftO 
Question of bastardy, bO 

Spiritual courts object to the practice of the common law courts, bO 

Itinerant justices, bl 

Open trabic. of injustice, 81 

Edward I., Ukion of, 82 — 102 

Improvements in the Law, 82, 83 

Laws must bo accommodated to tlie condition of society, 82 
The very sclieiue an<i model of the a (hn ini strati on of common justice 
between ]>urty and party was settled by Ihhvard I., 82 
Forms of writs were perfected, 82 

I-egal treatises tliat were then written, are authorities at the present 
day, 82 

Fiction of common recoveries, 83 

No statute rolls prior to the reign of Edw^nrd I., 88 

Legislative Assemblies^ 83 — 192 

Legislative institutions acquired their present form, 83 
Only writs for the election of representatives to parliament, previous to 
the reign of Edw'ard 1., is the ini])erfect record of 49 Henry III., p. 83 
Usurpations of the Ilonmii (catholic church, 83, 84 
Iiicreasetl influence of tlie boroughs, 84 
r^'wer of the king to l<*vy tallages, 84 

All classes perceived the necessity of restricting the authority of the 
crown, 84, 85 
Levy of a tallage, 85 
Exportation of wool prohibited, 85 
l*ower of legislation, 86 
Statute of Westminster I,, 85 
^\''rit for levying the fifteenth, 8b 
Statute Ofticium Coronatoris, 8b 
Statute do Bigamis, 8b 

Statute concerning justices being assigned, 8b 
Statutes of Gloucester, 07 
Statute de Viiis rcligiosis, 87 

Legislative acts vvitliout the concurrence of “ knights ” or bur- 
gesses,” 87 

Convocation of assemblies at York and Northampton, 11 Edward I., 87 
No constitutional law for Obtaining aids, 87 

Four knights for each county, and two burgesses from each borough, 
summoned for taxation, 88 

Precepts to the clergy to attend at Northampton and York, 88 
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The co-exi»tence of tvro legislative astjetnblics, 88 

Parliament at Slirewsbury, 88 

Summons of peers, 88 

Summons of citizens and burgesses, 89 

Summons of knights, 85) 

Cities and boroughs required to send representatives in 23 Edward 1., 
that were not required to do so in 11 Edward 1., 89 
Non-attendance of the clergy, 89 
Statute de ]\I<*rcatoribu3, or Acton Burncl, 89 

Tlic constitution of a legislative assembly in parliauient, and the ino.k- 
of its formation, were not in 11 Edward I., settled by law, 89 
Statutes of Wales, 89 
Statute d<‘ Don is conditionalibus, 90 

K nigbts and burgesses were not convened to Gloucester in 6 Edward I., 
90 

Statute of Winchester, 90 
Statut<.' of Merchants, 90 
National ilisconteiit, 91 

Tw’o or tliree knights to be elected in <»ach county, 91 
Uncertainty of tlie component j>artsof the legislature in lO Edw’ard L, Mi 
Every record and tradition up to 18 Edward 1. proves that the const iln- 
tioii of the legislative hotly in parliament was not settled by positivt^ 
la w, 91 

Statute of VV^estminster 111., 92 ** 

Statiitt' of Quo W arranto, 92 
Statutiim de Ck)iisultatione, 92 

I roiri 18 fhlward 1,, and before tlu' adopt ion of the repreBcntat i\ e 
.system in 28 Ethvard f., few important facts have been recorded, 02 
In 22 Kdw’nrd 1., knights were nupiired to be funushod with lull powvis 
from their respective counties, 92 

Otlier kuiglUs were reqairetl to be elected to do and hear wlint tlu' 
king should command, 98 
Object oT the writs of 22 Edward L, J>8 
Peemniary necessities of tlx* crown in 28 Edward I,, 98 
liihiumce of the gixrat men was such, that Edward was jiccessitatcd U) 
Iiave recourse to his peo|)le for support, 98, 94 
Writs of June 24, 28 Edward 1., suninioning the clergy and peers to 
jiarliament, 94 
Simiii)v)us of thi? judges. 94 

No writs for election of knights or ijurgesses on June 24, 28 Edw-ard 1., 
,94 

.Suiniiums of the inferior clergy, 

Siimnioiis of tile pndates, 94, 98 

W>its without; tlie pnemunientes clause, were Issued to sixty-sevtn 
abb<>t3, and tlx* ninsters of three orders, 94, 98 
Clergy »iid not recognise the right of the laity to tax their spiritu li * 
ties, 98 

Clergy in parliMinent did not ordinarily cliarge spiritual property out (•! 
tlndr immediate possession, 518 

Writs of October, 28 Edward I., summoning peers to parnanieiit, 98 
Summons of knights, eiti/.ens, and burges.se, s, 95 
Election of citizens and burgesses, 98 

Assiunblages of the lords spiritual and temporal, and commons, in P- ’" 
liariiejn, 98 

Statute de Prisoniluis jmsonam frangentibusl 98 

Pecuniary necessities of Edward 1., and tlu; injiistic^j of the king o! 
France, 517 

Clergy prohibited from paying lay taxes, 97 
Oppre.s.sive conduct of tlic king, in order, apparently, to destroy 
temires, 517 

Arbitrary exaction of taxes from the clergy, 97 
Confirmation of the groat charters, 98 
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Gr:iiit of art aiil, l)iit no trace of representatives of cities and boroughs 
liaving been summoned, 98 
No positivi^ form of granting aids, 98 

Oliartor of 25 Edward I., confirming charters of Henry III., with other 
libiu-ties, 98, 99 

Statute do Tallagio non concedendo, 90 

Tu 25 Edward 1. the consent of the subject was to be expmssed to autho- 
rise taxation, 99 

Consent of t])e prelates, earls, and barons, acquired by their personal 
attendance, 99 

Ki'spoiisibb? inhabitants of counties mid boroughs gave their consent by 
tludi* representatives, 99, 109 

111 27 Edward I., consent of the commons w.as not required for the 
validity of any law, except the imposition of taxes, 100 
Statute de Finibus levatis, 27 Edward I., 100 
Statutum de A])pel!Mtis, 109 
Statute de Falsa JMoneta, 28 Edward I., 190 
Origin of the rejin'sentative system, 109 

The croivu tixereised a discretionary power in summoning the members 
of the hfgLshiture, 109, 101 

(kmciiiatorv policy of the king towards parliament, 101 
Edward excux'ises his dispensing power, l-y qualifying the execution of 
• the Statute of Carlisle, 101 

l/ueertaiu character of the royal and parliamentary authority, 101 
Tlie king, barojis, and the clergy, so many factious in the state, 101, 102 
Vict.'S of mankind, and misfortunes of a country, sometimes advan- 
tageous to libi'rty, 192 
Edwaki) I I., Reujx oe, 192 — 110 
Increased Spirit of Littcrtify 102 — 104 

Corojjatioii oath, iMatoguises tlx* limited |)ower of the crown, 102, 108 
Redress of gri<‘vances required l>y the commons, 108 
R(‘dr(‘ss of gri(n'a!jces partially granted, 108 
The crown controlled by ordinances, 108, 104 

Incapaeity and iuisc<.)iiduct of the king, were productive of the events 
wliich (‘uded in bis death, 194 
Letfis! alive A ssemblies^ 104 — 119 
linpei'fect prcseiwatioii of records, KM 
J5is])ensiiig jxjwer in the crown, 104 
Awar<l of exile of Hugh Ic Despeuser, 104 
First mention of pcivrs of the laud,” 104 

To tlic validity f)f a law it was tUougut sufficient, if the saaictiou of 
t iioso should hi* given whose intt*rests were to be directly and imme- 
hiatflv aifeeted, 195 

Lf'gislative auMu>rity declared to he in the king, lords, and coinmoiis, 105 
.ludicial power left untouched, 105 

Essmtial ditferonce hot ween the Statute 15 Edward IT, and the Charter 
of John, 106* 

First statute by whicli the constitution of the legislature w'as distinctly 
descrilied, 108 

Constitution of the legislative power founded on usage, 108 
Immemorial usage defined, 108, K17 

TTie language of Stat. 15 lOdward II. does not import immemorial 
usage, 107 

The Statute of 15 Edward II. in conformity with tlie coronation oath, 
107 

Practice, after 42 Henry III established a new constitution of the 
l(‘gislative assemblies, 108 

Difficulty in assigning a reason wliy Wales an<l tbe counties of Chester 
and Durham had no rej)ix;scutatives, lOfS, 109 
Irregularity in summoning temporal lords to parliament, 108 
Persons summoned to parliament at one time, were not afterwards sum- 
moned, 1 09 

Privilege of a writ of suntmons, was not by virtm of tenure, 109 
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“7" Right of the clergy to liaA^e a parliamentary suiimious, arises Trom i, 

possession of the temporalities of their see, 109 
Clergy have a distinct character from the peers of tho^ realm, 109 
Tallage of demesne farms, 109, 110 
Complaints of commoners as to talhige, 110 
Edwakd hi., Reiox of, 110 — 121 
General Observations, 110 

Conquerors often, in the feudal times, proved the most iiidulgf'nt <*f 
sovereigns, 110 

Increased importance of parliament, 110 
Title of “ duke ” granted, 1 1 1 

.Limitation of the crime of treason (Shit. 25 Kdward III. c. 2), 111 
Lords and commons addressed in Liiglish (Stat. 30 Edward 111. c. 15), 
111 

Judicial Powers of the Peers, 111 — 113 
Jurisdiction of the curia regis changed, 111 

First authentic record of its change, is an entrv on the Close Roll of 1 
Edward ML, p. Ill, 112 

The judges cease to he integral parts of the legislature, 112 

The lords take tli<; titk^ of judges of the parliament, 112 

Trials of Simon de lleresford, Thomas (U'; Berkelev, and earl of JMarcli, 

112 

Jiidginoiit of the carl of March, reversed, 112 • 

As.semblics of pomnis in defiance of the law, 112 
Attempts of the clergy to separate thtMua<.>lves from the laity, 113 
Alienation of Lands, 113 

Alienation of lands liolden in chief of the crown, permitted to he 
without the license of the crown (Stai. 1 Edward 111. e. 12), 113 
Teimre of land had not the ef)<‘ct of giving to tlu* tenant the dignity of 
peerage, M3 

Privileges of Peerage, 114 

Frh'ileges of peerage recognised in 14 Edward TIT., 114 
Privilege of peerage is inseparahle from tlie j)erson of a peer, except a 
his heir, might claim flie dignity, 1 14 
Extends to the wives and widows of peers, 114 

But is lost to the widow, when, l)y a sei^ond marriage, she loses the clia- 
raeder of widow of a dec(*asiMl peer, M4 
Antipathies against the Papal Power, 115, MG 
Taxes levied hy^ the »See of Rome, 115 

Statute of Provisore rendered it penal to pivocure any presentations to 
lioiiehces from Rome, St.at. 27 Edward III. e. 1; 33 Edward Til. 
c. 1, p. 115 

The commons refuse to he hound hy the constitutions of the clmrd’, 
115 

Struggle by the clergy to he free from temporal power, 115 
The clergy claimed the rights of a distinct convention, for the tax;iti(Hi 
of their spiritualities, MG 

Arbitrary Eivercise of the Royal A vihorily, MG, M7 
Statutes W'ere imagined to lose force Tiy time, and needed to be often 
renewed by subsequent statutes of the same sense and tenour, 1 1 G 
No act of arbitrary power more frequently repeated by Edw-ard, than 
that of imposing taxes without consent of parliament, M7 ' 
Increased Importance of Parliament, 1 17 — 119 

No alteration ill the law can he effected except through the instruinoii- 
tality of the lords and commons, 117 
Commons possess thii privilegt-^ of impeachment, with the right of 

investigating public abuses, 117 

The assembly in 27 Edward I., at w’hich the “ Ordinance of the Staple ” 
was promulgated, W'as not that >vhich had been customarily convened 
‘ withm the meaning of Btat. 15 EdwarJ II., 117, 113 
Distinction betw'een an 6rdi nance and a statute, 118 
Stat. l5 Edward II. was recogpised as the constitution of the goveru- 
meiit for the purposes of legislation, M9 
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Pecuniary Impositions^ 119 — 121 

Parliameiitary grants wore intcuded to supersede the king’s right of 
tallage of his demesnes, 119 

111 22 Edvard IIT., the eommous granted a subsidy, on condition that 
tlieiicelbrth there should be no imposition, tallage, or diargc by way 
of loan, without tlic assent of parliament, 1 11) 

In 20 Edward IIL, the distinction was established betwtjeii customs 
levied on merchandise at tlie ports, and internal taxes, 119, 120 
Edward Ilf. always maintained a claim to impose charges upon Ins 
subjects in cases of great necessity, 120 
fu tlio iifteenth of his rtngn, repealed by proclamation an act of parlia- 
nunit, 120 

Principles of representation and taxation not precisely deiiiied, 120 
Fluctuating state of the constitution, 120 

III 4(i E<lward 111., taxation sanctioned bv citiicens and burgesses onlv, 
121 

Origin of the commons acquiring a right of interference in cases of 
abuse and policy, 121 
Richard II., Rkion of, 122 — 129 
(reneral State of the Country^ V22 — 124 

Tlu^ reign of Richard H. aflords but little matter that niav shine in 
Jiistory, 122 

(./ausos of the increased power of the pe^iple, 122 
The greatest abuses uiid violations of law and justice obtained, 129 
Salutary provisions made for the regulations of police and commerce, 129 
Public anarchv which prevaile<l duriug the reign of Richard II., 129, 
121 

Provisions to enforce the attendance of Members of Parliament ; Prero- 
yative of the Kiny to create Peers, and grant fhe right of Parlia- 
meniary Representation, 124 — 12(i 

Stat. 5 Richard II, Stat. 2, c. 4, securing the regular attendance of 
persons in parliament, 124 

Rders to custom as a right to a writ of summons to parliament, 124 
Creation of peers by patent, 124, 12^ 

Succession insured accun’diiig to the teniis of the patent, 125 
Attendance of abbots and priors in parliament influcuced by usage, 125 
Usage equally applied to counties, cities, and boroughs, as to tlie lords 
spiritual and temporal, 125 
Fixed cliarac4er givtui to the legislative body, 125 

Prerogative of tlu^ king to erect bishoprics, and to increase the number 
of tiu^ coinmoii.s, 129 

Perpetual right of boroughs to st?nd rej»rcscntativos, after having once 
been re<iuired so to do, 120 

111 the case of Lord Frescheville, a writ of summons in temp. Edward I. 
was considered, witliout any subsequent writ, as not having created a 
prescriptive title to here<litary succession, 120 
Pecuniary Impositions, 1 20 — 1 28 

Privy council sumwou an assembly to obtain pecuniary resources, .120, 127 
111 11 Richard II. complaint made in pariiameut of exactions by the 
pope, 127 

No tax can he levied without universal consent, 127 
Attempts by the clergy to separate themselves from the laity, 127 
Assent of clergy not requisite for the tmactment of Jaws, 127 
Deposition of the king occurred, when every thing appeared to contri- 
bute to his support, 127, 128 
Evonta whicli led to the deposition of the king, 128 
Link OF Lancastkr, 129 — 150 
Henry IV., Rbig.n of, 129—137 
Title of Henry IV, to the Crown, 129 — 131 

Edward III. invested with the royal power, as apparent heir io his 
father, 129 

Title of Henry I V. derived from parliament, 129 
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Effects of faction, 130 

Hein*y IV, supported his title hy military authority, 130 
Richard adjudged to perpetual imprisoiitnent, 130 
Disclaimer by the commons of judicial power, 131 ‘ , 

Convention of the three estates, in the judgment of deposition, 131 

ConstUuiional Rights of the Lm'ds and Commons defined^ 131 — 137 

Assumption of authority by the commons, 131 

No judge can plead the order of the king for an illegal act, 131 

Refusal of supplies until petitions were answered, 131 

Removal of household ot1icci*s, 132 

TroHSurcr appointed to receive supplies, 132 

Articles regulating tlu) government and household, 132 

Inviolability of church property maintained, 132 

Commons treated as procuratores et attornUti, 133 

Election of kniglits of the shin', 133 

Objeet of Stat. 7 1 hairy IV. c. 15, and 11 Henry IV. c. I, pp. 133, 13 
Peers assumed the character of one of the estates of the realm on th 
disposition of Richard II., 134 

Members of parliament treated as tlie representatives of all the corn 
nions of the realm, 134 

Stat. 7 Ilmiry IV. c. 15, hrst defined the electors of members of parlin 
uient, 135 

Rights and privileges of the tw’o liouses of parliament, 135 
Tho lords advise' tin? king as to tlie amount of [uiblie airls, 135 
Commons claim the right to originate taxation, 13b 
Declaration of the king, defining tho rights of tlie crown and houses o 
parliament, 13b 

Lords to commune amongst tlicnischcs in parliauKmt, 13(> 

Commons to commune together, 13b, 137 

Conimon.s recognised as tlu' representatives of the third estate, 137 

General Leoislafive Enactments, 137 

Stat. 1 Henry IV. cc. 7, lb, 14, 21, p. 137 

liKNHV V., Reion of, 133, 13b 

Persons to he chosen, and choosers of Knights and linrgesses to serve t- 
Pa r Ha men f, 138 

Doctrine of rcsiancy supported by the Saxon and common law, 138 

Return of members at the county court, 13b 

Illegal I'arcs not levied by the House of Lancaster, 139 

Hknrv VJ., Rekjn oi', 13b — 150 

Naiionnl Disorders, 139, 140 

Prcvah^iuM.^ of national discord, 13b 

Recognition of important constitutional principles, 140 

Powers of the King io appoint a Regent, 140, 141 

The king can appoint a regent, Init cannot provide for the govcrnuKi) 
of his successor, 140 

Incapacity of reigning monarch, how provided for, 141 
House of Lords luive. exclusive jurisdietiuii in disputed questions vijjoi 
the succession to tlie crown, 141 
Rising Importance of the Commons, 141 — 149 

Dangerous consequences from the interfcveuce of the crown in elections 

i4i 

Principles under which electors are rtMpiiroil to possess a propi-rty f|iud! 
lication, 142 

Methods of voting by centuries or liy tribes among the Romans, 142 
Regulations for the choosers of knights of tJie shire, 142 
Knights to be chosen by’^ those who have free land or tenement of hut; 
shillings per annum, 143 

Object of Stat. 8 Henry VI. c. 7? and 10 Henry VI. c, 2, i>. 143 
Oencral class of voters defined, 1 43 

Principles of the Saxon and common law unimpairtMl, 144 
Decrease of members of parliament, 144 
Causes to which it may be ascribed, 144 
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Parliamentary franchise regarded as an onerous burden^ 144 
Refusal of burgesses to attend their parlianientary duties^ 144 
Dt'pravity of tiie sheritfs, 145 

Sheriffs hait no discretionary power to select those boroughs which should 
return representatives, 145 
Oniiesiou of boroughs by sheriff's, 145 
Pov(U’ty an excuse for non -representation, 1 45 
Sheriffs seldom punished for their corruption^ 145, 14C 
Short duration of parliaments, 14t» 

Preservation of the balance of tlie constitution, 147 
Powers distinct and indepejideiit have been joined by federal uniotis, 14 
King of Englaml the first magistrate, 147 
Hvmse of I iords the suj>reine court of jiidicaturt^, 147 
House of Conniioiis the grand inquest of the nation, 147 
Division of power constitutes a limited moiiarcliy, ?147 
illegal iisurpatiun of power hy one part of tho government, in what 
manner nqu’essed, 14fl 

National prosperity consists in adhering to the balanco of the constitu- 
tion, 14fl 

Proceedings of each part of the government controlled by the other, 14d 
Resolutions of each pai t of the legislature are independent of the other 
parts, 148, 148 

J3orou(fh /nslf/tiiionA'y 148, 150 

Mnnici})al charters drawn with greah;r accuracy, 148 
Name of '•‘corporation” first adopted, 148 

Political dejiravity not sutfieiently matur'd for tho perversion of, 149 
Municipal records of this period essentially altered and erased, 149, 150 
VoiiK, THE Link ok, 150 
Kdw.^rd IV., Reion ok, 150 

iS’o essential cliaugo, from that of the roign of Henry VI,, 150 
KinvAHj) V., Rkion ok, 150 

jM.easivrcs<d' parliament furuisli examples of trstrauge contrast of freedom 
and servility, 150 
Rn HARD 111,, Rkicin of, 150 
lloUSK OK Tkdoh, 151 — 311 
J l lONRV VII., Rkurn’ OF, 151 — 158 

OltjecU for rvhich Henry VJl. was raised to the Oroivny 151, 152 
Creation oftlie Court of Star Chamber, Stat. H Heury VII. 1, p. 151 
Powi'i's of tlie cr»miiioiis exalted, 151 

( )l)ji (q of the king and commons to impoverish the nobility, 152 
Revenues of the crown, 152 
Nmnher of teinporal peers, 152 
Almost absolute j)ower of the king, 152 
.Peenniary /mpositions, 153 — 158 
System of bemnolencjes and contriljutious, 153 
Ben e xolcij ccs deti ued ( Note 1 ) , 1 53 
Laws altered for the accummulation of treasure, 1 53 
Rrosccvitions U[)ou old })eiuil laws, 153 
Feudal rights instrumental to oppression, 153 
Courts of justice furnished pretences for exacting money, 154 
Ivxtortions of the crown tolerated because they impoverished the 
nolrilitv, 154 

Heyidations of Police and Commerce, 154 — 158 

Possession of the throne gives «t siitiicient title to tlie subjects' alle- 
giance, 154 

durisdietion of tho Star Clianiber, and its <5<»mponent members, 155 
Benefit t>f clergy remodelled by tho legislature, 155 
Lay offtniders answerable to tho demiuids of justice, 155 
f^tatute of fines, 156 

Beiielicial enactments respecting a widow’s dower, 156 
Ceneral statutable regulations, 156—158 
Knactmonts against usury, 157 
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Regulations relative to actions upon tlic case, 157 
Exportation of bullion 157 

Wages of labourers lixed, 167 

Husbiindry encourtiged incre^e of manufactures, 168 
General eharxicter of the laws enacted, temp^ Hijwry TI Ej 168 
Policy of Henry VIL, 158 
HbxNRv VXIT . — Me KkipohxMATkxn 
Reion OF, 169-— 207 

Conciliatory measures of the crown, 169,180 
Failure of attempts at xirbitrary exaction, 159 
Ciiuses of the absolute power of the crown, 169 
Correction <d‘ abuses, 16S1 
Stat. 11 Henry VJI. c. 3, repealed, 159 
Seveii; enxietments of various statutes mitigated, 180 
Improper puinehment of Empson and Dudley, 180 
Pecuniary Jtnpoaitimis^ 180 — 183 

Royal reveuues unequal to tlie charge of government, 180 
General survey, A.in 1522, pp. 180, 181 
Commons rtjgardlcss of national rights; 181 ‘ 

Intractable spirit of the commons in pecuniary ajiViirs, 181 
Arbitrary taxation resisted, 161 

Benevolences granted to escape from the persecuting vengeance of tlu 
court, 181 

Dislioiiourable character of the king, and servility of parliament, lC2 
Instructions to levy the benevolence, A, n. 1548, p. 182 
Those who rcfufR>il to contrilmte to the benevolence, were to appeal 
before tlui |>rivy council, 183 
Tyrannical Oharmler of ihe King ^ 183 — 188 
Unjustihabie cnactnu'iits, 183 

Victims sacrificed either to his revenge, caprice, rapacity, or lust, ICJ 
Cxvprices of the king blindly submitted to, 184 
Words do not constitute an overt act, they remain only in idea, 185 
Wqrds to the dLsparxvgement of the royal family made treason, 105 
Difficult to determine whether tlie stfitntes of Henry VJTl. W'cre owiii^ 
to his precipitancy, or to a formed design of tyranny, 185 
Knipowcn.-d to regulate the liue of successum, 188 
Devise of the crown, 188 

The king enabled to repeal all enactments made before he was tweiih • 
four ;>'ears of ago, 188 
Servilily of ParUanient, 188 — .88 
The Six Articles, 188 

Proelaiuations of the king to have the foi'ce of laws, 188 
Formation of n new court of justice, 187 
Mode in wliich crimitial prosecutions were conducted, 187 
Bill of xittainder, 187, 188 ^ 

'riic king acknowledged supreme liead of tlie (jhurch, 188 
Royal proelaiuation to have not oidy the force of law, hut the "authority 
of revelation, 188 

The parliament served the king as an instrument and a shield, 168 
A revolution in Enghind exm oidy be effected through the Hou8<i 
Commons, 188 

Privilege of Parliamerit^ 188, 189 
Exemption from arrest on civil pro<5ess, 188 
CasiO of Ferrers, 188- 

Declaration of the king, thxit all acts and processes cUming out oi 
mforior courts ,|nust, cease, aud give place to the court of parlia- 
ment,- 1.89 

Administration of justice, .189, 170 

Privilege of clergy and sanctuaries abolished, 189 

Sta-tutes of wills and Uses, 170^ 

Alterations in the mode of coriveyaucing, 170 
Bankrupt ami usury law’s, 170 ' 
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Impolitic laws, 170 

Improvement in the administration of justice^ 170 
SUPPRESSION OF MONASTERIES, 170-^178 
Stiitiitcs oY mortmain eluded by licenses of alienation, 170, 171 
Monasteries ex4mj)ted from ecclesiastical visitations, 171 
From the reports of the ecclesiastical commissioners, monks and nuns were 
abandoned to every disgusting species of lustful propensity (Note 2), 

Monasteries were the seiniiuiries of superstitions, illusions, lies, and 

folly, 171 

Framiulent im}>ositious as to I'clics, 171, 172 

Shrines and treasures invaded and seized by the government, 172 
Bccket nnsaiiited and uushrined, 172 

The monks endeavour to distract the civil government, 172 
Reasons assigneti by Henry VIII. for vesting the monastic property in 
the crown, 172 

Principles by which piirliamcnt w’erc influenced, to consent to the de- 
struction of monasteries, 173 
Dissolution of the smaller monasteries, 1 73 

Recital of Stat. 27 Henry VIII. c. 28, imputing infamy to the eccle- 
siastics, unopposed by the greater abbots, 173 
Amount of revenues which accrued from the dissolution of the lesser 
monasteries, 173, 17-1 

Dissolution of the larger monasteries in 1540, p, 174 
The«o gr<Jat foundxitiuiis were all surrendered, a few excepted, -vvlueh, 
against every principle of i'eceived law', were held to fall by the 
attainder of their abbots, 174 

The scheme of engaging the abbots to surrender their monasteries, con- 
ducted wdth many invidious circumstances, 174, 173 
Revenues accpiired by the suppression of the larger moriastc^ries, 175 
Henry, under the advice of Cromwell, secured tlic Reformation, by 
€listributi ng the abbey lainls among the nobles and gentry, 175 
Constitutional advantages from the distribution of ecclesiastical pro- 
perty, 175 

Lay proprietors of ecclesiastical prop<‘rty, support the influence of the 
crown, 175* 

Dissolution of the monasteries was, constitutionally speaking, legal ; 

because it was sanctioned by parliament, I78 
If, in the exercise of a public fniiichise, the power is abused, the law 
will, l>y regular })rocess, take it aw'ay, 178, 177 
Tliat wdiich is suited to one coinlitioii of society, and to one stage of 
civilization, is unsuibrd to another, 177 
Appropriation of monastic revenues to lay purposes, a mere robberj', 177 
Property of the monasteries helonge<l to the Anglican church, not to the 
Roman Catholic church (Note ID), 177 
The only portion of church property, w'hich the Roman Catholics can 
constitutionally claim, on the plea of identity of ndigioii, is that, if 
any, which was given during the reign of Mary, 177 
System of parochial relief did not originate from the dissolution of 
moiuiaterics, 177, 178 

During the existence of the mona«>tcrie8, the scheme of a provision for 
the poor, had b**en adopted bv the legislature, 178 
THE REFORMA^JTON, 178-207 ' 

Popular movements erroneously ascribed to the principal actors, as to 
their authors, 178 

Principles of Wickliffo anticipated by previous writers, 178 
Enactments relative to probates of wills, regulating of mortuaries, 
plurality of benefices, and non-residence, 178, 170 
These were rather regulations of a domestic nature, tlian attacks on the 
papal jurisdiction, 170 

The king acquired popularity with the people, by relieving them from 
the oppresi^iions of the church, 170 
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clergy not only felt an initnodiate restraint and loss of present profit, 
V»ut a pnKjedcnt was obtained for futnrc attacks, 179 
The clergy fattilly mistook their true interest, when they thought they 
wore eoncorned to link with it, all abuHos and corruptions, 179 
Vrerogatives of the kings^of England in ecclesiastical afiairs, 179 
Modes in which papal siiproinacy was established, 179, 100 
First contests l>etwcen the kings and the popes, respected tlie tem- 
poral possessions of the church, 100 
Tlui hist of power and unchristian bigotry of the See of Rome aniiilii- 
lated its aiithonty, 100 

Improper disposal* of benefices to foreigners prohibited by Stat. 'M) 
Edward I. ; Stat. 1 & 25 Edward III. Stat 6, IfJO 
Statute of Provisors (25 Edward 111. St/it. (>), 100, 181 
PVee elections, [ireseiitments and collations of benefices, vested in tlio 
c.rown and its subjects, 181 

If any inau oHended against provisors in person or goods, be was to hi- 
excused and unimpeachable (Stat. 27 Edward 111. Stat, 1, c. 1.), liU 
The subject to be cited only in tlie king’s courts (Stat. 38 Edwaial III. 
Stat. 2), 101 

All those wild took procurntories, letters of attorney, or farms from pni- 
visors, were to I'e punished as provisors (Stat. 3 Richard 11. c, 3), IMI 
Restrictions against aliens luiviug beuefieeB (Stat. 7 Ricliard 11. c. I‘J). 
181 ... 
Prohibitions from tlie titles of incumbents being confirmed by Koint' 
(Stat. 12 Richard 11. c. 15), 102 

Rights of preBentation only triable in the king’s courts (Stat, 13 Kicluiri 
J T. Stat. 2, c. 2), 182 

Evils from the translations of bishops, some being witliiii and some our 
of tlio realm (Stat. 18 Richard II, c. 5), 102 
Doteriniiiatioii of |»arliaixiont to withstajid tin? <*ncroachmeiits of tlx 
Roman See, 182 

Those who purchased bulls or other instruments froxn Rome or elsr - 
wher<', Mtecame subject to the ])ennlti<.‘S of a pra miiidre, 182 
Cistercian onler procured bulls, discharging them from the payuiciit f i 
titlies (Stat. 2 llenry IV. c. 4), 183 
Complaints a.gainst th«- ex(?essivt> rates of composition fur ecclosiasticul 
lien of ices (Stat. 8 IJenry 1 V. c. 1), 18.‘) 
jnvaliililv <d; royal license's for executing the pope’s bulls (Stat. 7 
I V. cc. 8, 8)‘, 183 

Pardon granted to those, wlio lind infringed the statutes against provisois 
(Stat. 11 llenry IV. cc. 8, 9, 30), 183 
Mistaken ])olicy of pardoning ofienders for the wdlfiil violation of poHiiivf 
laws (Stat, 3 Henry V. e. 4), 183 

From the commciieeincnt of the reign of Ritdinrd II. till 4 Henry V., 
the Set! of Rome was distractetl by scliisms, 183 
Martin V. seeks to ac(juire supreme autlHU’ity in Phigland, 184 
The clergy advocattr the rigitt of the pope to grant provisions, 184 
The Anglican clutrch having .suliinittcd to tlie legantine commission /I 
Wolsey, violated the Statutes of Provisors, 184 
Ch'rgy in convocation j>ay a composition for a pardon, 184 
Henry VIII, acknowledged as supreme head of the church, 184 
Pavment of nimates to the court of Rome forbidden (Stat. 23 Heiuv 
Vlll. e. 33), 184 

FiviiB which Inul arisen from the payment of annati\B, 185 
Conaecr.atiou of bislioj>s without tlie pope’s bull, 185 
Stat. 23 Henry VXII, c. 33, passed de bene esse, 185, 188 .... 
Appellate jurisdictioji taken from Rome (Stat. 24 Henry VTII. c. 11^) 
188 

Ail causes relating to the king or his subjects, to deterinmed %vithki 
th(! kingdom, 188, 187 

Apjjcals to Rome esteemed dishonourable to the kingdom, 187 
Foundations of the papal authority examined, 187 
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By the Creed of Blue /T., Supremacy of the Church of Rotne declared to 
he an A rticle of Faith, 187 

CouiK.'ils’’ which the Roman and Anglican Churches considered as 
general ^Note 14), 187 

Second General Council at Constantinople, A. d. 381, gave the title 
whicli was claimed for Koine to the Church of Jerusaloin, 187, 188 
The Third General Council, assembled at Ephcsils, A.u. 431, decreed 
that the rights of indepc‘ndeiit churches should he preserved, 188 
In 431, the Anglican Church had never acknowledged any subjection to 
the* See of Home, 188 

All authority which Ifome siibscuuently acquired in England, was in 
direct violation of the unrepoaled decree of the Council of Ephesus, 188 
Roman supremaev first acknowledged hv the Foiirtli Council of Latoran, 
A.D. 121ft, p. 188 

No authority for the pop('\s supremacy in Scripture, all the lipostles 
being made t'qiial by Clirisl, 188 

Quotations cited from Scripture in favour of papacy, do not prove the 
po])e’s supremacy, 188 

Ecclesiastical privileges foinid(?d on the practice and Canons of the 
church, and not ujkui any divine warrant, 188, 180 
Pr>pes can do nothing against the law's of the church, 180 
No jiapMl constitution is binding in anv clnirch, except it be received bv 
it, 180 

Arguments for the king's sujireinacy derived from the Old and New 
Testainents, 180, 181 

Canons of the ]>rimitivo clnircb had not any <*om})ulsive authority, but 
what was derived from civil sanction, 181 
Justinian addofl many novel conslitutions respecting ecclesiastical per- 
sons and caust's, 181 

Election of Ihe ])opes sometiTiK's nindo hy tlie emperors, 181 
In a iiiijiiarchy tlie king is supreme over all his su))j<>cts, 181 
Kings of Euglaiid luive ahvays liad a right to exercuse siqinunacy in 
ecclesiastical matters, 181, 182 

Kings of iMiglaud anciently divirkd hislu>prics ns they pleased, and cim- 
vei’ted b< netiia's from the in.stitutioii of the founders, 182 
'I’he <‘rown made laws about sacred niatt<‘rs, and Its power extended 
over th(‘ persons of cluirelnnen, 182 
'riie king’s supremacy qualitied, 182 

Divine coinniands upon the clergy to obey the teinf)oral j)rincc, 182, 183 
'riic necessity of ext.irj>iitiug the poj»c’s pnw'er, 183 
The king called tijtoii to reassumc his ♦ cclesiastical jurisdiction, 183 
Clergy in convocation, acknowledged that ail convoiN’itions had b(jen, and 
ought to be, assembled bv the king’s Avrit (Stat. 2ft IJeiirv VIll. 
0.18), 183 

Appeals to Roiiu^ condemned, and all aY>pcals were to be made according 
to 8 tat. 24 Henry VII 1. c. 12, pp. 183, 184 
Drigiii of the court of dtdegates, 184 

Eoundation of the practice of the ecclesiastical cotlrts, 184 
Ibiyment of first-fruits forbidden, 184 

lhslio|>s no longer to be presented to the See of Rome, lior to sue out 
anymore bulls there (Slat. 25 Henry VIII. e. 20), 184 
T^ispensatiens and licenses by tlie crOwm, lf>4 
Bishops to do homage to the crown, 184 

England released from dtqicndance on tire holy see (Stat. 25 Henry 
VIIT. c. 21), 184, 18ft 

Parlianumt the only power to consider how any of the hiWs wote to be 
disjionstMl Avith or abrogated, 18ft 
Dispensations or lic(?nsc»sto be granted by tlic archbishops, 18ft 
Parliament declare tht*y did not intend to vary from Christ’s church in 
the articles of the caiholit; faitli of Christendom, or in Aliy other 
things declared by Holy Scrupturo, 18ft 
Visitation of monasteries by th« king, 195 
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'Thg jtiug couiici). to reform all inclulgcjices and privileges, 195 

The king’s supremacy established by Stat. 26 Henry VIII. c. 1, p. 195 
Bulls, briefs, faculties, and dispensations granted by Jtoine te be vui<l 
(Stat. 26 Henry VIII, c. 16), 196 

Autliority of the See of Rome ruined by stretching its pretensions beyond 
what it was possible for any human principles to sustain, 196 
The nation rejoiced at the extirpation of the pope’s usurped power, lihj 
Articles of Faitfi** agreed to at a Convocation assembled in 1556, p. 
Clergy required to instruct the people to believe the whole Bible, and 
the three Creeds, 106 

Baptism a sacrament instituted by Christ for the remission of sins, 
196, 197 

Penance instituted by Christ, and necessary for salvation, 197 

Auricular confessum, to be used for the comfort of consciences, 197 

Restitution and satisfaction of wrongs, 197 

Sacrament of the altar, 197, 196 

.lustilicatioii signifieth the remission of sin, 196 

Images to stand in the cliurclies, 196 

Honouring of saints, 196 

Praying to saints, 196 

Religious ceremonies to be preserved as good and laudable, haviii« 
mystical significations, 196, 199 

Prayers for souls departed, declared to be good and charitable, 199* 
Religious Injunctions published by Cromwell^ in 1556, p, 199 
Ecclesiastical incumbents were to do their uttermost endeavour to extir- 
pate the pope’s authority, and to establish the king’s, 199 
Clergy to instruct the people in the reformed articles of faith, 199, 200 
Abrogation of superfluous liolydays, 200 
Superstitious images or relics, 200 
Religious instruction, 200 

Hacraraents and sacramcmtals to bo reverently administered, 200 

Improper amiistiments discouraged, 200 

Giving oi alms, 200 

Instruction of youth, 200 

Reparation of parsonages, 201 

Penalties for disobedience to the injunctions, 201 

Institution of a Christian Man^ 20 i 

Salvation refused to all persons out of the pale of the Catholic church, 201 
Publication of the Bible in the English Language justified, by IV. 
Laieran Council, Canon IX., 201 

Nothing more absurd than to conceal in an imknowii tongue the woixl 
of God, 201, 202 

The Roman Catholic church receives and reverences wdth equal 
and veiuiratioii the written books of the Old and New Testanu nts, 
juid certain unwritten traditions pertaining both to hiitli anil inanncis, 
as ill the old Latin Vulgate edition (Note 56), 202 
The Church of England rejects the Holy Scriptures as contained in the 
old Latin Vulgate edition, 202 

Fundamental difterences between the Cliurches of England and Rome 
in religious instruction (Note 36), 202, 203 
The Injunctions of 1536, p. 202 

The people to be instructed in the principles of religion, 203 
Images to be taken down, wliieh were abused bv pilgrimages, or offering'® 
made to them, 203 

Orders for keeping jwirisli registers, and other regulations, 204 
The Six Articles (Stat. 31 Henry VllI, c. 14), 204 
Sacrament of the altar, 204 

Communion in botli kinds not necessary to salvation, 204 

Non -marriage of priests, 204 

Vows of chastity, 204 

l*rivate masses/ 204 

Expediency of auricular confession^ 204 
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Parliament thank the king for tlie trouble he has taken in preparing 
those articles, 204, 205 

Penalti(?s f<^r non-observance, disputing, or preaching against the Six 
Articles, 205 

Marriage of priests declartul void, 205 

Punishinent of wonieii who abstained from confession or sacrament, 205 
Ap|)ointment of commissioners to try offenders, 205 
Law of the Six Articles mitigated (Stat. 35 Henry VJII. c. 5), 205, 200 
Ecclenastical Commissioners^ 200 

Commissioners appointed to esUiblish a religion (Stat. 32 Heiir\' VIII. 
c. 20), p. 200 

To establish nothing ri'pugnant to the hnvs and statutes of the realm, 
200 

Erudition for ant/ Christian Mmiy 200 

Teaches the same doctrines as the “ Institution of a Christian Man,'’ 200 

Publication of the Litany^ 200 

Psalms and Private Devotions, 200, 207 

lieierenci^s to statutes relative to the Ueformation (Stat. 20 Henry VIII, 

a), ao7 

Object of the statutes relative to the Meformatioii, was to hriiig ecclesi- 
astical causes, like the (dvil, under the control of the chief magistrate 
and fountain of justice, 207 

A religion of tla^* stale should he erastinii, or .subonlinato to the civil 
constitution, 207 

EinvAun VI., Rkign of, 208 — 252 
Genera I State of Political Aft'airs, 208, 201) 

Disposition of tlie crown of England belongs to the people of England, 208 
J^anger of admitting encroacinneuts on the constitution, 208 
Policy of Somerset and North uml)erlainl, 200 

1m ord(r to suppress the fact, that sovereignty is of popular origin, an 
innovation was made in th<i coronation oath, 200 
Jiescis.sion of Tyrannical Statuies, 209, 210 
'J'reason restricted to Stat. 25 Edward 111. Stat. 5, c. 2, p, 200 
Enactments under Henry VI fl. extending the crime of felony, laws 
against lolJardy, statute of tlie Six Articles, tVc. r».'pt\aled, 200 
Heresy a capital cri nu; hy the common law, 200, 210 
111 1552, a. bill introduced to renew the tyrannical statutes of tre.nson, 210 
Penaltii'S for calling tin? king h<*retic, schismatic, &c. 210 
Jmjjossible if religious tojiics were discussed, for the disputants not to bo 
subjected to penalties, 210 

Nil pcTsori to be con\dcted of treason, unless jiroved by the oaths of two 
witnesses, 210 

Heirs of the crown, endeavouring to break tlic order of succession, treated 
as traitors (Stat. 1 Edwanl VJ. c. 12), 210 
Hoyal Proclamations, 211 

Repeal of those st.atutes which had enacted that proclamations sbouhl 
lun e the force of parliamentary enactments, 211 
Power of dispensation frerjuently exercised, 211 
l*ro(dainations enforcixl by fmt; and im]>risoiinient, 211 
Material alterations olbxded by proclamations in national worship, 211 
fll Effects from the Distribution of Abbey Lunds, 21 1 — 213 
No abuse in civil sociot}^ so gre.at, as not to be attended with a variety 
of beneficial consequences, 211, 212 
Suppression of moiiastcrh's regretted by the people, 212 
The inonks the best of landlords, 212 

I'enantry subjected to oppressive exactions under lajuncn, 212 
I’arliainent interfere, to repress vagrancy and begging, 212, 213 
The Riot Act, 2J3 

Attempting to kill a privy councillor declared to be felony, 213 
Drigin of lord-1 icuteiuvnts, 213 
Parliamentary Proceedings, 213 — 215 

Tliijrty-two commiBsionerd appointed to compile a book of canon laws, 
213 
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Trials of Lord St-yinour, and Duko of Soinoi’sot, illustrato the mode ij 
wbioli poiial hiws are adniiiiistored by popular bodios, 214 
Attniuder of tin: Bisliop of Duriiam rojoeted by the copimoiiB, 214 
Govormnciit improperly mtcrh;ro in the retuni of members of parlia 
inenL 214 

Letters from the aldermen and brethren of Grantluiin to Sir Wiilian 
Cecil, 214 

Circular lettei*s written by the king to the sheritfs, to iufiucnco a parlia 
mentary election, 215 

This violation of the elective franchise nunoticed, 215 
The coniinous were not at this ]>orio<l tlie jealous safeguards of nationa! 
rights, 215 

THE REFORMATION, 215—252 

Weakness ol‘ th^^ laity an<l clergy who adhered to Rome, 215 
Instruction of the Peojde in the Iteformed I'aiih^ 215 
Preparation of homilies, and topics therein diseiissed, 215 
It is not tlie religion of the heart, but of the imagination, whitdi enslave:^ 
the Roman Catliolics, 2U» 

Delusions of the peoph* as to the spiritual po\v('rs of tlieir priests, 2H» 
Exposition of doctrine in tite homilies, 21b, 21/ 

All Changes ejfecled hy the English Catholic Churchy justified by iht 
practice of the Primitive Church ^ 217 
Thin! Council at Epliesus (a.ik 431), 217 
Decree that any Alteration in the ( ‘reed should he unlaufuly 217 
The decree issiUMl hy tlie (sumeil of Trent, A.n. 1540, p. 217 
Tlie creed against which the gates of hell sliall not prevail, 217, 210 
The symbol of the Roman faith, in 1540, was that, which to tliis day is 
us(‘d in the Anglican clmrcli, 2U» 

Pius IV. issues a new creeil, containing points of vloctrine, which not 
only never liad a place in any former creed, but against many ef 
which the fathers of the church had collecti vely home testimony, L'Ui 
Canons of Scripture^ 210 

Council of Trent committed an act of schism and impiety by decreeia.: 
^ those were to be accursed who did not receive certain unwritten triuli- 

tioiis of tlie Roinisii church, 210 
The ‘Seven JSacrameids^ 210 

•Council of Trent was the lirst which enjoined hy anathema the acknow- 
ledgment of seven sucrameiits, 210 

Gregory the Gn?at, Bishop of Rome, received only two sacraments, 2111 
Sacrifice of the Mass^ 21J> 

Canons of the (!’oun(al of Trent relative to the mass, 21!), 220 
Private or Solitary Afass, 220 
Unknown in tlie early church, 220 

T)(’i>artnre of the Roman Catholic church authorized at the couucii of 
Trent, 220 

Comm union in One Kind, 220, 221 

Advocated from au early period, but immediately suppressed hy tin: 
church, 220 

Condemned hy Pope Gelasius, in 404, pp. 220, 221 
Prohibited by tbe Council of Braga, .\.n. 075, ]). 221 
.First synod iacal probibitioii of the administration of tho Imly euchari^t 
ill both kinds (Cone. Constance, Sess. XUi. a.d. 1415), pp. 221, 222 
No presbyter, on jiain of excomniunication, to communicate the peopl*' 
under botli kinds of bread and wine, 222 
The commandment of God, essentially rejected by [the council of Con- 
stance, 222 

Decrees by the Council of Trent (a.d. 1502, Sess, XXI.), 222 
Doctrine of Transuhstantiafion, 223 — 227 

Opinion of St. Chrysostom, in his epistle writtim to Cmsarius, 223 
Opinions of Theodoret, Gelasius, Ephreemius, the patriarch of Antioolb 
223, 224 

History ef the doctrine of traiisubstantiation by AVaterlaud, 224 
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TnuisubsjtaTitiation according to tbo canons of tlie Cburcli of Rome, 224 
Tunstall, bishop of Durliiini, blames the decree of the l^aterjui coiinciL 
225 

Canons o? the Council of Trent, A.n, 1551, p. 225 

Presence of (Jiirist in thcM-ucharist according to the Church of Rome, 225 
Adoration of the sacranu-nt of the ouehurist according to the Church of 
Rome, 225, 22fj 

Reservation oi the eucliavist according to the Church of Jtoine, 22f> 
Prej>firation of the sacrament <»f the eucliarist aec'ording to the Church 
of Rome, 22(J 

Roinaii Catholic uiiscriptural docdriiu' of transuhstantiation, arose from 
taking ligurative words in a literal sense, 22(>, 227 
fmat/e Worship^ 227 — 

No pictures or images were allowed In Christian churclies during the 
primitive ages, 227 

Chiinens Ale\andi*inus rejects the notion of image worship, 227 
Adrian ordered tengdes to ]>e made wiflitmt imagi-s, 227, 228 
lUiberitan council forbid thir use of jnctnres in nlaia's of worship, 228 
Opinions of 8t. Ambrose, St. Jerome, and St Augustin, 228 
Originators of iniag^.' \voishi|», 228, 22P 
(.h.amcil of Nicte, A.n. 787) deerc'e imagx' worship, 229 
("liarlemagne, supported by almost tlie entire of the cliurch, protests 
against the decrees of tlje Niccaie council, 229 
t xmiicil of Frankfort, A.n. 78 C p. 229 

The Anglican and otlua* churches considered it was im])ossil)lG to repre- 
st nt Christ by an image, 229 

W^'orsliip of images provocl to l»e coudeunned by Scri]>trirc, 229 
Council of Frankfort rejectt.'d, despised, and condemned the decree of the 
.Nieium council, 280 

Schismatical decree of tin; Council of Trent, A.n. 1588, )>. 280 
ihic/rine of J^n rpalory^ 280 — 288 

No necessary connexion hetwcfui praying for the dead, and the hedief in 
purgatory, 280 

Tertullian rejects the notion of purgatory, 280 

St. Ambrose stat('s that death is a pa.ssage from trouble to Iratujuillitv, 
280,281 

GiN'gory Naziaii/cn and St, Jerome, deny the existonc<5 of a pnrgatorv, 
281 ‘ ‘ 
Ceimadius inaketh no mention of purgatory, 281, 282 
10\j}osition of Eeclesiastes XI. 8, by OJym]>iodoriis, 282 
Origeii asserts tlie doctrine of juirgatory, 282 
In 898 the docirine of ])urgatory was new, 282 

Cabal at Plorenee make the doctrine oJ‘ pnrgatorv an artich' of faith, A.n. 
1488, p. 282 

Definition of purgatory acooiding to tlu' Couneil of Fiorcuice, 282, 288 
] ndulpcnces,, 288 

Decree made V)y the Connell of 'rreiit, ,\.n. 1508, y. 288 

Authority of tin* ia>pe over purgatory, and tin; grant of iuduigences, 288 

Confession, and Feruincc, 284 

Practice of the primiiive Christians, 284 

Dicta, of St. Clirysostoiu, St. Augustine, Origeii, and St. Basil, xvitli 
reference to confession, 284, 285 
Ahsolution, 285, 280 

St. Chrysostom says, None can forgive sins hut Ciod mIoiio,” 285, 280 
Optatus proves that ‘^‘None can wash the filth and sjmxIs of the mind, 
blit He wlu> is the framer of the same iniuil,’* 280 
Doctrine of Gregory the Great, 280 

The Roman Catholic church, to acipnrc political ]>ower, makes the 
absolution of a jiriest Jiecessary for salvation, 230 
Decree of Innocent III. concerning coufossions, A, n. 1215, p. 230, 287 
Council of Trent, a. n. 1551, aceurses those who deny that the absolu- 
tion of a priest is not a judicial act, 237 
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It wiwB from coiifosskm aiid absolution” that the See of Rome was 
enabled to acquire her almost boundless influence, 237 
Tables set forth by authority, in which the rate of absolution for any 
imaginable crime was fixed (Note 100), 237 *' 

Questions in confession of a character the most immoral, 237j 238 
Questions to be seen in the theological treatises of Bailly and Dens 
(Note 101), 237 

reliances which were generally imposed by the clergy, 238 
Necfssit^ of the PriesVs Intejilion, 238 

Council of 7>eiit first decreed the priest’s intention for the validity of tljc 
sacraments, 238 

IJhpensatlon tviih the Levitical Degreca of ConsQngmmtyy 238 
Dissolution of Marriage^ 238 
Invocation of Saints^ 238 

Roman Catholic schismatic doctrines unrecognised liy the primitive 
churcli, 238 

Roman Catholic Doctrines of Christian Charity and Toleration^ 238, 239 
Excommuiiiented persons to be left to the secular powers, 230 
7’hos(i who are only marked w'ith suspicion to be smitten with the sword 
of anathema, 239 
Extcnniimtion of heretics, 239 

T’lxtract from the Imll In cci iia Domini (Note 108), 239 
I'enaltics if a temporal lord neglect to cleanse his country of heretical 
filth, 239, 240 

Vassals absolved from their allegiance, 240 
Indulgenee to those who exterminate lioretics, 240 
Punishment of the, receivers, dofendc^rs, .*iiid aln ttors of heretics, 240 
Clergy forbidden to administer the sacraments to such pestilent i)ersoiis, 
240, 241 

Progress of the Peformaiion under Edward VT,, 241—252 

Articles and Injunctions for the Visitation by Edward P/., 241 

Removal of images, 241 

Epistle and Gospel to ho read in English, 241 

Visitation of the sick, 241 

Litany to bo read in Knglisli, 241 

Regulations as to holydays, 241, 242 

Admission into the conimuiiion, 242 

IVlonuments of idolatry removed, 242 

Disposition of livings ; reading of homilies, &c., 242 

Iiijimetions to the bishops, 242 

Communion restored to its Primitive Institution (8tat. 1 Edward VI. 
c. 1), 243 

Sacrament to be given in both tlic kinds of bread and wine, 243 
Abolition of the mass, 243 

Election of Bishops (Stat. 1 Edward VI. c. 2), 243 
7'he spiritual dignity is conferred by consecration, and the king docs 
not interfere with the priestly offiee, 244 
Stat, 1 Edward VI , c. 12, repealing Statutes concerning Doctrine y and 
Matters of Religion, 244 

Penalties against those ivho deny the King's Supremacy, 244 
Superstitious Establish^nents finally Destroyed (Stat. *1 Edward VI. 
c. 14), 244, 245 

Act of Uniformity (Stat. 2 & 3 Edward VI. c. 1), 245 
Uniformity of service, and administration of the sacraments, 245 
Book of Common Prayer, 245 

AH divine offices to he performed according to it, 245 

Celibacy of the clergy, 245 

The custom of the Greek church, 248 

Illustrations of the impolitic laws of Rome, respecting celibacy, 246 
It is questionable whether the Church of Rome esteem the celibacy of 
the clergy an apostolical tradition or an ecclesiastical law, 247 
Marriages of clergymen legalised (Stat. 2 & 3 Edward VI. c. 21), 247 
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JUcclesiastical Judge auikorissed to give Sentence for Solemnixation of 
Marriage (Stat. 2 & S E«hvard VI, c. 23), 247 
Supersliiious Serviccn to he Disttfted (Stat. 3 & 4 Kdward VI. c. 10), 

247 ' 

SuppresHum of missals, &e., 247, 248 

Reformation of the Kcelesiasticul Laws (Stat. 3 & 4 Edward VI, c. 11), 

248 

Consecration of the Ministers of the Church (Stat. 3 &. 4 Edward Vf. 
c. 12), 248 

Neu) Articles of Religion {a. u, 1552), 248 
Assertion of tho Trinity, 248 

NothiiijLt to bo hold as an article of faith, unless sanctioned by the 
Scriptures, 248 

TJm Three Creeds, — Apostles*, Niceiie, and Athanasius, 248 

Original sin, 248, 240 

Prevailing grace, 240 

Divine grace, 240 

Justification hy faith, 240 

W orks before grace, 240 

Works fd‘ supererogation, 240 

1 niversal sin, 240 

Repentance — Blasphemy — Predestination — Name of Christ, 240 
All men I)onnd to ke(‘p the moral law — 'i'hc^ church a congregation of 
faithful men— Powers of the church in articles of faith, 240 
Decrees of general councils siihordinnte to the Scriptures, 240 
Doctrines of jnirgatory contrary to Scripture, 240 
Ministration of the aacrament, 240 
Religious services to be in English, 250 
Two sacraments efTectual signs of God’s good will, 250 
Virtue of sacraments do not depend <»n the minister of tlunn, 250 
By i)aptisin we arc th(5 adoptc'd sons of God, 250 

The Lord’s Supper is not a bare token of the body and blood of Christ, 
but is the comniunion of the body and blood of Christ, 250 
Only one propitiatory sacri/icc, 250 

Marriage of tlie clergy, not j)rohibited by God’s cominand, 250 
Persons rigliily excommunicated to be looked on as b(*athens, 250 
ObservaiHJO of ceremonies need not be the same at all times, 250 
Reading of homilies — Book of Common Prayer — Snpreniaey of the 
king, 250 

No community of goods — Swearing coiidcmncsl — 'I'he resurrection — 
De parted souls do not die — Fable of the niillennaru‘S,a Jewisli dotage 
— Piinisbiuent of the damned, 251 
Act of Uniformity (Stat. 5 & 0 Edward VI. c. 1), 251 
The Book of Common I’rayer, 25 J, 252 

Appointment of Fasts and (Stat. 5 & f# Edward VI. c. 3), 252 

Marriage of the Clergy^ true, just, au<l lawfid matrimony (Stat. 5 A, 8 
Edward I. c. 12), 252 

A factious party existed who Were deterinined to op|>ose the j»rogress of 
th(5 Reformation, 252 
Mary, Rbion of, 252 — 282 

Perfidious and Tyrannical Character of Mary^ 252 — 255 

Church of Rome received a mortal hlcnv by tiie translation of the Bible, 

252 

System of unprovoked cruelty was adopted during this reign (Note 2), 

253 

Persecution spreads the jierscciited bcdlef, and multiplies its adlierents, 
253 

Mary commenced her reign with two wilful falsehoods, 253 
Illustrations of tho religions principles of Mary, 254 
Heretics can be compelled, by corporal puinshmeiits, to return to tlie 
faith, 254 

Heretics can be compelled to hold the faith, 254 
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^ . * Not always eo>pedient for the eliuveli to usie her rights, 254 

Heretics punishable with tleath, 254 

The comi try governed as if it }»ad been recently conquered, and that 
no ('Stiiblisiied constitution existed, 255 ^ 

Protc'stant iniaistcrs, for no other crime than their religion, iiicaro 
rated in prison, 255 

I'hose wlu) had heretical books were to be juuiished ]>y martial law, 255 
Mary “ a virgin scut hy God to ride and tiiino tlic })eople of England, " 

2k) 

Interference by the Crown in Parliumentary Elections^ and its remits^ 
255--2r>fj 

Corruption of parliament, 255 

Circular letters from tlu* queeii to the sheriffs, conimanding them to 
admonisli the electors to (dioose good Catholics, 250 
Creation and n^storation of boroiiglis, 250 

The pficrs ineroase«l in numbers, hy ii ]iavtial nomination of abbots, 25G 
Mass perfornioil btdbrc both Houses, 25(» 

Ue|>eal of the statutes «>f Edward VI. ndative to religion, 250, 257 
Parliament reCusi' to invest the queen witli a power to dispose of tli<' 
crown, and of .••ppoiiiting her successor, 257 
Or to declare Philip ^tresimiptivt' lieir of the crown, or to give their 
cojiHoiit to bis coronation, 257 

The peers sui>port tin* govevumeiit in every stuge of its iniquitous and 
aeecursed poliey, 257 

Illufltratioii of tiie privileges of ])arliament, 257 

Members of parliament eomniitted for freedom of speoob, 258 

Poj»ular statutes; and trial b}’ jury, 258 

Every ^q) 0 cies of treasi>n not (‘ontained in Stat. 25 E«lward HI. Stat. 5. 
c, 2 ; ami every S]M‘eie? of felony appoiutcal to be within the case of 
prannuntre^ ^c., abohslnMl, 258 
Juries commenced to lx* (dfeeiive tribunals, 258 
ATnnicipal JnslKuHonSf 258 — 280 
Mar^granfial forty-seven munici]>a] cbartt?rs, 258 

Elective frau<dii<^e not directly int<.‘ribre<l witli by the royal charters, 258 
Charter of Mary granted to the inhabitants, but no mode provided of 
nominating, making, or admitting, 258 
Iku-gesses and eitiz(ms were the inhabitant honseboldors, 258, 280 
Pecuniarv impositions, 280 — 281 

Violent and tyrannical expedients to extort money for satisfying ilie 
pecuniarv demands of Pliilip, 280 
Commer<;e shackled with unconstitutioufil ixsirictioiis, 280 
TMegal levy of tax‘‘s, 2t»0 

Iinpn'ssrneiit, and the Spanish mode of arrest, 280, 281 
Punishment by Torture^ 281, 282 

The torture ri'cognised as ]iart ol' the eriminal process, 281 
PreUminary steps towartls tin? iiilrodnctioii of the iinpiisition, 281 
The common “ rack,’' scavenger's ihinghter," “little case,'* &;c., 281 
Persons punislnMl for offeiiees, without the existence of legal evidi iico, 
282, 28*3 

Death of Mary caused l>y the cojitmiipt of her husband, and inability 
to murder her innocent sisti r, 282 
Character of Mary, 282 
Elizabkth, Ukign of, 282 — 311 
Preroyatlve of the Crou-n, 282, 283 

Recognition that the croAvii possessed an enlarging and restraining 
pow'er, 283 

Cause which induced the coimuons to flatter the queen with disgusting 
flatteries, 283 

Recognition of the title of Elizabeth to the crown, 283 
Tonnage and j>ouiidago given to Elizabeth for life, 283 
Establishment of ordinaries in collegiate churches and sehools, 263 
Court of <Siar Chamber ^ 264 
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I’ho most dangerous attacks on liberty, arc those which surprise orimdcr* 
mine, 2fjl4 

Idle Star-Chamber was supported by, and gratified the lower ranks of 
society, 2(i4 

Elizabeth employed the court as an instrument of tyraimy, 264 
Royal Proclam alio ns ^ 264 — 26(i 

A right claimed to ivirry into effect tlie spirit of the existing Jaws, 2(>4 
Banishment of Irisbinen, and restrictions on private rights of property, 

265 

Slierifi's and jnstlces ordciVMl to commit to prison, or pass to their proper 
homes, all vagabonds and idle persons, 265 
Martial law exercised wlicn no immediate danger to the state w as a]»pro- 
luaided, 265 

Those wdio imported foreign bulls or books were to be punished by 
martial law, any law or statute to the contrary notwitlistaiuling, 265 
Martial law declared against, riotous i»ersoiis in the streets of London, 266 
Administration of Justine^ 26(i — 271 

Improper administration of justice under the Tndors, 266 

E.sseiitial principles of evidence, (‘itlier unknown, or totally disregarded, 

266 

(Corrupt conduct of jurors, 266, 267 

Case of Haluiigton, 267 

Itigbt of ptMHunfdory ehalienge denied, 267 

Tm])roper restrictions njxni the verdict of the jury, in t.)ie case of 1 Jdal, 267 
l)iscredital>le evidence, offered f)y the law ollicers of tlie crown, 267 
Case of Penry, 266 

Tyrannical principles of Lord Keeper Pickering, 266 
Jury panel illegally composed, 268 
Pimislnnent of jurors, 2 tj 8 

Impossibility of oldjiining justice against the capricious will of tlie 
sovereign, 268, 268 

AVarrnnts issiie<l, exemj)ting particular persons from all suits and pro- 
secutions, 2()8 

Partial suspension of the writ of habeas corpus, 268 
Pemonstrance from the judg<‘s, respecting the violations of the law', 268 
Such reiuonstraiuje do(‘H not fus atlu' tliat s}»irit of li)»erty, w'hicli it wa.s 
the duty of the beneli to have maintained, 268 
Tlie subject cannot bt^ detained in prison against the laws of the realm, 
268 

Pt'rson.s detained in |>ri.soii, and no cause assigned, 270 
Pt'rsons, when di.seharged lawfully in court, have been recoiumittial in 
secret places, 2/0 

Ollicers for executing the writs of tlie snpcu’ior courts sent to prison, 270 
Extortions by pursuivants, 270 

The judges reipiired to state wlieii persons shovdd be detained in, or 
delivered from prison, 270 
IJnconstitutioiial declaivitioii of the; judges, 270 , 271 
Pnnishnu'iit by the rack, 271 
Pecuniary P.ractions, 271 — 278 
lk*cuiiiary liabilities of Elizabetli, 271 
Dilapidation of the royal demesnes, 271 
Exaction of loans, 27 1 

A loan” did not imply a voluntary and mutual transaction (Note 3), 

271 

Purveyance and pre-emption, new-year’s gifts, wardship.^, embargoes, 
and monopolies, 272 

(Commons reijrimauded by tlie queen for interfering in cases of purvey- 
ance, 272 

No article allowed to lie imported or exported without license, 272 
Elizabeth followed the example of her predecessors, in comniittiiig 
depredations on the ecclesiastical revenues, 273 
Bishops and incumbents prohibited from alienating their revenues, 273 
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Mode in -which Elizabeth pillaged the church, 273 
Iinjyressment, 273 

Methods adopted, of employing the prerogative of im[>rcj^sment, 273 
Persons of educiitiou appointed to nioaji and incompatible offices, 273 
No persons allowed to enter or depart the kingdom without the permis- 
sion of the cxecHitiv'e, 273 
Liberty of the Press, 273, 274 
Sale of books regulated by the goveriiineut, 273 
Presses to be oiitored at Stationers* Hall, 274 
Lieeiishig of printers, 274 
Licensing of books, 274 

Stationers’ Company empowered to search houses, 274 
Decree of James 1. respecting the importation of books, &c., 274 
Undue Influence exercised over the Boroughs, 274 — 281 
Borough institutions modelled for political objects, 27«'> 

Pirst case of bribery brought before the House (Note 1), 27»> 

New boroughs summoned to send members of parliament, 275 
Municipal and parliamentary 1'ranchist‘s enjoyed by the same class of 
freemen, 275, -71* 

Right to return members of parliament cannot be lost, 278 
Charges of l)urgesses avoided, 270 

Many places cc^ased t(> l)e boroughs, not keeping up the exercist* of their 
exclusive jurisdiction, 270 

License from the king to bo discharged from parliamentarv attendance, 
270, 277 

Prerogative of the king to create boroughs, 277 
Creation and restoration of boroughs, in 13 Klizahoth, 277 
Origin of select bodies” in inunici}>al corporations, 277, 278 
Origin of the usurpations and conflicting usages in boroughs, 278 
Anxiety of tin? crown t<> bring the commons ujuier its coiumand, 278 
Burgesses of Wells commanded, in 1570, to elect flt parliamentary 
re j>reseiita ti ves, 2/8 

In 1584, Sir l^rancis Walsingham had the nomination of the burgesses 
of Colchester, 278 

In iri84, Earl of Leicester retjuesis the iiominalion of one of the members 
for Andover, 2/8 

Burg<‘sses of Bceralston eU?ctt?d at the laMpiest of the cliief lords of tin? 
borough, 270 

ITnprecedouted mode in which tin? burgesses of Carrickfergus were re- 
leased from seieeting one of their representatives, 278 
Illegal privileges of iioii-r<*sideJits, 270 
Electors and elected re(juired to be resiants, 270 

Argument of Mr. Norton in urging the. impolicy of electing only resiants 
as reprt?sentatives, 280 
Case of Corporations, 280, 281 
Can only he regarded as a political job, 280 
Authority of the select bodies to make bye-laws recognised, 280 
Case of Cor]>orations ought not to lia^ e been recognised by courts of 
law, 280, 281 

Origin of the illegal powers assumed by the common councils,” 281 
Privilege of Parliament, 281 — 280 

Illustrations of the “ imprescriptible rights of the commons/’ '281 
House of Commons apologize? for aelvising a fast without the permission 
of the queen, 281 

Restrictions from discussing ecclesia.sti<*aJ causes, 282 
The cominoii.s not to speak every one what be listetli, or what cometh 
into his brain to utter,” 282 

Custom for the speaker to road and expound all bills to the House, 282 
Committal of a member by the queen, for intt?rferjng in ecclesiastical 
affairs, 282, 283 

Members reprimanded, for interfering with the officers of the exchequer, 
283 
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Proliibitlon from reading a bill for Reformation of the Common 
Prayer, 2C3 

Discussions of the commons assume an appearance of liberty, 283, 284 
Complaint of grievances prohibited, 284 

Tlie audacious, arrogant, and presumptuous members reprimanded by 
the lord kee]>cr, 284 

Wentworth committed, for u]iholding the privileges of the commons, 284 
Commons prevented from discussing ecclesiastical government, 285 
Questions of Wentworth as to the privileges of the House, 285 
Committal of Wentworth, 285 

Petition requesting the queen to entail the succession of the crown, 285 

Numerous commitments of members, 285, 288 

Important Privileges acquired hy the Commons^ 288 — 289 

Cases of I'^errers and Smalley, 288 

Commitments for assaults on members, 288 

No subpotiiiafor the attendance of a member in any court permitted, 286 
Members punished hy imprisonment, fine, reprimand, and expulsion, 
288 

Commons vindicate themselves against contiimaeious expressions, 286 
Controverted elections originally decided in ehancerv, or by a jury, 287 
The commons maintain tlicir privilege to judge of the validity of parlia- 
mentary returns, 287 

Member of the Convocation House, disqualified from being a member of 
the commons, 287 

The House siqx'rsedc the autliority of the chancidlor, in cases respecting 
the validity of parliamentary returns, 287, 2(18 
In 1593, the commons sustain their privilege of originating money bills, 
288 

Elizabeth’s notion of tlie duty and authority of i>arli ament, 288, 289 
Prerogative of the crown, not be abridged or examined in parlia- 
ment, 289 

^HE REFORMATION, 289—311 
An infallible chnrcli is a haven from the seas of infidelity and doubt, 289 
Tile crown re-invested with jurisdiction in t.'cclesiastical and spiritual 
aflairs (Stat. 1 Klizabetli, c. 1 ), 289 
Supremacy of the queen, 290 
Restrictions as to the definitions of heresies, 290 

None except ecclesiastical or civil ollicers lK)und to take the oath of 
supremacy, 290 

Act for Uniformity of Common Prayer and Church Servii*e, 290, 291 
The government endeavour to unite the nation in oiic! faith, 291 

No adoration intended to any corporal |)rcseiice of C^irist’s natural 
flesh and blood,” (unittc-d from the Rubric, 291 
Book of Ordination not in express terms named in the A<;t of Unifor- 
mity, 291 

Reforined clergy commanded to use the Common Prayer, 292 
Speaking in derogation of the Book of Common Prayer, 292 
Statute lV>r Uniformity framed with great lenity, 292 
Penalties against tho.se who maintained the authority of tins Roman 
See, 292 

Persons nmintainiiig the authority of the pope or Roman see subjected 
to the penalties of praiimmlrc (Stat. 6 Elizabeth, e. 1), 292 
The Injunctions^ 292 — 294 

Injunctions given by Edward VI. renewed with very little? variation, 

292 

Marriage of the clergy allowed under certain restrictions, 292 

The (‘lergy to use habits according to tlieir degrees in the Universities 

293 

Parishioners to attend churcli service, 293 
Kneeling at prayers, 293 
Explanation of the oath of supremacy, 293 
Altiirs and communion tables, 293, 294 
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Thanksgivinga for blessings to the ehiifch in the saints depavtctl this 
life, 294 

Court of High Commission^ 294 — 296 - 

Primitive reformers were far from adopting the principle of religioas 
toleration, 294 

Ecclesiastical authority delegated by Henry VIII. to a vicegerent, 294 
Under Elizabeth it was executed by commissioners, 294 
Court of high commission calculated to indulge religious rancour aiui 
animosity, and accustom the people to political subjection, 294, 295 
Powers of the commissioners, 295 
Deprivations of the clergy, 295 

Religious ptrrscjcution (iiscountenancfrd by Burleigli, 295 
Elizabeth eoinmands in ecclesiastictal matters that no man should ho 
Bulfered to decline from the letb^r of the law, 290 
Papists and puritans during their political existence have ahvays ht on 
rega rdless of pure coiistitutioiial reforirrj, 290 
The Thirty •nine Articles, 290 — 290 

Prt^i^-hted to the convoeation hy Archbishop Parker, 290 
Alterations made in the draft pre]>ared l)y Parker, 290, 297 
In 1571, the coiivocation revised the articles of 1562, and made sonu‘ 
alterations in them, 297 

Articles XIX., XX., XXXV., do not seem to be included in Slat. 

13 Elizabeth, c. 12, p. 297 * 

Subscription by the Upper House to the XXX IX. Articles, and their 
publication l>y Bishop .Tew<*l, 297 

Disputes as to the authorized copy of the Articles .settled hv the canons 
of 1004, p. 297 

Essential difference between the Forty-two Articles under Edward VI. 

and the Thirty -nine by Elizabeth, 2tl7» 296 
Eninneration of the canonical and apocryphal books, 296 
Power of the church to decree rites and ceremonies, 296 
The article respecting the Jjord’s Supper, 296 

Bull of Pope Bins F. ndeasing all Hubjects front their allegiance to 
EliznboMi, 296, 299 

This bull illustrates the principles of llie Clnirch of Rome, 299 
Statements of the Universities in 1766and 1769 as to the non-depos- 
ing” ju)wer of the pope canvassed, 299 
Perjury mid fraud justified by tiu* Roman Oatholie chureb, 299, 300 
Decree of HI. Laterau Coum il, A,n. 1179, ]>, 300 

Extracts from Dens’ Tli oology as to “ ofticial lies,” and “ extirpation ol* 
dissent” {Note.s 16, 19, 20), ]>. 300 
Declaring the queen a heretic made treason (Stat. 13 Klizabeth, c. 1), 
300 

Bringing bulls, Ac* from Rome subjeetiMl the actors to the penalties of 
treason (Stat. 13 Elizabeth, c. 2), j). 301 
Uregory XII I. recognises the principle of the Bull of Pius V., 301 
Tivasonable designs of the Roman Chitbolics (Stat. 23 Elizabeth, c. I), 
301, 302 

Penalties for non-observance of Stat. 1 Elizabeth, c. 2, ]>. 302 

.Tesuits defined, 302 

Restrictions on .Tesuits, 303 

Exjiiilsioii of Jesuits from England, 302, 303 

Felony to receive or mainfaiu a Jesuit, 303 

Object of tlie Statutes of Recusancy, 303, 304 

Obstinately refusing to attend the service of the church, ot* iinimgnirig 
the ecclesiastical authority’ of the qiieeu, (Stat, 35 Elizabeth, e. I,) 304 
Popisli recusants convict, (Stat. 35 Elizabeth, c. 2), 304 
Distinction between “ Protestant” and “ Pojnsb” recusants, 304, 305 ^ 
Acts or circumstances which coristituted a papist not clearly dehned, 305 
Conduct of the Roman Catholics justified exemplary severity, 305 
Declaration of the sentence of Sixtus Quitltns, 305, 300 
None to be monarchs of England but by leave of the pope, 300 
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‘‘ Obscure people'* promoted instead of the ancient nobility, 306 
The subject absolved from allogianoe to the crown, 300 
The Chuitch of Koine is not the catlioUc or universal tihurch (Note 24), 
300 ^ 

Standard and basis of the Church of Enjrland, 307 
Summary by Dr. Short of the reJi;;ioiis beneficial effects of the Refor- 
mation, 307 

Good works only acee|>ted as proofs of faith, 307 

The communion does not exist in the magic virtue of 'priestly offices, 
307, 300 

Personal responsibility of the individual cliristian, 308 
Tlie Bible not witlihcld from the hands of the people, 308 
All persons tauglit to examine for theins(dres, 308 

Diminution in tin? powt^r of the chiircli, considered as a body distinct 
from tile laity, 308 

Property of the church greatly decreased, 308, 300 

'I'lie church intended to promote the cause of religion, not religion to 
advance the. interests of the eliimd), 300 
Idenlity of the Eaqliah Catholic Church not destroyed under the Tudors, 
300-311 

Illustration of the mode in which the Reformation was effected, 300, 310 
That sect eormnonly called Roman Catholics," are a mere body of dis- 
senters from tlie English Catholic church, 310 
The Church of Rome of the present day, cannot be identified with the 
Cliurch of England [n'evioim to the Reformation, 310 
Severity exercised against the Roman Catholics on account of their 
treasonable efforts ito sulivtrrt the English Catholic church, 31 1 
In Ireiand the only repri'seiitative, hy <‘juscopal succession, of the church 
whieii St. Patrick founded there, i.s the reformed Catholic church at 
this day established there (Note *28), 310 
For the first fifteen years of Elizabetirs r<'ign, almost the entire body of 
tlHOii who adliend to the Roman doctrine conformed to our worship, 
and commnuieated in our churches (Note 20), 311 
The scliism which int(*rrupts the eomnuniion between the Churches of 
Rome and England, is wholly the work of the former, whose schis- 
matlcal e.onduet has even brouglit into question her claim to the 
appellation of Catholic* church, 311 
Stuart, Uousk or, 312 — 487 
James I., Reion or, 312 — 'MH) 

Title of James J. to the ( rotvn, 312 — 315 

Disjuites under the Stuarts were for the establishment of a political con- 
stitution, 312 

Under the Tudors the laws had heeii superseded from religious dissen- 
sions, and for the d(‘jn*essiou of the nobility, 313 
J'o the democratic j)uritans the regeneration of British freedom may in 
some irieasure be ascribe<i, 313 
l-'iiritauism defined (Note 1), 313 

Liberty preservt d by preserving the independency of parliament, 313 
Parliamentary recognition of the hereditary right of James to the 
crown, 314 

No authority for any person claiming an abstract liereditary right to the 
crown of England, 314 

ITenry VII. liad no hereditary right to the crowni, 314 
Neither lleury Vlfl.nor lildward V|, laid such stress on hereditary 
right as was done by James I., 314, 315 
Power of parliament to limit or bind the descent and inheritance of the 
crown, 315 

House of Stuart not legitimate sovereigns, 315 
Title of the Stuarts concisely stated, 315 

Improper Jn^uence exercised over the Borough Institutions, 316 — 320 
The number of {Kfrsous who composed the Houses of Lords and Com- 
mons (Note 1), 316 
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Royal proclamation respecting the choice of kiiighta and burgesses, 316 
Supposition that uudertakers” had engaged to secure a court majo- 
rity, 316 

‘^ Citizens’* and “ burgesses were the inhabitant householders, 317 
Cirencester case, 317 
Chippenham case, 317 

Cliartcr of the crown cannot alter the elective franchise, 31 7> 318 
AVinclielsea case, 318 

Bye-laws cannot alter the right of election, 318 

No prescriptive custom for returning members of parliament, 318 

Borough rights and corporate rights distinct, 318 

The crown cniinot divest a person of a public right, 318 

Responsible resiauC}' gave a right to exercise the elective franchise, 313 

Legal decisions as to the qualifications of a burgesss, 319 

To bo a “ citizen,” inhabitancy requisite, 319 

A ‘Vcitizon ” must pay “ scot” and “ lot,” 319 

Case of Sachev'erel, 319 

Otes’ case, 319, 320 

A citizen must be an inhabitant Jiouscholder, 320 
A colourable residence, not sutfieient for citizenship, 320 
“ Responsible rcsiancy ” confers at the present moment a constitutional 
right to tlie parliamentary and municipal franchises, 320 
Prerofjative of the Crown, 321 — 32o 
Principles of absolute monarchy disseminated, 321 
Tyrannical acts of the Houses of riidor applied to ordinary govemmoiit, 
321 

Clergy contend that spiritiuil and temporal jurisdiction is vested in the 
crown, 321 

Judges deny tliat anything but a statute can divert the course of justice, 
321 

CowelVs Law IHctionarp, 322 
Absolute power of the king, 322 
The king above parliament, 322 
A king in abstraeto et in concrete, 322 

Polly of JiuiK.'S upon the subject of prerogative, illustrated by a royal 
speech to parliament, 322 

A uthority of the ISooereiyn to issue Commissions and Froelamations, 323 
The king cannot l)y his proclamation crcjate an ofibnee, 323 
Right of the subject not to be governed, except by the common and 
statute law, 323, 324 

Protest of the commons against undefined principle's of government, 324 
I'Jie issue of illegal commissions, 324 

General apprehensions respecting the increase of proclamations, 325 
Policy of issuing proclamations justified l>y James, 325 
Assumed distinctions between laws and proclamations, 325 
Taxes cannot he levied without consent of Parliament, 325—330 
Increased influence of tlje opi>o8ition in parliament, 325, 320 
Refusal of supplies, 320 

Grants for monopolies called in and annulled by James, 326 

Statute Confinuatio Ciiartarum, 326 

Grant of tonnage iind poundage, 326 

Fixing of now rates ujK>n merchandise, 326, 327 

Tile principles which induced the crown to increase tlie amount of 
poundage, 327 

The inforraatiou agaiiLst Bates, 327 
Corrupt decisions of the judges, 327, 328 
Book of rates under the great seal, 328 

Freedom of speech claimed by the commons, and that taxes cannot be 
levied without con^nt of parliament, 328, 329 
Protest agiiinst taxation by the crown, 329 
Bill taking away impositions^ rejected by the lords, 329 ' 

Loans refused to the crown, 329 
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Sale of honours, 330 ^ 

IMvilege of Parliamenij 330 — 353 

Tlio coinmoiis, in 1014, alarmed on accoiuit of the rumour respecting 
undertakers,^’ 330 
III temper of the comipoiis, 330 
Committal of members, 330, 331 
PurliamerttcMry Eleotihc JF'mncAwijy 331 

The chancellor issues an election writ in compliance with the royal pro- 
clamation, 331 

Remonstrance by the commons, 331 

The king, ius an absolute sovereign, commands the commons to have a 
conference with the judges, 331, 332 
Consequences of the power ossunuid by the chancellor, 332 
I^arliamentfiry committee appointed to confer witli the jiiriges, 332 
A Form of Apology and Satishiction to be delivered to his Majesty,” 
332, 333 ^ 

Encroachments made on the privileges of the commons liv Elizabeth, 
333 ^ ^ » 


I 


Goodwin’s election and Sliirloy’s arrest, 333 

The king not acknowledged as an absolute sovereign, 333, 334 

Privilege of members from arrest for debt, 334 

Case of Sir Thomas Shirlev, 334 

Powers of Commitment by the House of Commons^ 334-— 345 

House of Commons a court of judicature, having a power of judicature, 


I’owers of commitmont by the commons, arc lliose wliich belong to all 
courts of j udicature, 334 

WJien the commons adjudge anything to be a contempt, their adjudica- 
tion is a conviction, 335 

Courts of eoinmon law, judges of privileges of parliament incidentally, 
335 


Po\vers of the commons to commit recognised by the legislature, 335, 33(1 
Recital of Stat. 1 James T. c. 13, p. 33(» 

Writ of t^xocution may issue when privilege of parliament ceases, 330 
No person to he prosecuted for redeasiiig one, having privilege of parlia- 
ment, 330 

Statute not to diminish aiiy punishment to be hereafter inflicted by f»ar- 
liament, 330, 337 

Parliamentary recognition of the right of tho commons to inflict punish- 
ment, 337 

The commons possess the authority of summoning any t'ominoncr lieforc 
them, 337 

Resolution of the commons to punish breaches of privilege by' imprison- 
ment, 337 

Cases in wiiieh tho commons have vindicated their rights of privilege, 
337, 330 

Alode in whi<?h the oonimone have enforced their rights of privilege, 338 
Cases where the execution of the orders of the House has been 
obstructed, 330, 33!) 

Privileges of the commons undisputed, 339, 340 

Grounds upon wdiicU the c©tirts of common law have refused their inter- 
position in cases of parliamentary privilej^e, 340 
Supposed ignorance of the coimnon-law judges respecting the law of 
parliament (Qtt^en v. Paty), ;i40 
Thorpe’s cfuse, 31 A: 32 Henry YI;, 340 

Judg<‘s ought not io give mty opinion of a mattcir of jiarliamcut, 340 
lilustratioii of the restricted pow'crs of the cothinoii-law courts ju ques- 
tions of privilege (Jay v. 341 

House of Commons is a court of superior authority to that of the King’s 
Bench, 341 

the commons decree luiythiiig to Ikj » contempt, the courts of 







IWDICX. 


CXLVi 


INDEX. 


INTRODUCTION— / 

common law arc bound to give credence to that determinatioti \ Queen 
V. Pitty\ 342 ^ 

Courts of common law cannot judge of privilege, l^ecause it is de- 
cided l\v the* law of parliament, 342 

Every supreme court possesses an absolute power of judging of its own 
contempts {^Hex v. Murrtiy\ 342, 343 
Courts of law cannot judge of i>arliataontary contempt, oven where the 
cause is stated, 343 

No app<;al from any supreme court in cases of contempt (Ifrass Crosb/j'a 
case)^ 343 

Powers of the commons to commit for contempt summed up by Lord 
Elloiiborough, 343, 344 

The subject has an inherent right of enjoying whatever liberties tin; 
laws have defined, and of resisting any restrictions which are not 
authorized, 344 

The couimoii and statute law have defined the place of jurisdiction, 
whore any questio)» affecting the property or liberty of the stibjeel jh 
to be d<*terniined, 341 

Anomaly in the constitution, that the commons should possess the privi- 
lege of contempt, 345 i 

Arbitrary process against the accused, in cases of privilege, 345 
Exemplifications of constitutional liberty, as administered by the c«an- 
iiions, 345 ^ 

Undefined powers sbould never be entrusted to a po])ular asBenibly, 
l)ecaus(‘ tfiere is no individual responsibility, 345 
2*atentii of Monopoly^ and Parliamentary Impeachment^ 346 
Patents granttul to Bir Ciles Mom}>esson and Sir Francis Michel, 346 
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Parliament summoned, to acquire its consent to tho ostahlishment of a 
standiug army — the employmeut of Roman Catholic officers — and a 
ro]>eal of the llabeas Corpus Act, 462 
A supply required to sujiport a stajiding army, 462 
Parliament request the discharge of Roman Catholic officers, but which 
is refused by tlio crown, 463 

Opposition by tho lords to tho tyramiy of the crown, 463 
Prerogative of Dispensation, 463 
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Taiupering with the judges, 4 (j 4 
Dispensing power of the crown defined, 4fi4 

The, Angiiam clergy silenced, for having declaimed against the errors 
of Rome, 4G4, dGo 

Disobedience to the royal mandfito bv the bishop of Loudon, 46*5 
THE ECCLESIASTICAL COMMISSION, 465 
Ecclesiastical authority x)03sessed by Elizabeth, 46*6 
Stat. 16* Charles 1. c. II, i>. 465 
Stat. 13 Charles II. c, 12, p. 46*5 

Appointment of e<*.clesiastical commissioners by Janacs II., 465 
Citation of the bishoi) of London, to answer for his contempt in not 
suspending Dr. Sharpe, 466 
Unc(mstitutional E, vcrci.se of the Preroffatioe, 466 
Encaraprnent of an army on Hounslow Heath, 466 
Suspension of tins penal statutes, in fitvour of tlie Catholics, 466 
Reasons which iniluenced Janies II. to attack the universities, 466, 467 
Board of regulators established, for the jiretended reformation of cor- 
jioratc abuse, 467 

Declaration of indulgence in 1686, p. 467 

Tlie bisho|is, nniversitics, and trial by jury, jireserved the constitution, 
467, 466 

7'he E vpiitsion of James justified, 468 
« The i»eople have an inherent right forcibly to resist the illegal encroach- 
ments of the croivn, 468 

The king and people derive their jirivileges from the same source, 468, 
46f) 

Tenets of the Roinaii Catholic church inconsistent with tlio British con- 
stitution, 466 

Canons of tlie Romish church .suppress the profession of every religion 
but tlujir own, 461) 

Equal iavoiir and protection to all religions, is inconsistent with the 
Roman Catliolie doctrines, 469, 470 
Attachment <>1‘ tlie House of Brunswick to constitutional liberty, 470 
W 1 X.LIAM 111., Rekjn ok, 470 — 487 

The E-recutive potver intrusted to the Prince of Orange, 470 

1*1 rst proclamation of William HI., 470 

4’lie coTiveiition j)arliainent, 471 

'J'iie throne declar<Ml to be ‘"vacant,” 471 

Settlement of the c*ro\vn, 471 

Principles under which William 111. ascended the throne, 471 

Declaration of /tights, 472 

Suspension of laws, 472 

Royal dis])onsation, 472 

Court of High Commission, 472 

Inqiosition of taxes, 47*2 

Riglit to x^etition the king, 472 

Keeping a standing army without consent of parliainont, 47*2 

Election of memlters of parliament, 472 

I'reodoTU of speech, 472 

Excessive punishments, 472 

Impanelling of jurors, 472 

Forfeitures before conviction, illegal, 473 

Frequency of parliaments, 473 

Bill of Rights, 473 

Subject absolved from his allegiance to a Roman Catholic sovereign, 473 
Disj^ensation by “ noi»-ol>stante,” illegal, 473 
Jets of Settlement, 473 

The people’s choict*, thci primary foundation of magistracy, 473 
Omissions in tbc Bill of Rights rectified, 473 
I'lie king must conform to the established r<digion, 474 
The nation not obliged to go to war for dominions which do not belong 
to the crown, 474 
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No sovereign of Englan/l to cjiiit his dominions without consent ( 
parliament {sed vide Stat. I George I. c. 51), 474 
Duties of the privy council, 474 f 

Qualifications for a privy councillor, 474 

Holding an office of profit, a dis(pnilification from being a in ember ( 
the commons, 474 

Judges* commissions to be made “ irpiamdiu se bone gesseriut,*’ 474 
Royal pardon not to be pleaded to inji)eachmeiits, 475 
Origin of the first three and fifth articles of the Act of Settlement, 47 
Origin of the fourth article, 475 

Distinction of the cabinet from the privy council, 475 
No bill of impeachment can be formed against a “cabinet councillor, 
475, 476 

Tlie sixth article originated from the continued corruption of parliaimMu 
476 

Exclusion from the commons in consequence of emj)loymcnt, 476, 477 
Men being naturally prone to corruption, the policy of such eiiaetnicnt 
justified, 477 

Independence of the ju<lges isecurod by the Act of Settlement, 477 
Attainder of the “ Pretender,” 477, 476 
Oath of abjuration, 476 

THE NON-.] URORS (vide etiam Note 12), 476 

Numerous members of the clergy deposed, for refusing to transfer thoi 
allegiance from .Tames II. 476 

The deposed prelates <*onsidcred as the lawful bishops of their respectiv 
sees, 476 

The authority by wbicli every bishop or priest acts, is one nhich i 
derived, by succession, from the apostles, 476 
The Church of England an authorized and paid establishment, 476 
Afunicipal I/utitytions, 476 

Letters issued by the convention parliament, 476 
Confirmation of municipal abuses, 476 
Protection of select Ixxlies, 476, 466 

The friends of pure constitutional lilierty have never bet ii in office, 41! 
William 111. granted the smallest number of charters of any of Iii 
predecessors, 460 

Case of “ Poole;,” and its evil effects, 460, 461 
System of jtoUtical depr.avity, (Note 16) 461 
Case of Dumvicli, 661 

The question for the decision of the committee;, 461 
Origin of coiiflictiiig corporate rights, 462 

Municipal abuse, occasioned !)y committees of tlie House (»f Coiimioitt^ 
462 

Tlie nearer we npj^roacli to individual responsibility, the nearer will b< 
its approach to perfection, 462 

Exemplified liy tlie administration of justice in the superior courts o 
common law, and the injustice administered by committees of tls 
House of Commons, 482, 466 
Act of Toleration^ 463 

Necessity for the enactment of severe laws, where the opposition i: 
formidable, 463 

Prineijiles emliodied in the test laws, 463 
Provisions in the Act of Toleration, 463 

Stat, 11 & 12 William III. c. 2, was enacted for the purpose of ex- 
pelling Roman Catholic proprietors of land, by rendering it uecessan 
for tlicnl to sell their estates, 464 
The object of this statute defeated, 484 
Settlement of the lievemie, 465 

Appropriation of supplies, the best corrective of abust*, 485 
Domestic expenses of the king detennined by a fixed annual sum, 465 
Restrictions on the lords of the treasury, 485 
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jXTRODUOTION — continued. 

Ministers responsible to i>arUament for the due application of a vote of 
credit, 485 

Settleraent of the civil list, 485 (Note 3, 486), 595 — 599 
Triennial Bill, 486 

Annual iissenibiy of parliament rendered requisite, 486 
Securities against military i)Ower, 486, 487 

Unlawful to keep forces in time of peace, without consent of parliament, 
486, 487 

Tlie Basis of the JEnffUsh Constitution^ 487 

Principles embodied in the “ Acts of Settlement” and “ Bill of Rights” 
are the foundations of English prosperity and liberty, 487 

IRELAND, Acts of Union between, and England, 562 — 565 

Four lords spiritual by rotation, twenty-tnght peers, and one hundred 
conimoiiers, to have parliamentary rights, 562 
Irish peers not disqualified from being members of the commons, 563 
^’lie crown restricted in the creation of peers for, 563 
Privikiges, rank, and precedency of peers of, 563 
Mode in which the Irish re])resentativcs were to be summoned, 564 
Effect of th(J Acts of Union, 564 

Distinctiojx between the terms of the two Unions, respecting the px?ers, 
565 

lielative situations of the peers of Scotland and InJand to those of 
• Erighind, 565 

Parliamentary riglits of, under Stat. 2 6c 3 William IV, c. 88, p, 53f{ 
Holders of certain olficcs in, disqualified from piirliainent, 621 — 629 

.TAiMES I., Reign of — vide Introduction {Jndeu^, pp. cxidii. — cxi.viii, 

JAMES II., Reign of — vide Introduction {Jnde.v)^ pp. ci.iv. — clv. 
JEFFERIES, CHIEF JUSTICE, disgraceful conduct of, 456, 457 

JIOSUITS — vide Reformation — temp, James I, and Charles I, 

Character of, defined, 302 

JOHN, Reign of — vide Introduction {Tndeai)^ pp. cxviii. — cxx. 

J0I.N1' OCCUPIERS, in l)oroughs, can vote for parliamentary represen- 
tatives, 544, 545 

JOINT TENANTS of freehold, can exercise the parliamentary elective fran- 
chise, 543 

JUDICIAL POWER — vide Equity — Process (Civil) — Trial jjy Jury 

lu regard to criminal matters, the necessary ctautioas in establisliiiig 
such a power, 765 — 774 

Should not be trusted, especially in a free state, to any too powerful 
persons or l)odi(?s, 779 

Allusions to the French courts of law, (Note *) 771 

May be said, in England, to he in the hands of nobody, 785 

Au<l that the censorial power is vested in the people, (Note*) 959 

JUDGES, of Court of Star Chamber, 151, 155, 264, 383 

Of Elizabeth, remonstrate against illegal imprisonments, 269 — 271 
Unconstitutional declaration of the, respecting the powers of tlie execu- 
tive in cases of imprisonment, 270 

Privately conhuTed with, to secure their judgments for the crown, 281, 
385, 386 

Corrupt decision of, in tiie case of Bates, 327 
Answei’s of, on the Petition of Right, 377 
Instances of their independence, 321, 323 

Opinions of, on tlu* absolute nature of the royal jirerogative, relative to 
ship-money, 385, 386 
Judgment of, in rc Hampden, 387 
National indignation at the conduct of, 388 

Charles II. declared by, to have been a king de factOy from the death 
of his father, 426 
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JUDGES — continued, - 

Corruption of, during the reigns of Charier II. and Janies 11.^452, 
463,406,457 

Devise various means for improperly influencing juries, 452, 463 
During the arbitrary periods of our history, liable to be capriciously 
deprived of their seats, (Note 2) 692 
Indepciuieiicc of, owing, to the Act of Settlement, 691, 592 
Opinion of, respecting tho powers of commitment possessed l)y the 
crown, 330 — 345 

Office of, in criminal causes, is only to direct the jury, and afterward to 
pronounce the law, 779 
Cannot alter mode of punishment, 791? 792 

Instances of judges impeached, 1^1, 164, 159 — 170, 347, 937, 333, 394, 
420, 916, 913, 925, 926 
Disqualified from parliament, 621 

JUNIUS’S LETTERS cited, 779 
JURIES — vide Trul uv Jury 

Iiitluenccid by the crown, under Elizabetli, and fined for verdicts, (in 
note), 258 

Connuencird to be an effective tribunal during the reigns of Edward Yl. 
and Mary, 253 

Improper inihiencc exercised over, bv the judicial beucb, temp, Charles 
IL, 152, 453 

JURY, GRAND AND PETIT-~r<V/c Trial by Jury 

JUSTICE — Criminal Laiv — Eouity — H abeas Corpus — Process (Civil) 
Impartiality with which it is administered in England, 916 — 919, 926 

JUSTICE OF THE rEACE-~t;irf/; MAtasTHATE 
JUSTICES, LORDS, can he elected nieuihers of jiarliameut, 624 
KEELING, CTIIEF JUSTICE, improper conduct of, towards juries, 452 
KIDNAPPING chihlreri, puuishment for, 1073 
KING — vide Pa kkogative 

KNIGHT’S vSERVICE, tenure by, 23 
Statutes amending, 421, 422 

KNIGHTHOOD, conferred by James I., to raise money, 330 
LABOURERS, regulations respecting, temp. Henry VII., 157 

LACE, in the loom, &;c., or in otinu’ process of manufacture, cutting, breaking, 
or destroving, or damaging, with intent to destroy, or render useless, 
1033, 1049 " 

LARCENY, of animals, 1054, 1075, 1039, 1101 
By servants, 1059 
Stealing records, 1034, 1085 

Stealing wills, codicils, or other testamentary iiivStruments, 1085 

Stealing writings, Ac., relating to real estate, 1085 

Stealing ore, Ac., 1075 

Stealing trees, 1075, 1076 

Stealing plants, 1076, 1077 

Stealing lead, iron, Ac., fixed to buildings, 1076 

Stealing exchequer orders or letters, exchequer hills, navy hills, or 
dividend warrants of the Bank of England, or South Sea Com- 
pany, 1069, 1119 

Stealing letters sent by tho i>ost, 1052, 1060, 1068 

Stealing deer, hares, coneys, dogs, birds, and fish, l075, 1101, 1125 

Stealing in a dwelling-house, some person tliereiii being put iu fear, 1053 

Stealing in a dwelling-house, to the value of 5/., 1054 

Breaking into, or out of, a church or chapel, 1053 

Stealing from lodging, 1076 

Stealing from a building within the curtilage by breaking into the same, 
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Stealing in a warehouse, or counting-houso, by breaking into tho 
same, 10*54 

Stealing s^k, woollen, or cotton goods, in any stage of manufacture, in 
any huiiding, field, &c., 1004 

Stealing from a shj];> or vesBel in distress, wrecked, stranded, or cast on 
shore, 1053 

Stealing from a vessel, barge, or boat, in iiny port of entry or discharge, 
or upon any navigable river, canal, &c., 1054 
Stealing from a dock, wharf, or quay, 1054 
Stealing from the person, 1030, 1053, 1080, 1081 
By a bailee, 1050, 1000, 1083, 1084 

LAWS— ChimixVal Law' — Equity — Leoislativb Assemblies— Process 
(Civil) 

Of England, are the common and statute, 634 
DifhcuUy in procuring just ones, 838 — 842 

PrcJcautiouH ought to ho taken against all wlio can influence the execu- 
tion of, ought to he strictly watcluid, 861, 862 
Criminal, letter of tho, strictly adhered to in England, 781 — 787 
Groat miklnosa of criminal, 074 — 087, 1033 — 1130 

LA W - W O RT II Y — V idc M i ' moif a l I xNStit i rrroNs — S a xon Periou 

LEASEHOLDS give a right of exercising the parliamentary elective franchise, 
. 543 

Givi^ no vote for a county if they might give a vote lor the borough, 544 
IkiSftossion of twclvti mouths requisite, 543 
Assignment of, 543 

In counties, immaterial w'hat residue of term in, 543 

LEETS — vide BoRurmis — IxTRonecrroN — M unioifal Institutions 

fiEGISLATTON, modt* of, in commonwealths, 827, ct 

Govermneiits of Si)artn and Home, misa)q>rehcnded tho only rational 
design of civil societies, 836 

Neither did they understand the true end of the particular institutions by 
wdiich they were to he regulated, 836 
In the ancient fr<‘e states, the shun; of the people in, wrs to approve or 
iH'jeet the pro|)OKitions which were nuide to tliein, 827 
When the exclusive right uf proposing laws is vested in the magistrates, 
the legislature are considered by them as an enemy, 828 
People of Etigland possess the initiative in, 829 

Advantages wliich they derive from such source, 105, 531, 537, 831, 
852, 853, 991—1005 

Tlie greater number of citizt'iis must trust to those who have more 
^lbiiitu^s than themselves for the purposes of, 840 
The imiltitiido, in consequence of their being a multitude, are incapable 
of coming to any mature rt^solution, 54, 69 — 79, 345, 370, 392 — 417, 
480—483, 841 

Hcsolutious of an assemVdy of the people, arc determined by reasons 
which they would Idusli to i>ay any regard to, ou less serious ques- 
tions, 841 

Those who share in the actual exercise of public power, are not allow’cd 
to sit down in inaedion, 842 

Traetableness of the peojilo during publie caliinities, and its hecdlessness 
in times of prosperity, are equally taken advantage of, 842 
liesolutious adopted at an assembly of the people, are nothing more than 
the eflect of the artifices of a few designing men, 843 
Evils of riqmbiican governments, 844 

There is no proposal, liow’ever absuivl, to >vhich a numerous assembly of 
men may not, at one time or other, he brought to assent, 151, 157, 
166— 168, 345—349, 367 (Note 4), 394—417, 446—450, 461—463, 
480—483, 845 

In republican states, the political privileges of tho people, aro early 
reduced to mere ceremonies and forms, 642, 992 
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The people, even when allowed a share in, being over passive in its oxer, 
cise, cannot declare the law, 1)95, 096 

LEGISLATIVE ASSEMBLIES—i»rd^ {Jndej?) De LolmbT-Introduction 
Saxon Period, 9 — 12; (/wd^.r) exit. — cxv. 

Norman Era, 35 — 42; cxvii.— cxviii. 

Temp, J oUn, 54 — 58 ; — — exix. 

Henry HI., 69 — 79; exx, — exxi. 

Edward 1., 83—102; — — exxi.— cxxiii. 

Edward IT., 104 — llO; cxxiii. — exxiv. 

Edward HI., 111—114, 116—121; exxiv.— exxv. 

llichard H., 124 — 128; exxv. 

Henry IV., 131— 1.17 ; exxvi. 

Henry V., 138; — —exxvi. 

Henry VI., 140 — 149 ; exxvi. — cxxvii. 

Henry VH., 151 — 158;~-cxxvii.— cxxvui. 

Henry VHl., 160 — 169; cxxviii. 

Edward VI., 210 — 213; cxxxiii — cxxxivi 

Mary, 255 — 258; cxxxviii. 

E J izabeth, 28 1 — 289 ; cxl. — ^cxl i. 

.Tames I., 325 — 353; cxidv. — cxLvi. 

Chiirlea I., 366 — 413; cxLviii. — cxil. 

Charles H., 418 — 459; cLi. — clv. 

...Tamos H., 460 — 463;^ ci-iv. • 

William HI., 470 — 487;-' ci.v. — cLvii. 

Power of tlie, 531 — 565, 575 — 629; hxiv.— Lxvi. ; Lxvii. — Lxviii. 

Election of members of, with capacities and incapacities of the voters, 

538 — 565, 62 1 — 629 ; -j. xiv. — j. x vi Lxi x. 

Advautago'S derivable from, 835 — 891, 1014—1023; Lxxxiil. — 

Lxxxvii; xci. xcii, 

LESSEES, rights of, under 2 William IV. c. 45, p. 543 

LETTERS sent by the post, stealing of, 1052, 1060, 1068 
Servants of post-otUcu embezzling or destroying, 1052 
Tlireateniiig to accuse persons of crinujs, >vith intent to extort gain, 
1036, 1049 

LIBERTY — vide Dk Lolme — Introdtjction 

Of the subject, its securities in England, 472 — 480 
I*ublic, dangerous stjxto of, under the Stuarts, 312 — 470 
Principles of jjrimeval eq[uaUty becoming everywhere diffused and e.sta- 
blished, were causes of Englisli, 504, 505 
Its progress, 506 — 530 
Rights of individuals, 629 — 638 

Word, is one of those wdiicli have been most misunderstood, 835 
Definition of, 838 

How the provisi<>iis to secure it should he directed, 860, 861 
Singular law doctrine in England concerning the liberty of the subject, 
976 

LIGHTS, exhibiting false, or signal, with intent to bring any vessel into 
danger, 1034 

LIME, putting, into a pond or water to kill fish, 1089 
LINEN GOODS, stoaling of, in any stage of manufacture, 1054 

In the loom, &c,, or other process of manufacture, cutting, breaking or 
destroying, or damaging W'itli intent to destroy or render useless, 10:i3, 
1049 

Cutting, &c., or damaging, &c., any warp or slmte of linen, 1054 
Eiiterhig a building by force to commit such offences, 1049 

LITURGY — vide Reformation 
LIVERYMEN, parliamentary rights of, 545 
LIVY, cited, 843, 851, 892, 893, 895, 906, 907 
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loans — vide De Lolme — Introduction — Legislative Assemblies 
Defined, (Note 3,) 271 

On property in 1 524-25, raised by Cardinal Wolaey, 100 — 162 
To Elizabetli, collected by unconstitutional methods, 271 — 273 
Solicited by James I. from the merchants, but was refused accommoda- 
tion, 329 

Demanded by Charles 1., under an act of council, 373^ — 374 
Disputes respecting such extortions, 374 
Forbidden by Bill of Rights, 472 

locks — vide Canal 
lodgers, larceny by, 1076 

LOOM, used in weaving silk, woollen, linen, or cotton articles, or framework - 
knitted piece, stockings, hose or lace, cutting, breaking, or destroying, 
or damaging with intent to destroy or render useless, 1033, 1049 
Entering a building by force, wdth intent to commit such ofience, 1049 

LORD LIEUTENANT, origin of the office of, 213 
LORD’S SUPPER — vide Reformation 

LUNATIC — vide Equitv (Courts of) 

Cannot (jxerciao the parliamentary elective franchise, 546 
Disqualified from being a member of parliament, 621 

L UTH E RAN S — vide Reformation 

MACHIAVEL’S History of the Rcqmhlic of Florence cited, 809 

IMACHINERY, destroying or damaging, 1033 

Riotously demolishiug, pulling down, or destroying, or begiiming to do 
so, 1036, 1076 

MAGISTRATES disqualified from jiarliainent, 621 

Assaulting of, in the execution of their duties, 1086 

MAGNA CHART A — vide Henry III., Edward T., Edward III., reigns of 
Circumstances which enforced, from John, 51, 900, 901 
Privileges of the church and barons, 51 
Reliefs of heirs and estates of minors, 51 
Marriages of heirs and widow’s, 51 

Wardsliip of minors liolding by military tenure of a baron, 52 
Imposition of scutages, 52 

Common council of the kingdom to assess an aid, 52 
Amercements — Pre-emption — Inferior vassals, 62, 53 
Confirmation of borough i)rivileges, 53 
Testamentary rights — Purveyance, 53 

Administration of justice, and protection of the subject, 53, 54 
Object of political contests is i)arty aggrandizciiicnt, 54, 489 

Mail, guard of, not disqualified from voting at elections of members of 
parliament, 547 

Maiming, otlicers in the army, navy or revenue, in the exercise of their 
duties, 1036, 1086, 1088, 1115 
Cattle, 1054, 1075 

maintenance, punishment for, 1113 

Malicious injuries to looms — buildings — maclunos — mines — ships 
buoys — sea-banks — piles — flood-gates — navigation of navigable rivers 
or canals — bridges — turnpike-gates — fish-ponds — miil-damB — cattle: — 
hop-binds — trees — or plants, 1033, 1034, 1036, 1049, 1050, 1053, 
1054, 1064, 1075, 1076, 1077, 1079, 1089, 1101, 1124 
Man -TRAPS, punishment for setting, 1094 

Marlborough, duke of, dismission of, from his employments, being 
illustrative of the authority pf the crown, 816, 817 
Marriage, general exceptions as to, for exercising elective franchise, 544 
Forging license of, or registry of, 1046, 1047 
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MARTIAL LAW> instances of its improper exercise, 265, 266 

Restrained by the Petition of Right, 377 * i* i • 

Wliere the sovereign looks to his army fbr the security of hiS person 
and authority, the same military laws by which bis army is kept 
together, must be extended over the whole nation, 972 
Adiiiiiiistrators of, liable to the animadversion of the civil judge, 962, Ulill 
Offences committed by members of the military profession, not doter- 
miiiiible liy, 963, 964 

MARY, REIGN OF— vide Introduction (/nrfea), cxxxvii.— cxxxviii, 

MASS, sacrifice of, or private or solitary— ui</e Introduction {Index)^ cxxxiv. 

MASSACRE of the Protestants at Paris, (Note 1) 253 

MASTERS IN CHANCERY, in Ireland, ineligible for parliament, 621 

MATTHEW’S BIBLE, date of, 365 

MAYOR — Municipal Institutions 

MEDITERRANEAN PASS, forgery of, 1040 

M E R C H A N D I Z I-il — vide Leo isl ati ve A sse m dues 
I mpositions on, 325 — 330 

Cannot be levied but by parliament, 323 — 325, 377* 47^ 

Book of rates on, isg^ued by James 1., 326 

MILITARY POWER, the English government does not derive its stability 
from tin; standing force it has at its dis]>osal, 4<>6 — 470, 970 * 

Where tlie sovereign looks to his army for tlic* security of his jierBon 
and authority, the same military laws by Avlncb this army is lo'pt 
together, uiust be extended over the whoUi nation, 972 
Crown of Engiaud, never resorted to, for its support, 976 — 967 
I'wo ctfectual securities against, 466 

MILITARY STORES, stealing or embezzling of, 1036 
Unlawful possession of, 1105, 1106 

MILITIA, aeceptanee of commission in, docs not vacate u member’s seat, 623 

MILL, setting fire to, 1036 

Riotously domolisliing, or beginning to do so, 1033 

MILL-B^\NK PENTTIONTIARY, punislunent for breaking prison or 
escaping from, 1035 

Ollicers of, allowing iirisoiiors to csca]>e from, 1109, 1110 
MILL-POND, dam of, lu-eakiiig down or destroying, 1069 

MINES, stealing or attompting to steal the ore of, 1075 
Setting tire to, of coal, 1036 

C-onveyiiig water into, witli intent to damage, 1076 
Pulling down, filling up, or obstructing air-ways, water-w’ays, drains, 
pits, levels, or shafts, belonging to mines, 107(» 

Pulling doAvn or destroying, or damaging with intent to r(uider useless, 
any stoam-eugiiie or other eugiiie for sinking, draining, or ’working 
mines, 1076 

MINISTERS OF THE CROWN, equally interested with other subjects in 
maintaining tlie law's on >vlnch public liberty is founded, 605 
Jiixcept under the English constitution, a discarded minister is the cause 
of more or less anxiety to the govciTiing authority, 946 
Responsibility of, 446 — 451, 475, 476, 465, 573, 574 

MINORS disqualified from parliament, 621 
MINT, MASTER OF, not ineligible for paiiiameut, 626 
^IISCARRIAGE OF WOMEN, punishment for procuring the, 1036 
MOMPESSON, SIR GILES, his patents questioned, 346, 347 

MONARCHIES, revolutions generally concluded in, by provisions for the 
advantage of the leaders, not of the people, 699 — 904 
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MONARCDIES — ooniiimed. 

Executive power (»f the crown in ancient or modc!^, wanted the peculiar 
stability of the English c^wn,9Ji2 — 952 (and references therein cited) 
In other «£ountries, not secured, otherwise than by standing armies, 
933, 934 

Except under the English constitution, a f)Owerful subject is the cause 
of more or less suixiety to the governing authority, 948, 949 
Kingly office in England has need of no other weapon than the civil 
insignia of dignity, ,950, 951 

Poiitictal regulations, to obtain their effect, must imply no direct contra- 
diction to the nature of things, or to the other circumstances of 
govei’iunent, 954 

In most, arbitrary means for the assertion of authority are resorted to, 
954— 95f] 

Liberty of the press docs not exist in any European monarchy, as it 
does under the English constitution, 957 — 909 
Distrust wliicli, generally evince for popular assemblies, 96*J — 903 
TJie jiower of tlie crown, in other, lias not l)een able by itself to j>roduce 
the siime effects us it has in England, 9(>4 — 960 
Difficulties which exist under some governments for subjects of the 
inferior classes to obtain legal remedies against certain individuals, 
987—970 ♦ 

An artiuMl force constant expe<lient of, l>ut otherwise in England, 459 — 
479, 472, 469—488, 488, 487, 531—829, 974, 991 

MONASTERIES— Introduction (/ndea), cxxix.; 179 -^17« 

MONEY BILLS — vide De Loume — Introduction — Legislative As-semblies 
— Taxation. 

MONOPOLIES — vide De Lolme — Introduction 

MONTESQUIEU cited, (Note *) 870, 988 

MORA VIANS, can vote for nieinbora of parliament, 548 
Affirmation of, same as an oath, 548 

MORE, SIR THOMAS, execution of, 184 
Utopia quoted, (Not<? *) 879 

MORICE, attorney of the Court of Wards, attacks the officio oath, 282 
Motions of, r('specting ecclesiastical abuses, 282, 283 
Imprisonment and lettt^r of, 283 

MORTGAGEES, provisions respecting, for exercising the elective franchise^ 
543 

MUNICIPAL INSTITUTIONS— Introduction 
Saxon Period, 15 — 18 

The country was first divided into counties, 15 
Every freeman Imind to attend the sheriff ’s tourn, 15 
Origin of boroughs, 15 

The inhabitants of boroughs bound to attend the court Icet, 15 

All boroughs had one law% 1 5 

Subdivisioni^ of counties, 15 

Chief objects of tbe Saxon police, 15 

Local ditnsions of shires and boroughs had their presiding officers and 
separate jurisdictions, 15 

Local administration of justice was effected by the reeve, 18 
Every freeman bound to be forthcoming at all times, 18 
And to submit himstdf to the jurisdiction of the himdred, decenna, or 
borough, 16 

Domestic peace of every indhddual was i>rotected by strong laws, 1 6 
Bail given for prosecutions; WTongs punishable by pecuniary fiiies, 17 
Reputation of a good cbaracjter almost imperative, 17 
Vagrancy was proliibited, 17 

Commercial transactions were required to be in the pcesence of wit- 
nesses, 17 

Observance of Sunday as a day of rest, strictly enforced^ 17 

m 2 
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MUNICIPAL INSTITUTIONS-con/m«efl?. 

Denial of justice in the hundred, justified an appeal to the king, 17 
Freedom and seciurity of the Saxon Institutions, 11, IS 
rrinci})le by which Alfred was actuated in his legislatirc capacity, 18 
Temp. William I., 26, 27 ‘ 

Allegiance to be sworn to the king, 26 

The lands and possessions of freemen to he free from unjust exaction, 2G 
Cities, boroughs, castles, hundreds, and wapentakes, to be watched every 
night, 26 

True Aveights and measures to he alone used, 26 
All freemen were to be as sworn brothers, 27 

No markets or fairs to be holden except in cities, boroughs, or castles, 27 
Provisions for the ordeal and trial by battel, 27 
The laws of King Edward to be preserved, 27 

Every freeman to bo in pledge ; as i)rescribed by the Saxon laws, 27 

Transportation of villains forbidden, 27 

Mode of eniancipatiiig bondmen, 27 

Every lord to be security^ for bis villains, 27 

All persons within the shire liable to the sheriff’s tourn and hundred 
courts, 27 

Terms “ scot” and ‘‘ lot,” called the customs of England, 27 
The personal union of burden aiicPbenefit, constituted the liber homo of 
the common law, 27 

Number of places described in Domesday as boroughs, 33 
Burgess-shij) did not dep<md on tenure, 33 

Those Avlio paid scot,” and bore “ lot,” alone entitled to the borough 
pri vileges, 33 

Non-residents had no local borough rights, 34 
Castles and mercliant guilds distinct from boroughs, 34 
Reeves and pledges mentioned in Domesday, 34 
Privileges exclusively granted to the burgesses, 34 
Sac and Sac gave only a civil jurisdiction, 34 
Tile court baron” had no criminal jurisdiction, 35 
Tlu) “ tourn” related to pleas of the crown, 35 
Duties of the suitors at these courts, 35 

Privileges of Sac and Soc were at first only granted to ecclesiastics, 35 
Demesnes of the crown granted in fee farm to the burgesses by Richard 
I,, 43 

Temp. John, 58 — 65 

Immunities to boroughs and individuals were numerous during tlie 
reign of Jolin, 58 

Ancient borough privileges vi^ere not, in tlie slightest degree, encroached 
upon, 58 

Prerogative of the crown to create boroughs defined, 58 
Early records proceed on the assumption that all borouglis were essen- 
tially tlic same, 59 

Grants in the CarUe Antiquio and Charter and Patent Rolls arc vari- 
ously directed, 59 

None of the early charters define or provide for the creation of bur- 
gesses, 59 


Essential requisites for tlie constitution of a freeman, 59 
Responsible resiaiicy requisite for local franchisee, 60, 61 
Persons who Avere excluded from tlie local franchises, 61 
Common councils defined, 61 

Mode in Avhich burgesses were admitted to freedom, 61, 62 
Acquisition of burgess-sliip not solicited previous to the Tudor dynasty, 


The leet jury had the jiowcr of rejecting a freeman, 62 
Inhabitants of cities and boroughs compelled to bear the local burdens 
and jirivilegcs, 62 

Origin of fines for the admission to hurgessHshIp, 62 
Principal liberties granted in the early borough charters* could not have 
applied to uon-residcuts, 62 
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municipal institutions— 

Franchises in charters could not have extended to non-residents, 63 
Merchant j:;uilds distinct from borouglis, 63 — 65 
The terni^‘^^‘ guild” defined, 63 

Partial enjoyment of borough franchises by strangers, 64 
Freedom of apprentices had not its origin from corporate principles, 64 
Interference of the mayor not in respect of any corporate right, but as 
a precautionary measure for ascertaining whether the apprentice was 
free or bond, 64 

A villain could enter into no contract with his lord, 64 
Leet Juries hound to present apprentices as freemen, 65 
Borough privileges exclusively applied to local permanent residence, 65 
Temp, Henky V., 136, 139 

Persons to he chosen, and choosers of Knights and Burgesses to serve in 
Parliament, 138, 139 

The doctrine of resiancy apidied to parliamentary electors and their 
represtuitativcs, 136 

Elections of representatives for boroughs were not at the county courts, 
139 

Reason that the return of members 'was made to the sheriff in the 
county court, explained, 139 
Temp, Henry VI., 149, 150 

Municipal charters drawn with greater accuracy, 149 
, Name of corporation” first adoi^ted, 149 

Political depraAdty not sufficiently matured for the perversion of, 149 
Municipal records of this period essentially altered and erased, 149, 160 
Temp, Mary, 259, 260 

Crown granted forty-seven municipal charters, 259 

Elective franchise not directly interfered with by th(? royal cluirters, 259 
Cliarter of Mary granted to the inhabitants, but no mode provided for 
nominating, making, or admitting burgesses, 259 
Burgesses and citizens were the inhabitant householders^ 259, 260 
Temp, Eltzabetii, 275 — 280 

Borough institutions inodt)lled for political objects, 275 
New boroughs summoned to send members of parliament, 275 
Municipal and parliamentary franchises enjoyed by the same class of 
freemen, 275 

The right to return members of parliament cannot be lost, 276 
Ciiarges of burgesses avoided, 276 

Many places ceased to be boroughs, not keeping up tlie exercise of their 
exclusive jurisdiction, 276 

License from the king to be discharged from parliamentary attendance, 
276 

Prerogative of the king to create boroughs, 277 
An object of desire to become a member of the commons, 277 
Creation and restoration of horoiiglis, 277 
Origin of select bodies” in municipal corpora-tions, 277 
Origin of the. usurpations and conflicting usages in boroughs, 276 
Anxiety of the crown to bring the commons under its command, 278 
Burgesses of Wells commanded to elect fit parliamentary reprejson- 
tatives, 278 

* Sir Francis Walsingliam to have the nomination of tlie hurgosses of Col- 
chester, 278 

Earl of Leicester requests the nomination of the moinhers for Andover, 

278 

Burgesses of Becralstou elected at the request of tlie chief of the lords 
of the borough, 279 

Burgesses of Oarrickfergus released from selecting one of their repre- 
sentatives, 279 

Illegal privileges of non-residents, 279^ 

Electors and elected required to be resiants, 279 

Mr. Norton urges the impolicy of electing only resiants os representa- 
tives, 280 
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Index. MUNICIPAL IN>STITlTTIONS— 

— : Temp, James I., J16 — 320 

Royal ]n*oclamation respecting th€^ choice of knights and burgesses, 31f> 
Supposition that undertakers had engaged to secure a court majo- 
rity, 31G 

Citiztuis” and burgesses’* were the inhabitant householders, 317 
Cirencester case, 317 
Chippeiiliani case, 317 

Charter of the crown cannot alter the elective franchise, 317^ 318 
Winchelsea case, 318 

Bye-laws cannot alter tlio right of election, 318 

No prt*scriptive custom for returning incmhei'S of parliament, 318 

Borough rights and corporate rights distinct, 318 

The crown cannot divest a person of a public right, 318 

llcsponsihlo rosianc}'^ gave a right to exorcise the elective franchise, 318 

Legal decisions as to the qualifications of a burgess, 318 

To be a citizen,” inhabitancy requisite, 319 

A citizen ” must pay “ scot ” and bear lot,” 319 

Case of Sachevere), 319 

Otes’ case, 319, 320 

A citizen must he an inhabitant householder, 320 
A colourable residence, not suflicit'nt for citizensliip, 320 
“ Responsible resianey ” confers at the present moment a constitutional 
right to the parliamentary and niunieipal frauchis<;s, 320 , 

Temp. CnAUJ.Es II., 427, 435 — 458 

Enactments contained in the Corporation Act, Stat. 13 Charles TI. c. 1, 
sess. 2, p. 427 

Objects of the Corporation Act, 427 
Alterations ef!ect<‘d in the municipal institutions, 427 
Every ex<?rtion made to acquire an uiieontrolled influence over corporate 
cities, 455 

Creation of “ select bodies,” 455, 450 
Corporation Act of 1001 productive of mischiefs, 450 
Alterations in municipal records in order to veil the illegal origin of 
non-residents,’* 450 
Charter to Liverpool in 1077? !>• 450 

Origin of the doctrine, that municipal charters may be granted and 
annullod as pleased tlie crown, 450 
Modes in wliicli surrenders of inunicii)al charters wore obtained, 457 
Garbling of corporations for parliamentary elections, 457 
A corporation having 000/. per annum, advisiul by Jefieriefi to surrender, 

457 

Surrenders from thirteen boroughs procured by the carl of Bath, 157, 

458 

National pri' ilegtvs in a state of insecurity, 458 
Temp, James IL, 407 

Board of regulators established, for the pretended reformation of corpo- 
rate abuse, 407 

Temp, WiMjAM III., 479 — 483 
Letters issued by the convention parliament, 479 
Confirmation of municipal abuse, 479 
Protection of select bodies, 479, 480 

The friends of |)ure constitutional liberty have never been in office, 480 
AVilliam III, granted the smalh'st numbcT of charters of any of his pre- 
(h*cessors, 480 

Case of Poolo,” and its evil effects, 480, 481 
System of political dt5j>ravity, (Note 10) 481 
Case of Dunwich, 481 

The question for the decision of the committee, 481 
Origin of conflicting corporate rights, 482 

Municipal abuse, occasioned by committees of the House of Common?, 
482 
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MUNICIRAL INSTITUTIONS-co«/im«^rf. 

The nearer we approach to individual responsibility, the nearer will be 
its approach to perfection, 4d2 

Exempli#i|pd b}' the administration of justice in tlie superior courts of 
common law, and tho injustice administered by committees of the 
House of Commons, 482, 483 

NITKDER, punishment for, or for being an accessory before the fact to, 1033 

MUTINY, punishment for, or causing others to commit, 1035 

Provisions of, bill, under which tho army is held together, 480 

naval stores, stealing or emhesizling of, 1038 

Punishnuuit for unlawful possession of, 1105, 1100 

NAVIGAT3LE RIVER, lock, sluice, flood-gate, or other works on, throwuig 
down, levelling, or destroying, 1049 
Breaking or cutting down the bank or wall of, 1049 
Cutting ofl*, drawing up, or removing idles, chalk, &c., for securing the 
hanks or walls of, with intent to obstruct tlie navigation, 1077 
Opening flood-gates, or doing other injuries to, 1077 
Stealing from a ship, barge, or boat in, 1054 

NAVY, oflicors in, do not vacate their seats in parlianient by promotion or 
new commission, 023 

Aecejdauce of a commission by a person not in, does A^aeato, 023 

NKW OFFICES, specification of those which disqualify, 021 — 028 

NEW TRIAL — vide Trial uy Jury 

NEWSPAPERS, groat circulation of, 874 

Advantages arising from a free press, 809 — 884 

NIGHT, Avhat considered to be, in burglary, 1037 

NOMINATION, of candidates for parliament, 551 
Adjournment, in cases of riot, 558 

NON-CONFORMlSTS-vi^/e Reformation 

NON-JURORS — tndc Introduction (Ind€.v), cLvi* 

NORMAN ERA — vide Introduction (Indea;), cxv. — cxviii.; 19 — 43 

NOTICE OF PARLIAMENTARY ELECTIONS for counties and 
boroughs, 550, 551 

OATH, ET CETERA, no person avIio had conscientiously entered into the 
ministry could object to the, 390 

OATHS, what, abolishrMl at i)arliamentary elections, and those that arc to he 
takt-ii, 548 

Candidates for, and inembtTS of, called upon to tak(^, as to property 
qualifications, 54 1 

Adiiunistering of, to commit treason or ftdoiiy, &.C., 1035, 1038, 1087 

OBEDIENCE, P ASSIVE, absurdity of the doctrine of, 321—325, 472—487, 
529, 530, 885 

OCCASION ALITY, a disqualification from exercising the elective franchise, 
548 

OCCUPATION, property required, for exercising tho elective franchise in 
counties and boroughs, 541 — 548 

OFFICERS, public, interference by, at parliamentary elections, 548 — 548 

Assaulting in the execution of their duties, 1035, 1038, 1084, 1087, 
1070 , 1088, 1109 

Assaulting, striking, or w^ounding of, in the exercise of their duties in 
preserving wreck, 1088 

OFFICES, NEW, holders of, when disqualified from parliament, 821 — 828 

OSTRACISM, an arbitrary, unjust expedient, but perhaps necessary, in the 
republic of Athens, 956 
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Inukk. outlaw in criminal cascB, incapable of exercising the elective frariclnsc, 
and ineligible for parliament, aliier in civil eases, .'i47, C2M 

OXENSTIERN, Cl lancellor, opinion rcfspecting the degree of \visdom requisite 
for public attairs, 1024 * 

OXEORD UNIVERSITY, parliamentary rights of, 532 

Parliamentary representatives of, not required to have a parliamentary 
qualilication, 541 

OYSTERS, using a dredge-net, instrument, or engine for the taking of, within 
a fishery, 1124 

Dredging on tlie ground or soil of, 1125 
Stealing, or broods of, 1075 

PAPISTS — vide Rkkoumatjon 

PARDON, prerogative of, vested hi the crown, 5(>7> 560 

Cannot be pleaded in bar to an impeachment, 440, 450, 606 

PARENT AND CHILD, Court of Chancery has a jurisdiction over infants, 
757, 756 

Principles under which a court of equity will deprive a parent of his 
child, 756 

PARISH REGISTERS, punishment for making false entries in, or de- 
stroying, 1047, 1060, 1073, 1074 
Making false extracts from, 1006 

PARLIAMENT — vide Legislative Assemrlies 

False answers at election of members of, under 2 & 3 William IV. 
c. 46, p. 1005 

PARLI AMENT, FRENCIT, its great influence, (Note *) 771 

Extreme difficulty wliicb tbe crown experienced in controlling its power, 
(xNote*)771 

Expedient rcfsorted to by Louis X V. to dismiss tlic parHaiueut of Paris, 
(Note *) 051 

His suc<H;ssor adopted every jealous prricaution to abridge the privileges 
of, in deliberating and remonstrating, 062 

PAROCHIAL RELIEF, disqualification from voting at parliamentary elec- 
tions, 546 

PASSIVE OBEDIENCE, remarks on the absurd doctrine of, 321 — 325, 
472—467, 520, 530, 665 

PAUL IV . — vide Reformation 

PEERS — vide Legislative Assemblies 

Cannot vote at parliamentary elections, 546, 556 

Irish, w1k‘ii they may vote, and be elected members of the commons, 
562, 563 

Englisli or Scotch, cannot be elected iiKunbers of the commons, nor 
Irish rc'presentatives, 621 
Need not Ik? <|ualified by estate for parliament, 541 
Interlerencc at elections by, 556 

PENANCE AND CONFESSION— -vide Introduction i ^ Indejc )^ cxxxv. 

PENSIONERS, during the pleasure of the crown, excluded from tbe com- 
mons, 475, 476^ 626, 627 

PENSIONS, holders of, ineligible as members of parliament, 626, 627 
Restrictions placed on tlie crown in the grant of, 567 — 566 
PEOPLE — vide Popular Assemblies 

Should delegate their power to a small number of persons, who thus 
become enabled maturely to weigh every resolution, 645, 846 
Representatives of, will naturally be selected from among those citizens, 
who are most favoured by fortune, 647 
In popular governments the, have never themselves remedied the dis- 
advantages attending their situation, 848 
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Represeuta-tives of tlu>, in En<:*:lan«l, have acquired every power to make 
their resolutions the result of relleetion and deliberation, 104 — 110, 
131— 377, -lOJ, 472 , 473 , 4ft«, 531— 6C5, «53 
Boasted power of tlje, soinetinics rcniderod illusory, 055 
It is impossible for the, ever to have faithful defenders under republican 
governments, 54, 09—70, 100—108, 345, 390—417, 480—483, 856 
Ambitious principles which influence all parties, 480, 800, 801 
When the, are oltcn called to act in their own persons, it is impossible 
for them to acquire any exact knowledge of the state of things, 889 
It is a contradiction, that the, should act, and at the same time retain 
any real power, 889 

Wlien the si)rings of government are placed out of the body of the, 
their action is thereby disengaged from all that can render it com- 
plicated, 890 

If tlrose wlio are entrusted with the active part of government, were to 
attempt the subversion of liberty, their ruin would he the result, 890 
The body of the, should not interpose, hut to intlueneo, to be able to 
act, and not to act, 891 

In England, it may he said that the, possess both the judicial and cen- 
sorial power, 959, 960 

Freedom the, enjoy in interfering in government matti^rs, 472, 966 

PERJURy, procuring witnesses to commit, punishment for, 1086 
, Corruptly committing any manntT of, 1087 

Persons convicted of, disabled “ for ever” from exercising the elective 
franchise, 553 

]*ERSON, stealing from the, 1053, 1080 

PERSONATION, of seamen, 1044, 1057—1059 

Owners of stock, annuity, or other public fund, 1046 
Acknowledging recogiiizaiic<‘ or hail before aiiy court, judge, or other 
person lawfully authorized to take tlic same, in the name of any other 
person not privy or cons<inting to the same, 1046 

PETITION, standing orders for examining the qualification of candidates for 
parliament upon, 541,’ 542 

PETITION OF RIGHT— rvk/f' R ight 

PHILIP AND MARY — vide Maiiv, Reign of, cxxxxvii, — cxxxviii. ; 

252—262 

PICKERING, LORI) KEEPER, delivers a royal message to the commons, 
restrictive from freedom of speech, 282 

PIRACY, punishment for, 1935 

Assaulting with intent to murder, and committing the crime of, 1034 

PIUS IV., V., AND VL-?n:</c Reformation 

PLACES OF PROFIT, holders of, ineligible for parliament, 621—628 

PLEDGE OF GOODS, stealing or embezzling of, by fVictor or agent, 1083, 
1084 

POISON, killing by, or administering, or attempting to administer, 1034 

Administering, altliough no bodily injury shall liave been effected, 1036 

POLICE, magistrates and officers of, disqualified from parliament, 621 
Not to interfere at elections, 547 

POLL, for members of parliament, when to begin in counties, cities, boroughs, 
and cinque ports, 550, 551 
Continuance of, in counties and boroughs, 551 
Adjournment of, in cases of riot, 558 

Mode in which/ continued after adjournment, in cases of riot, 558 

POOR, err<»m:‘Ouslv supposed to have been supported by alms of monasteries, 
177 , 178 ‘ 

During the existence of the monasteries, the scheme of a provision for 
the poor, had been adopted by the legislature, 178 
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POPE— wiVfe Reformation passim , 

Supreme ecclesiastical authority of, 187} 188, 298 — 307> 489, 470 
Bulls of, against heretics, 238 — 241, 254, 298 — 307 
Temporal power of, 187, 254, 48.9, 470 / 

Inciters to treason, 254, 298 — 307 

Autliority of, inconsistent with the English constitution, 469, 470 

POPULAR ASSEMBLIES— People 

Di sail vantages to which, are subjected in regard to their coining to any 
doUherate, well-weighed resolution, 392 — 417, 841, 851 
Resolutions of, are determined by reasons whieli they would blush to 
l>ay any regard to, on less serious occasions, 84 1 , 852 
Resohiti<nis adopted at an assembly of the iieopio, are nothing more 
than the effect of the artifices of a few designing men, 151, 157, 
X(J8— 345—349, 387 (Note 4), 394—417, 448—450, 461—483, 
480—483 

No proposal, however absurd, to which, may not, at one time or other, 
be brought to assent, 845 

PORCTA LEX I)E TERGO CIVIUM, effects with which, was attended, 
858 

PORTREEVE — vide Municipal Institutions — Saxon Period 

POST-HORSE DUTY, farmers of, may vote for members of parliament, 547 

POST-OFFICE, secretary to, not eligible for parliament, 825 

Officers in, not to vote, nor to interfere at elections, 548, 824, 825 * 
Servants in, stealing or embezzling Utters, 1052, 1088, 1107 
Stealing or imlawfiilly taking any post letter bag, or letters, 1080 
Fraudulently retaining or wilfully secreting any letter, 110 1 
Servants in, permitting any letter to be improperly opened or delayed, 
1107 

POWER OF Al'TORNEY, forgery of, punishment for, 1043, 1045, 1057, 
1089 

PR.^MUNIRE, writ of, defined, 804 

PRiETO R, duties of the Roman, 883, 884 

Office of a judge of equity assumt'd by, 719 

Decided according to the civil and x)ra>torinTi laws, and in an arbitr-ary 
manner, 724 

Restrained by “ Lex Cornelia,” 725 

Edicts of, deiiot<Hl tlie general l)ody of law, to wliicli their edicts gave 
rise, 848 

Edicts of, not of a more contradictory character than the decisions of 
the Englisli judges, 849 

PREGNANT WOMEN, procuring the miscarriage of, 1038 

PREROGATIVE, ROY AL — vide Dk Lolme — Tntkodoction — Reformation 
T he English have annexed no other idea to the word “ King,” than that 
Avhicli tlic Latins unm xed to the word “ Rex,” iind the northern 
nations to Cyning,” 810 
Exi'cutive power vested in the king, 531 

Royal asst'iit requisite before bills hecomc statutes, 538, 537, 944 
Restrictions placed on the, 82 — 102, 104 — llO, 11 7 — 121, 131 — 137, 
575—829, 834, 883, 915, 919, 920, 977 
Commands of the sovereign no defence for a criminal act, 808 
No Roman Catholic prince can he invested with tlic, 473 
Property of ever}^ individual has been secured from the executive power, 
914 

Representatives of the people have converted the riglit of taxation into 
a regular and constitutional mean of influencing the executive, 914 
Duties of the crown, arc to countenance and support with its strength, 
the execution of the lttw.s, 915 

Oppression of an obscure individual, gave rise to the Habeas Corpus 
Act, 916 
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PREROGjiVTIVE, royal — Gontinucdt 

The sovereign, for having peraonaJly violated the safety of the subject, 
received severe censure, till) 

Limitati(>j|8 on the executive power, greater in England than in any 
other government, 919, 920 

Liberty enjoyed by the Eiigliah, is caused by the impossibility of any 
body transferring to itself the executive, 932, 939 
Crown of Eiigland derives no support from tiie regular forces, 499, 499, 
934 

King of England can, M'ithoiit the aasistaneo of an army, avoid those 
dangers to which other sovereigns arti exposed, 93o 
Foundations of the English constitution are difFer(?nt from those on 
wlneh tlie same ]>ower rests in other countries, 937 
Parliaments of England preserved national liberty, by rejecting the 
executive authority, and vesting it in a single person, 945 
The executive cannot propose laws and remedies, 472, 932 
In ancitint governments the executive was in a state of depeiidance on 
the legislature, 933 

King of England unites in liiinsclf the whole 2 >ublic power and inaje.stv, 
934 

Mode in which all executive authority is taken from those, to whom tluj 
legislative authority has been conHned, 892 
Power of conferring and withdrawing |»lac<'s and emidoymonts, 993 
A share in the legislative powtn* belongs to tbe, 993 
The crown is the only permanent power in the state, 993 
The legislative cannot invest itself with the executive, 994 
In hhiglaiid, the c»ause of the peojile is not continually descrt(‘(I and 
betrayed, 994 

All {)ersons are interested in confining the, to its proi)t;r boundaries, 995 
The minister is e<pial!y interested with his fellow-citiz(!n in maintainiiig 
the laws on whi«di jiublic liberty is founded, 995 
The conmion(?r and jxs r are coTn 2 )ellcd to wish only for etiuitable 
laws, and to observe them with <‘xactno8S, 999 
The arm of justice ecjiially brings to account, as well the most powerful 
as tlie inennest offender, 999 

It is the throne, wiiich makes the V) 002 )U? sure, that its representatives 
never will be anything more than its representatives, 997 
Those jiersons who seem to have it in thou' power to acquire the (;xecu- 
tivc authority, arc prevented from entertaining tliouglits of doing 
so, 046 

The crown cannot dejiend on security, if it does not fulfil its engage- 
ments to the country, 052 

Stability of tlu.‘ j)owers of the English crown, allows ossontial l>raueh(?.s 
of English liberty to take place, wliicli, without it, could not c'xist, 
053 

Personal freedom, in England, superior to that of Rome and France, 053 
7'he executive in England, cannot alter the settled course of law in 
civil and criminal matters, 059 

It i.s the right of canvassing, without fear, the conduct of those who 
have the adrniiiistration of government, which constitutes a free 
nation, 050 

Single rulers ha ve ever found it imtiracticable to place an unreserved 
trust in public assemljlicjs, 090 

Crown of hiugiand can give leave to assemble, and show the most unro 
served trust in parliament, 093 
Unlimited freedom of speech, 063, 994 

Executive authority operates to tlie advantage of the poojilc in a tvvo-fold 
manner, 094 

Power of the crowm, in other monarchies, has not been able, by itself, 
to produce tbe same effects, as it has in England, 005 
In all national convcutioiis, the people of England jierceived that the 
executive must be undivided, 095 

The English government does not derive its stability from the standing 
force it has at it.s disxiosal, 070 
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PREROGATIVE^ ROYAL — continued, . 

Where the sovereign looks to his anny for the security of his person 
and authority, the same military laws by which this army is kept toge- 
ther, must be extended over the whole nation, 972 
In all monarchies the executive power in the state is supposed to possess 
originally, and by itself, all iiuumer of lawful authority, 974 
In England, it is iiot the authority of the govornment, it is the liberty of 
the subject, which is supposed to be unbounded, 974 
Eouinlatioii of tlie doctrine which makes the powers of government 
subordinate to the laws, was laid before the Great Cluirter passed, 970 
The executive never acts but under such laws as are ascertained, 978 
The crown of England never resorted to military force for its support, 
978 

Authority of the House of I'udor not maintained by an army, 979 
House of Stuart, although only supported by the civil authority of their 
office, offered great opposition to the restless spirit of the nation, 979, 
989 

Events in the reign of .Tames IT. aflbrd a proof of the solidity annexed 
to the authority of the English crown, 980 
Manner in which the country lias boon governed since the Revolution 
of 1889, p, 981 

The military power subordinate to the civil, 981 

The English army cannot jirocure tlie sovereign any permanent strength, 
894 

Authority of the crown in England, rests upon foundations peculiar to 
itself, '988 

Essential powder of the king is derived from the civil branch of his office, 
987 

Nothing is more chimerical than a state either of total equality or total 
liberty, 999 

The sovereign should possess authority to protocjt the whole community, 
999 

A great body of men cauiiot act, without being, though they are not 
aw’aro of it, the instruments of the designs of a small immhcr of 
persons, 1901 

Advantage of a concentration of power, 1002 

The English govemmeut will be no mor<‘, when the crown beeoines 
indepemdent of supplies, or when the* represciitativo power assumes 
the executive, 1004, 1005 

King of England has an exclusive power in relation to foreign affairs, 
war, j>eaeo, treaties, &c., 1007 

King of JCiigland can ahvays deprive, his ministers of their c'mploy- 
mcrits, 1008 

Power is never so w'cll repressed and regulated, as when it is confined 
to a sole indivisible seat, 1009 

From tlie indivisibility of the governing authority in England, a com- 
munity of interest takes place among all orders of men, 1009, 1010 
Evils from the crown being independent of parliament in peeuiiiiuy 
r<\soiirces, 1015 

The liberty of the subject might be invaded with impunity, 1015 
If the crow'll could govern without the assistance [of the commons, it 
would dismiss them for over, 1018, 1017 
King of England would bo absolute w ere it not for the right of taxation, 
1017 

Sovereigns of England have always been kept in a state of real depeii- 
daiice on the representatives of the people for necessary 8up]>lio8, 
1018, 1019 

Evils from the crowm of England remlering itself independent from the 
commons for its supplies, 1 020 

PRESS, LIBERTY OF, despotic restraints upon, by the court of Star 
Chamber, 273, 274, 871 

Improper restrictions on, by the Long Parliament, Charles Il.’^and James 
II., 391—417, 453, 872 
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PRESS, LIBERTY OF — continued. 

Established in 1694, p. 672 
In what it consists, 872 

From, e^ry individual becomes acquainted with the state of the nation, 
and the three kingdoms seem as if they were one single town, 875 
Constitutes a check on those who enjoy piiblh; authority, 876 
Is not injurious to the reputation of individuals, but its surest guard, 877 
Induces the spirit of liberty, 878 
Constitutional advantages of, 879, 880 
Serves as a check upon parliament, 881 
Right of ultimate resistance displays the advantages of, 888 
Does not exist in any European monarchy as it does under the English 
, constitution, 1)57, 958 

Affords every man a mean of laying his complaints before the public, 
from wliich I'edress is ultimately acquired against any act of oppression, 
958 

Available for the purposes of advertising the time and place, as well as 
the intent of i)ublic Jisseniblics for the redress of grievances, 966 

PRESBYTERIANS— Reformation 

PRETENDER (JAMES STUART)—tuVA’ ternjy. William III., 477, 478 

P R I E S TS — vide Refo r m a tio n 

PRISON-BREAKING, punishment for, 1035, I07I, 1080 

PRfSONER~««rfff Ckiminai- Law 

When once acquitted, can never be tried again for the same offence, 
781, 7«2 

PRIVILEGE of PARLIAMPiNT — vide Leolslative Assemblies 

PRIVY and CABINET COUNCILS — vide Legislative Assemblies 

In the reign of Charles I, the privy coimcil too numerous for practical 
administration of supreme pf)wer, 475 
Distinction of the cabinet from the privy council, 475 
No hill of impeachment can be framed against a “ cabinet councillor,” 

475, 476 

Cabinet council, no legal existence, 475, 476 

PROBATE, transmitting any false petition in lieu of^ to the inspector of 
seamen’s wills, 1059 

PROCESS, CIVIL — vide Dk Lolme — {Indco') Lxxiv. — Lxxvi. ; 681 — 717 

PROCESS, CRIMINAL, lxxx.— Lxxxi, ; -765—804, 1033—1139 

PROCLAMATION of parliamentary elections in counties, 550 
In cities, boroughs, and cinque ports, 550, 551 

PROCLAMATIONS, ROYAL — vide Introduction — Houses of Tudor 
AND Stuart 

Power of dispensing with laws by, declared to bo illegal, 472 
Those of Henry VIII. to have the force of laws and the authority of 
revelation, 166 — 169 

Power of dispensation frequently exercised by, temp. Edward VI., 211 
Enforced by fine and imprisonment, temp. Edward VI., 21 1 
Right claimed by Elizabeth to carry into effect the spirit of existing 
laws, 264 

Baiiisliment, personal arrest, and martial law enforced l)y, temp. Phiza- 
beth, 264, 265 

Unconstitutional, issued by James I,, 316 
Assumed distinction between law's and, 325 

Rights of persons, and rights to property, interfered with by, temp. 
Charles 1., 382 

l^ROPOUNDING in legislation, privilege of, reser\'^ed to the executive power 
in commonwealths, 827 

People of England possess the initiative iu legislation, 829— r834 
Advantages which arise therefrom, 831, 853 
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PROPOUNDING— • 

Modes adopted in France, and Sweden, 994, 995 
Scotland and Ireland, 831 ^ 

In ancient governmeiits the executiro was in a state dependance on 
the legislative, 833 

PROROGATION, parliamentary vacancies occurring during, how filled up^ 

549 

The cro\vn invested ivith the powers of, 601, 609 
Effects from the, of parliament, 534 

PROTESTANTS — vide Reformation 

In Ireland must still tiike the oaths of allegiance, supremacy, and abju- 
ration, 548 

PUNISHMENT, neither the judge nor sheriff can alter the mode of, 703 
Does not extend beyond the mere deprivation of life, 787 
Extreme mildness of, as administered in England, 928, 1033 — 1139 
Citizens who were at the head of the Roman republic assumed to them- 
seh'es a great degree of cruelty, 928 
Spirit of great irrtigularity and cruelty prevailed among the Greeks in 
the inlliction of, 929 

No cruel and unusual i>miishments can be enforced in England, 931 
rUUdATORY, DOCTRINE OP— l i* Introm'ction {hidex), cxxxv. 

PURITANS — vide REFouMATiON—/f?»J7). James I* and Charles I. 
Treasonable character of, 358 

Hypocritical professions of religious doctrines of, 358 — 362, 396—400, 
407—409 

PURVEYANCE, the commons forbidden by Elizabeth to mitigate the abuk's 
of; 272 

Proceedings in parliament against, 272, 421, 472 
Rights of, and )>re-cmption abolished under Cliarlcs II., 421 

QUAKERS, aflirmation ot; in all cases, equivalent to an oath, 548 

QUALIFTCA'ITON OATH, of a candidate for parliament, when and by 
whom te he taken, 511 
Cmiseqnonces of refusing to take, 541, 542 
Tliose wlio are exempted from the necessity of taking, 541 

QUALIFICATION OF CANDIDATES, lor parliament, what suflicient, 
532, 541 

QUALIFICATION OF VOTERS in counties and boroughs, 532, 543— 546 
QUAY, stealing from, 1054 

RANGER OF WINDSOR FOREST incapacitated from parliament, 623 

RAPE, ravishing a woman, 1033 

Carnally ahusiug a. girl under ten years, 1033 
Carnally abusing a girl above ten and inider twelve, 1106 

RATES, l*()OICS, i)a)ineiit of, requisite for exercising the parliaracntar; 
franchise, 544 — 546 

RATING to poor’s rates necessary in boroughs, 544 

Premises occupied in immediate succession, 544, 54 5 
Occupiers can demand to bo rated, 545 

RECEIVERS OF STOLEN GOODS, punishment of, 1055, 1085, 1089 

RECORDS, difficulties in the intcrj>retatioji of ancient, 4 

Great deficiency of early, and the causes to which it may be ascribed, ^ 

Stealing or destroying of, 1084, 1085 

False certificate of, by officers of the court, 1061 

REFORMATION, ECCLESIASTICAL, tewp. Henry VIII.— Intro- 

DUcTioN {Indvd‘), exxix. — cxxxiii.; 178 — 207 

Of monasteries, vide Introduction {Tndea^y exxix.; 170— *178 

Temp, Edward VI, — vide Introduction {Ifikeie), cxxxiv* — cxzxvii: 

215—252 
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reformation, ECCLESIASTICAL-~eo»«n«^</. 

Temp, Mary — vide Introduction {Inde^v), cxxxvii* — cxxxviii; the 

tenipomiy subversion of, 252— 2G2 

Temp, Eu^aboth — vide Introduction (Index), cxLi* — oxLiii- 289 
—311 

Temp, James I . — vide Introduction (Index)^ cxLvii. cxLviii* ; 363 

— 3C6 

Temp, Charles I., progress of, arrested, cxuix, — cxl. ; 390, 396, 407 

Temp, Charles II. religious dissentions — vide Introduction {lndex\ 
CLii.*— -CLvi. ; 429 — 446 

Temp. James II., attempts to subvert — vide Introduction (Jndex)y 
CLiv. — CLv. ; 459 — 470 

Temp, William III., securities for the mamtenance of — vide Intro- 
duction (J.ndex\ CLV. — cLvi.; 470 — 478 

REGICIDES, execution of the, 418 — 420, 427 

Those who were saved from capital pmiishment, 425—427 

REGISTERS, forgery of, 1045—1047, 1058, 1069, 1074, 10.98 

REGISTRAR OF ADMIRALTY, disqualified from parliament, 623 

RELIGIOUS INSTRUCTION cannot be anticipated from tbo co-operation 
of tlie cburclies of Rome and England, (Note 36) 202, 203 

REMISSION OF SINS — vide Inthoduition (/jidcA), cxxxv, — exxxvi. 

RESCUING of prisoners from legal custody, punishment for, 1035, 1038, 
1030, 1063, lOlM, 1070, 1071, 1080, 1088 

RESIDENCE, time of, re<pji8ite in boroughs, for exercising the parlifimcntary 
elective frauchise, 544 — 545 

RESISTANCE, right of, is the ultimate and lawful resource against the vio- 
h'liccs of power, 472, 885 

Throne of England declared vacant, because the king bad violated the 
fundamontai laws, 468 — 471, 886 
Courts of law have grounded tlieir judgments on tlie, 887 
Displays the advantages of a free press, 888 

The cause of eacli individual is really the cause of all, and to attack tlie 
lowest among tlio people, is to attack the whole peopk?, 888 
When the people are often called to act in their own persons, it is im- 
possible for them to acquire any exact knowledge of the state of 
tilings, 889 

It is a contradiction, that the people should act, and at the same time 
retain any real power, 889 

Wlien the springs of government are placed out of the body of the 
people, their action is thereby disengaged from all tliat can render it 
complicated, 890 

If those who are entrusted with the active part of goveriirneivt, w^c?re to 
attempt the subversion of liberty, their ruin wouhl he the result, 890 
The Ijody of tlie peopk? slioiiki not interpose, hut to inlluence, to he able 
to act, and not to act, 891 

RESTITUTION of crown and church lauds, disputes respecting temp, 
Charles II., 423, 430 
Of stolen property — vide Reward 

REVENl^E — vide Leoislative Assemblies 

Settlement of, at the Restoration, 420 — 422 
I'ixed character of, temp, William III., 485, 486 

Amount of income and expenditure of the United Kingdom, in the year 
ended, 6th January, 1837, pp. 577 — 590 

revenues, ECCLESIASTICAL, 610— 620 

Amount of incomes, — Number of curates, — Appropriations and impro- 
priations, — G 1 <ihe-l j on so s, — S inecure n^c torif s, — Re veil u es of archi e- 
piscopal and episcopal sees, — Annual revenues of cathedral and 
collegiate churches, — Revenues of the dignitaries and other spiritual 
persons, CIO 
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REVENUES, ECCLESIASTICAL— 

Number of benefices, with and without cure of souls, — Total gross and 
net incomes, 61.1 , 

Number of curates employed by resident incumbents, fill 1 
Expenses bearing Upon the incomes of the clergy, 611 
Abstract of the incomes of incumbents and curates (Table), '612 
Scale of incomes under 200/. and progressing by 10/. (Table), 613 
Scale of incomes under 500/. and progressiug by 20/. (Table), 614 
Scale of incomes under 1000/. and progressing by 50/. (Table), 615 
Scale of incomes under 2000/. and progressing by 100/.— *-2000/. and 
upwards, and progressing by 500/. (Table), 616 
Table of sinecure rectories, 617 

Table classing the patronage of benefices, and showing the number pos- 
sessed by each class, 618 

Table classing the appropriations and impropriations: showing the 
N umber possessed by each class, and the number of cases in each 
diocese in which the vicarage is partly or wholly endowed with the 
great tithes, 619 

7'able of the number of cases in each diocese m which there is a glebe- 
house, fit or unfit for residence, or in which there is none, 620 

REVENUE OEPICER— OFFicEa 

REVOLUTIONS have always been conducted in England, in a manner 
advantageous to public liberty, 891, 892, 900 — 904 
Not so in the republics of Rome and Greece, or in tlie limited I3uropean 
monarchies, 893 — 900 

Revolution of 1688, its justice and necessity, 466 — 470 
RK-UNIONS in France of particular provinces to the crown, 602 

REWARD, taking or soliciting, mider pretence of helping to stolon property, 

1049 

RICHARD I., REIGN OF— idde iNTRonucTioN {Indent), exviii. 

RICHARD II., REIGN OF— viV/c iNTRonncTiONf {fndcx)y exxv. 
RICHARD III., REIGN OF — vide Introduction {Index)^ cxxvii. 

RIOTS, rioters remaining an hour together one hour .after proclamation, 1035 
Riotously pulling down or destroying any church, chapel, Ac., 1033 
Rioters attainted of p<‘tty, or Inniious, 1104, 1119 
At the poll, adjournment in case of, 558 

Accompaiuod with ])er.sonaI intimidation, will avoid the election, 558 
RIGHT, FETITION OF, provisions of, 377, 524, 903 
RIGHTS, ANCIENT— ricA’ Ancient Riohts 
RIVER — vide Navigable River 

HOADS, INSPECTOR OF, in Ireland, disqualified from parliament, 622 

ROBBERY, Assaults, with intent to commit, 1080, 1081 
From the person, 1034, 1053 
From a house, 1034, 1037, 1053, 1054 
From public stores, 1038, 1063, 1082 
From public offices, 1052, 1068, 1069, 1107 
ROMAN CATHOLICS — vMe Reformation 

Oaths to bo taken by, for parliamentary franchises, 548, 549 

ROMAN LAWS — vide De Lolme {Index)y Chapter IX., Lxix. — ixxiii.; 
638—681 

ROME — vide Roman Laws 

Patricians and senate, inculcated the people with erroneous notions of 
liberty, 835 

Political artifices of the senators, consuls, and dictators, 849 
Princijdes under which the Romau consuls and dictators were ap- 
pointed, 850 
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People cannot have faithftri defenders mid^ republieaii governments, 856 
Judicial power at, was a more instrument of tyranny, 867 
Enactmenw respksting liberty, were by the goveraora oi^ 'openly dis- 
regarded in practice, 905-^907 
Levity and infamy of the public jhdgmertts of, 900, 910 
Disorders of the government of, arose from its inherent imperfections, 
911,912 

Power of, became so groat that, after having conferred it, it was at 
length, no longer able to resume it, 989 

ROUSSEAU cited, 825, 835, 849, 87^, 995 
SABBATARIAN CONTROVERSY, 397, 398 

sacrilege, breaking and entering, and stealing in any church or chapel, 
1053 

Riotously demolishing, pulling dowm, or destroying, or beginning to do 
so, 1033 

SAINTS, INVOCATION OF'*-^vid«r Introduction { lnde^)y cxxxvi. 

SAVOY, conference at, 433 

SAXON PERIOD — inde Inthoduction (Index), oxiv. — exv, ; 3 — 18 

SCHISMS, acts of, on tho part of the Roman church, 178 — 207, 215 — 252, 311 

SCOTLAND, six. teen peers of, and forty-five commoners, to l»e members of 
the parliament of Crreat Britain, 559 
Mode in summoning the representatives of, 559 
Privileges of the peers of, in sitting upon the trial of peers, 560 
Rank and precedency of the peers of, 560 
Election of tho poors, 560 

Right of the representative peers merely personal, 561 
Tho sixteen elected peers have alone the right to writs of summons, 561 
Prerogative of tho crown to increase the number of the commons, 
impliedly taken away, 561 

Relative rights and privileges of the pccu's since the Act of Union, 562 

Peel'S of England bccamo peers of a now kingdom, 562 

The component parts of tlie peerage of Great Briiain, 562 

Effect of the Acts of Union, 564 

Limitation on the number of representatives, 564 

Relative situation of the peers of Scotland and Ireland to those of 
England, 565 

Number of representatives in the commons for, under the Reform Act, 
538 

Protestants in, released from taking the oaths of allegiance, abjuration, 
and supremacy, at parliamentary elections, 548 

SEA BANKS — vide Navigadde Rivers 

SEAMEN, master of a merchant vessel forcing on shore, or refusing to bring 
home, 1106 

SECRETARY OF STATE, action against by a private individual for being 
arrested under a general warrant, (Note •) 927 

SECURITY for money, stealing of, 1059 

SENATE, ROMAN— vide Roman Laws 

servants, embezzlement by, 1059, 1060, 1068, 1083, 1107 

SETTLEMENT, ACT OF, 473-479 

SEVIGNE, MADAME DE, cited, 1019 

SHERIFFS-— vide Introduction 

Mod© in which parliamentary writs are sent to, 445, 450 
Ineligible from representing their shires in parliament, or from exer- 
cising the elective franchise?^ 621 
Proclamation for county elections by, 560 ' 
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SHERIFFS — * 

Corrupt conduct of, in exercising their duties, as returning officers for 
members of parliament, 145, 140 ^ 

SHIP — viflte SfiAitfKN 

Stealing from, in port, or in a river, or canal, 1054, 1064 
Plundering or stealing from, in distress, wrecked, stranded or cast 
on shore, 10511, 1071 
Setting fire to, 1034 

Damaging, otherwise than by fire, 1054, 107? 

Exhibiting false lights or signals to bring, into danger, or doing an> 
act tending to the immediate loss of, 1034 
Cutting away buoys attached to any vessel or mark, 1070 
Having possession of goods, from a wrecked, &c., 1071, 1085 

SHIP-MONEY, its origin and imposition, 385 — 388 
Remonstrances against, 385 — 388 

SHOOTING, murder by, 1033 

At a person with intent to murder, 1030 

At a person with intent to maim, disfigure, disable, or to do some grievous 
bodily harm, or to prevent or resist a lawful apj>reliension or detainer, 
1030, 1115 

At officers in the army, navy, or revenue, in the exercise of their duties, 
1030, 1088, 1115 

At a ship, belonging to the navy or revenue, 1030 

SHOP, breaking, entering, and stealing in, 1054 
Riotously demolishing, 1033 

Occupation of, sufficient in boroughs lor parliamentary elective rights, 
544 


SILK GOODS — vide Loom — Lack 

S IN S— vide Uefoumation 

Absolution from, cxxxv. — cxxxvi. ; 235, 230 

SIX ARTICLES — vide Rkpohmation— Henry VII L, cxxxii. ; 20 4 

SLAVES, embarking, importing, or bringing into any island, &c., 1036 
Dealing or U’ading in, or contracting for the dt;aling in, 1001, 1062 
Forging certificates respecting, 1002, 1003 

Making or subscribing to, any false declaration respecting, as requir'd 
by 6 & 7 William IV. c. 5, 1000 

SMITH, DR. ADAM, his opinion on liberty, and on the effects produced by 
a standing army, examined, (Note *) 07*1, 078 

SMU GGLING—niffc Officer— Ship — Shooting 

Being armed, ami assembled for the purpose of assisting in runniug 
uncustomed goods, 1036 

Found in company with four others with goods liable to forffc>iturc, 1066 
Found armed near a navigable river, lOtiC 

SODOMY, punishment for, 1033 

Sending letters threatening to accuse persons of, 1036, 1049 

SOUTH-SEA COMPANY, forging or stealing bonds of, 1040, 1045, 1047? 
1069 

SPAIN, mode iii which the monarchy of, was formed, 515 
SPELMAN, cited, 496 

SPORTS, BOOK OF, issued by Charles I., 397, 398 

STABBING, with intent to murder, maim, disfigure, disable, or do some 
grievous bodily Inirm, or to prevent or resist lawful apprehensioii or 
detainer, 1036, 1115 

STAMPS, having in possession or uttering false, 1048 
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STAB CHAMBER, its origiii, 151, (Note 1,) 264 

Its jurisdiction, injustice, and abolition, 152, 264, 382, 385, 383, 524, 
871, 977, W 

STEPHEN, RBIGN OF — vide Introduction cxviu 

STORES, embezzling or stealing the king’s, 1038, 1060 
Unlawful possession of naval, 1063, 1105 

STRAFFORD, EARL OF, trial and execution of, 400 — 403 
SUB-CONTRACTORS, eligible for parliament, 627, 628 

SUB-LESSEES in occupation, can exercise the parliamentary elective fran- 
chise, 644 — 546 

SUBORNATION OF PERJURY, 1087 

SUCCESSIVE OCCUPATION of premises under the Reform Act, confers 
the elective franchise, 644, 545 

SU Pi’Ll ES — vide Legislative Assemblies 

Origin of the estimates of, and appropriation of, 421, 422, 485 — 487 

S U P REM AC Y, ECCLESI ASTIC AL~ vide Reformation 

SUPREMACY, OATH OF, dispensed with in England, 648 
Continued to Protestants in Ireland, 548 

SURVEYORS-GENERAL of land revenue, ordnance, and works, discpia- 
lificd from parliament, 623 

SWEDEN, an account of the revolutions that have taken place in its govtTii- 
ment, and of the restraints at tiim^s put on the authority of the 
crown, 641 

Disadvantages of the legislative being vested in the body of the jjoople, 662 
Account of the government of, previous to tlie last rc volution, 1008 

SWIFT, DEAN, cited, 647 
TACITUS, quoted, 518 

r A X AT I O N — vide De Lolm b ~ I nci Rom;t;TioN 
Origin of the right of, 64 — 102, 511 

All bills for, imist originate with the commons, 135 — 137, 288, 535, 536 
Privileges of the people, and* preservation of the constitution, stjcured by 
the commons possessing the power of, 472 — 473, 485-— 487, 575 — 606, 
C27— 834, 664 —1005, 1014—1022 

TAXES, officers employed in the collection of, ineligible tor parliament, and 
distpialified from exercising the elective franchise, 624 — 626 
Payment of, requisite in boroughs for parUanuuitary rights, 544, 545 

TEMPLE, SIR WILLIAM, quoted, 467, 498 

TENANT, sufficient occupation as, for exercising the pariianientary franchise, 
543—546 

TEST ACT, provisions of, 443, 444 

i ESTAMENT, OLD, 202, 203, 218, 365 

teste of PARLIAMENTARY WRITS, 546, 550 

THIRTY-NINE ARTICLES- tuclr Introduction {fnde<.v) cxili. 

threats and THREATENING LETTERS, for the purpose of extort- 
ing money, 1036, 1046 

tickets for money or REFRESIlMENTS-^n/rA BimjERv, 
Treating 

iOLERATION, Roman Catholic doctrines of, and Christian charity- vide 

Introduction {^Index), cxxxvi. 

Act of, 483, 484 

tonnage and POUNDAGE— Introduction 

lORTURE, punishment by, prohibited by positive enactment, 47*2, 712, 783 
Instances of being practised in England, 261 

n 2 
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IxDEX. TOWER OP LONDON, constable of, disqualified from parliament, 623 

TRADE, tumultuously destroying buildings used for the purposes of, 1033 
Vice-president of Board of, eligible for parliament, 620/ 

TRANSPORTATION, prisoner returning from, previous to expiration of his 
sentence, 1034 

TRANSUBSTANTIATION, doctrine of — vide Introduction (Index\ 
cxxxiv. — cxxxv. 

TREASON, limitation of the crime of (St<at. 25 Edward III. c, 2), 111 
Law of, iemp. Henry VIII., 165, 520 (Note -f), 594 
Abolition, by Edward VI., of the tyrannical laws against, 209, 210, 620 
Mode of process against persons accused of, 776, 779 
Punishment for, 1033 

Attainder of, creates a disqualification from parliament, 628 

TREATIN Cf — vide Bkibkry 

At parliamentary elections, 551 

Distribution of ribands, or other party distinctions, 552 
Effects of, 552, 553 

TREES, stealing of, or damaging, 1075 — 1077 

TRIAL BY JURY — vide D» Lolme {^lndex\ lxxx. — Lxxxii. 

TRIBUNES, ROMAN— to'de Roman Laws 

Betrayed the cause of the Roman people, 897, 898 

TRIENNIAL BILL, i)rov5sion9 of, and its repeal, 393, 428 
TRUSTS — vide Equity (Courts op) 

TRUSTEES AND MORTGAGEES, provisions in respect of, as to county 
votes, 543 

TUMULT— Riot 

TURNPIKE-GATES, injuring or destroying of, 1101 

VACANCIES, PARLIAMENTARY, during recess or session, how sup- 
plied, 549 — 551 

VERDICT— Trial by Jury 
VESSEL— Ship 

UNDER-LESSEES, in occupation, can vote at parliamentary elections, 54;t 
—546 

UNDERTAKERS ” emj)loyGd by James I., as agents between him and the 
parliament, 316, 317 

UNIFORMITY, ACT OF 
Ternp, Edward VI., 251 
Temp. Elizabeth, 290 — 294 
Charles II., 436 

UNDERWOOD— uidi? Tree 

UNIONS between Scotland, Ireland, and England, 559 — 565 
UNIVERSITIES— Cambridge, Oxford 
WAGER- Bribery 

WAR, levying of, direct or constructive, 1033, 1035, 1110, 1111 
WARDS OF CHANCERY— tJid« Equity (Courts op) 

WAREHOUSE, occupation of, sufficient in boroughs, 544, 645 
WARRANT of Speaker to supply vacancies in parliament, during session or < 
recess, 550 

WILL, codicil, or other testamentary instrument, stealing, destroving, or con- 
cealing, 1037, 1084, 1085 

WILLIAM I., REIGN OF— uirfc Introduction {Indcx)^ cxv.— cxvii.; 

19-40 



INDEX. 


CLXXXi 


TVILLIAM IL, reign of — viflte Introduction cxvii, — cxvlii, ; 

r— 40 

WII^I-IAM III., REIGN OF — vtcfe Introduction (/nrf^jf),cLv.—cLvU.; 

470— -487 

WINDOW AND HOUSE DUTY, tliose employed in collecting, can exer- 
cise parliamentary elective franchise, 546 

WOODS AND FORESTS, commissioners of, only ono eligible for parlia- 
ment, 626, 547 

"WOOLLEN GOODS, in the loom, &c., cutting, breaking, destroying, or 
damaging, &.C., 1049 

WORSHIP, IMAGE — vide Introduction {Index), cxxxv, 

WRECK — vide Officer, Piracy, Ship 

WHIITERS, POLITICAL, their ill-judged expressions and notions, 835, 
(Note*) 870, 976 

Have not penetrated into the real foundation of the science of politics, 
988 

Have treated it as an occult kind of science, as natural philosophy was 
considered in the time of Aristoth?, (Note*) 1004 

WRITS, PARLIAMENT ARY~~mde Process (Civil) 

Teste and issuing of, 549 

Sending, by post, provided for, 649, 560 

To be read at the commencont of elections for counties, 450 

Delivery of, and indorsement thereon, 550 


Index. 



ERRATA ET CORRIGENDA. 

Pago 

20, lines 25 and 2f5, dele wliicli was illustrated after a short period, by the 
exchange,” lege ‘‘and after a short period exchanges were made.” 

25, side-note, dele “ Tenants of mesne land,” lege “Tenants of mesne lord.” 
53, line 22, tlele “ to hold,” lege “ from holding.” 

170, line 38, dele “ their,” lege “ the.” 

180, line 1, dele “their,” lege “the.” 

188, dele note 18, le(fe Perceval’s Hist. Not. 16, 17- Cone. II. 29, 32, 572, 
Cone. IV. 750, 770. Cone. XI. 152, 153. Cone. XIII. 615. 

210, note 10, dele “Art. IX.” lege “Art. XXVIT.” 

254, line 3, dele “ them embers,” lege “ the members.” 

263, line 38, dele “ordinances,” lege “ordinaries.” 

278, line 1, dele “this,” lege “the.” 

33(^ after line 14, Insert sectional title, “ 5. Privilege of Parliament.” 

360, line 17, dele “to serve,” lege “from serving.” 

445, lino 7, dele “ 41 -lthough,” lege “during which period.” 

600, dele running-head title, lege “ Limitations on.” 

7 16, line 42, dele “ It is no uncommon circumstance,” lege “It is a circum- 

stance which has occurred,” 

717, line 2, dele “ and,” lege “ and it is no uncommon circumstance.” 

In notis, dele “ infra” passim. 



GENEALOGICAL 


TABLES. 



LINES OF DESCENT, AND CONTRACTIONS. 


Immediate Descent. 

- Lino of Descent, when the number of 
generations is not sj^ecified. 

— Lino of Illegitimacy. 

Concubines and Bastards in italic. 
d. b. F. Died before his Father, 
d. y. Died young. 

N. Name unknown. 


In the Chronological Tabic of the Nomian Kings of England, the descent 
of the Viscounts Courtenay has been taken from Bethani’s Tables,” but 
docs not coincide with that whicli has been stated l>y T>ugdale in his Baronage,” 
or with tlie ojniiion of Mr. King of the Heralds’ College, 

Doubts hit VO. existed among genealogists as to the mother of some of the 
natural children of Henry I., which will account for an apparent inaccuracy 
in the lines of descent respecting their parentage. 
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Chapter I. 

THE SAXON PERIOD. 

A.T>. 504 to 1060. 

1. rroliniiiiary Observations. 

2. Cban^es eReotecl })y tlie Saxons, 5. Feudal Divisions of Soclet}". 

:b Prerogatives of the Saxon Jvings. 6. jjoeal Divisions 
4. The Witena-Genlot. 7. Municipal Police. 

1. Pridimhiarii Obser rations. 

It was the depravity of in iilti hides, as well as their mutual 

> . .. Hiu’Vt’tl by tlu' 

wants, winch obliged men first to enter into societies, of reward, 
d(‘])art from their natural liberty, and subject themselves to 
eovernmeut, — in fact, the bands of society arc kept together 
l)y the hope of reward, and the fear of jiunishment. 

By the constitution of a count i-y is meant so much of its 
law, as relates to the designation and form of the legislature ; 
the rights and jiractices of the several parts of the legislative 
l)ody; the construction, office, and jurisdiction, of courts of 
justice. 

The constitution is one iirincipal division, section, or title, conHUn^ 

„ , 1 1 * 1 1 * • • 1 1 1 1 Oima/ iiUd tnirnn- 

ol the code of public laws ; distinguished irom the rest only snMUmat mean 
by the superior importance of the subject of which it treats: 
tberefore the terms ‘‘ constitutionar’’ and “unconstitutional,’’’ 
iiieaii legal and illegal. 

In England, the system of jnihlic jurisprudence is made up coini> untpaviri 
of acts of parliament, of decisions of courts of law, and of p,ii)ii! luriKpm^ 
immemorial usages; consequently, these arc the jirinciples of 
wbich the English constitution itself consists, the sources 
from which all oiir knowledge of IIkS nature and limitations is 
to be deduced, and the authorities to wliich all ajipcal ought 
to be made, and by which every constitutional doubt can 
alone be decided. 

Most of those who treat of the English constitution, com The i:ngUbh con 
"^ider it as a scheme of government formally planned and ^r,.o>vn^oiit'of oo. 
contrived by our ancestors, in some certain aera of our national iUKicmor- 
bistory, and as set up in pursuance of such regular plan and 
design. Something of this sort is secretly supposed, or 
referred to, in the expressions of those, who speak of the 
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4 THE SAXON PERIOD. [Cu. 

^Vprinciples of the const! — of brixiging back* the coa- 
stitution to its ‘‘ first principle.s,**" — of restoi’ing it to its 
‘‘ original purity,*” or “ priinitivo model/*’ 

The record.s of history justify the assertion that, no such 
plan was ever formed, coiLsequciitly no such first principles, 
original model, or standard, exist : — that is, there never was 
a date or point of time in our history, when the constitution 
of England was to be set up anew, and when it was referred 
to any single person, or asseml>ly, or committee, to frame a 
charter for the future government of tlic country ; or wlien a 
constitution so ])re]>ared and digested, was by common consent 
received and c.stablishcd, 

Tlie cojistitution of England, like that of most countries of 
Europe, liatli grown out of oecasion and emergoiu!}' ; from 
the fluetuati ug policy of dillerent ages, from tlie contentions, 
successes, interests, and opportunities, of dilferent orders and 
partie.s of men in the community*. 

The early history of our constitution is involved in obscu- 
rity, from the diliiculty which i.s created in interpreting the 
ancient j-eeords, a.s they frccjiiently refer to antece<lont docu- 
ments, ill language dilferent from that ol* the originals ; and 
oven in dilferent parts of the same document, a cliango of 
language occurs, where a circumstance or fact is iutoiidod to 
he reiterated. 

Thus the word comitatus^** was soinetinies used to describe 
a county,’’ — sometimes to describe the dignity of an ""earl,"’ 
— and sometimes to describe tlie property of an earl,"’ — 
which, in the charter of John, is called the ^‘barony of an 
eai-l.^’ 

By the charters of Henry the First, land.s lioldon of tlic 
crown w ere to he redeemed by the heir “justa et legltimn 
relevatione the woicls ‘\justa et legitima” w ere capal>Io of 
dilferent interpretations, and heforo the charter of John the 
reliefs exacted seem to have l)cen in a great degree arbitrary^. 

It cannot be deemed surpri.sing that a great deficiency of 
early records exists, when it is considered that, the w’ant of 
such dociiment.s liad been a subject of complaint, even in the 
reign of Henry the Second. 

This defect has arisen partly from the habits of that age, 
when much w^as done verbally, and merely by acts of cere- 
inony, without the formation of any written document to 

' Puley, Mor. and Pol. ch. 7. IMadox, Hi.st- Exchequer. 
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] reserve * the memory of the tnjiisaction ; partly from the a.d. 504 
disturbed state of the couiitiy for some time after the advent 

of 'NVilliam the First, and IVom the disorders which jirevailed * - 

(hiring the reign of Steplien, when everything was thrown 
into confusion, the ordinary administration of jinstico being 
long internipted, and the country enduriug the scourge of 
the most destructive civil war which ever afflicted Englamh 
The more s(?ttled reign of Henry the Second subsctjueiitly 
l)ccame unfortunate; his son Ricluird was generally absent 
from the country, and during his absence, and especially 
AN’hilst he was in captivity^ great disorder prevailed. 

Tlie reigns of John and Ticnry the Thircl, extending through 
uioie than seventy years, were generally tilings, either of civil 
war, or of gross misrule ; and it was tlio great husiuess of tlie 
(\-irly ])art of tlie reign of Edward the First to comjiel tlie 
restoration of domestic traiupiillity. His unfortunate attempt 
in Scotland, the coiiseciuent removal of his exche(]uer to 
^’ork, liis residemee in the north, and tlie transaction of* 
public business there, remote fi*om the ancient repositories of 
records at W'estrninstor, produc.ed conrusion in all the public; 
offices, and particularly in the Exchecpier, 

The reign of b^dward tlie Second was disturbed, and ended 
Avith bis (l(?posiiion and death ; and afterwards, es|)ccial)y 
during tlie wars between the Houses ot ^ ork and Lau- 
caster, the carc^ of public documents was prolialdy too often 
neglected. 

And the (uvil war in the reign of Charles the First ])ro- 
duced, by its consetjuonccs, tlie destruction of many documents 
Avhich might have been [ircserved in tin? Lords^ House of 
Parliament, and in tin; Privy Council Office. 

Yarious inaccuracies exist, as to the distinction between oisiirKnou bo- 
constitution*” and government^ liolinsrbroke correctlAMlis- g.nstitu* 

criminates the one from the other. ‘vPy ' coustitutioir wo mont. 
mean, Mdiencver we s]>cak with pro])riety and exactness, the 
asscnnhlagc of laws, institutions, and enstorus, derived from 
certain fixed princijiles of reason, directed to certain fixed 
objects of ])uhlie good, that compose the general system, ao 
cording to which the coiiiinunlty hath agreed to he governed. 

“ By ‘government*’ xve mean, whenever wo .s])eak in the 
same manner, that particular tenor of conduct, wliich a chief 
niagistrate, and inferior magistrates under his direction and 
influence, hold in the administration of public affairs. 
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6 THE SAXON PERIOD. [Cii. 

We call tins a good goveniTnent, when the execution of 
the laws, the observation of the institution and customs, in 
short, the whole adininistratioiv of public afhiirs, is wisely 
pursued, and with a strict couforuiity to the principles and 
objects of the constitution. 

‘‘We call it a bad government, when it is administered on 
other principles, and directed to other objects, either wickedly 
or weakly, either by obtaining new laws which want this 
conformity, or by perverting old ones which had it, and when 
this is done without law, or in open violation of the laws, we 
term it a tyrannical government."’ 

2. Changes effected hg the Saj.ons. 

It has been affirmed with an extraordinary degree of perti- 
nacity, that some of the ]>rimary ])riiiciples of our constitution 
have been derived from the Romans; but the slightest unpre- 
judiced examination of the premises from which those deduc- 
tions have been made, clearly establish an opposite liypothesis; 
in fact, stronger evidence sliould be ])ro(lueed, in support of 
such a theory, than the beau ideal of an aiiti([uai*y\s imagina- 
tion, — the casual discovery of a few old coins, — and the 
existence of an occasional tumulns. 

The constitution of England is indebted for its origin, to 
the accidental concurrence of events in the Saxon and 
Norman an-as, which subsequently assuming the sanctity of 
ancient custom, by acquiescence obtained the autliority ol‘ 
positive law. 

The Saxon invaders of Ilritain, as they pi*oceeded in their 
conquests, expelled from those parts of the island which they 
subdued, almost all the ancient inhabitants, and having first 
destroyed such institutions as might have been established 
either by the Hritons or the Romans, afterwards new settled 
the country, and made it purely Saxon. 

The truth of this proposition is proved by the state of the 
country and its language at this moment. The language is 
founded upon the Saxon, and almost every village, — almost 
every town, — bears a Saxon name, — scarcely a trace of an 
ancient British appellation remaining, except in the names of 
some of the principal cities, such as London and Winchester, 
and in the names of great rivers, and of some monntains and 
marshes. 
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Ethelbtjrfc, king of Kent, who reigned from a.d. to (>16, a.d. 504 
was distingnislied as the author of the first written Saxon 
Jaws, which liave descended to us, or arc known to have been 
established*: — and it is from the laws of Ethelbert and those 
of his successors that the best illustration of the Saxon mra 
can bo acejuirod^. 

S* Preroc/atives of the San'oti Ivinm. 

At tlic head of the Saxon instittitions was tlic king or 
'S'yning,” who was distinguished by .su|)crior rank ainl privi- 
leges. He vv;is to be })raycd for, and ^-olnntarily honoured'; 
liis word was to betaken witliout an oath"; and lie had (ho 
jHvrogativc of ehanging a capital into a piu-uniary punish- 
ment'. His inund-byiar’ and liis ^‘'were^' wei’o lai'grn* than 
those of any otlier class in society^; Ids safety was protected 
Isy Idgii penalties for ofiences committed in liis ])rcsence or 
habitation, or against bis family k He had tiio lordshi]) of 
(he frec'^; lie had the option to sell over sea, to kill, or take? 
tlio were of a freeinaii thief; also to sell a tlu'ovv'''' o^'er sea, 
or take a jicualty^; ho *could ndtigat(5 penalties'’; and could 
remit them, if private rights were iH.)t direetly damuilicsp'; 
lie had a side or tribunal lieforo winch thieves were hrouglit ; 
he liad a trihunal in London"; Ids tribunal was the last 
eourt of apjioal’'^; he was executor .su])eriiitendaMt of the 
general laws, and usually received the fines attached to 
crimes *k The Jews wore his property"; the liigli (‘xecutivc 
oilicers, the ealdorinen,"' gcrefas,’*'' tliegiis,"’ and otliers, 
were liable to be displaced by him''. He convoked the 

' Wilk. Log. Bax. 7. 

® Boino tljiuk that tho lav’S of Ktkolbort aro the first Anglo-Baxou com- 
position (1 Turn. Hist. Ang.-Sax. 2.^2), others give priority to ikiovvulf, the 
J raveller's Song, &c. JJcowulf is said to he nearly eoteniporary with 
llengist (lk:‘0WMilf by Komhle, Pref. XX. Loiid. ; hut the poem con- 

tained in the Cotton aMB. V'^it. A, xv. is not so old. There occur in it 
Clivistiau allusions wdiich fi.x this text, at least, at a period subsequent to 
A.D. 597. Home eTuiuent scholars attribute lliis MS. to the early period 
of the tentli century. Conyboare’.s llliist. of Ang.-Sax. Poeti’y, 52. 

5 Turn. Hist. Ang.-Sax. 251. Ilosworth\s Origin of the Cxerinanic and 
Bcandinavian Languages, 14 et se<x- 

^ Wilk. I.og. Sax. 10. ‘ Ibid. 11. ® 5 Henry, 501. 

Wilk. Leg. Sax. 71, 7‘i. * Ibid. 22. Ibid. 2. 

^ Ibid. 12. " Ibid. 77. 

® Spelm. Cone. 4fio ; 5 Henry, 301. Wilk. Leg. Bax. «. 

Ibid. 10. Domesday in loc. " 1 Heining. Chart. 205. 

Wilk. Leg. Sox. 203. Ibid. 100, 122. 
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8 THE SAXON rEKlOD. ICn. 

coimcils of the “ Witair'’,'’" and ^iinniioned the peo|)le to the 
arTiij% wliieli he eorninanded. 

But the ac(‘cs8ion of the Anp^Io-Saxon sovereign was not 
govcnied by the rules of hereditary succession ; his office was 
the invention, Jiis appointiucnt was the election of his people; 
present convenience being inoro attended to than general 
princijdes, and the idea of any right when once excluded, 
was blit feeble and imperfect. Thus, although the dynastieKS 
of AVessex were more steady and regular than aTiy others in 
the octarchy; yet the son of its third king, Cealwin, did not 
succeed, though lie existed. Tho son of Ceolwulf was equally 
passed l)y. Cead walla left two sons, yet lua acceded, to their 
prejudice, and lua was elected king, though liis fatlier was 
alive. Some other irregularities of tKe same sort took place 
before Figbort, and continued after him. 

Etliclbert, the second son of I^thelvvul|>li, left sons, and yet 
Ethelred succeeded in their stead. Tliey were still excluded, 
when Alfred and his son received the crown. Atholstan, 
though illegitiinatc, w«'is chosen iti ]>rcference to his legitimate 
brothers. On ]Cdgar\s death, both J^is eldest and youiig(3st 
sons were made candidates for tho ci’own, tliough Edward was 
preferred; and nlthongli Edmund Ironside left a son, his 
hrotlier, l^dward tlio Confessor, after the Danish reigns, was 
preferred before liirn. 1\) tlic exclusion of the saino prince, 
Harold the Second obtained Jiis electiorF", 

The revenues of tlic crow n were tlio rents and produce of 
its lands in demesne : customs in tlio sea-jiorts; tolls in tlio 
markets, and in tlic cities on sales; duties and services to be 
paid ill the hiirghs or to Ijc commuted for money; “ wites,"” or 
penalties, and forfeitures, which the law attached to certain 
cnincs and oironces ; licriots from thanes, and various payments 
and benefits arising on the elrcuiiistances stated in the laws. 
The crown being only the usufructuary of its lauds, could not 
alienate any of these lands, even to the church, without the 
consent of the AVitena-Gcmot^^‘, 

The Saxon kings never claimed tlie power of making laws, 
or imposing taxes, without the advice and consent of their 
AVitena-Gcmot ; and as hereditary titles of Jionour, uncon- 
nected with offices, were unknowiD”, tliey could not have 
exercised tlie prerogative of granting titles*". 

Wilk. Lepf. Sax. 100. 3 Turn. Ang.-Sax. 146*. 

3 Henry, 361. Squire on the Eng. Const. 211. 1 Spel, Concil. 340. 

3 Henry, 150. Ibid. 363. 
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The prerogatives niul rights of the Anglo-Saxon cyning, 
^vcre (lelinite and aseortaiiu'd ; tliey were siudi a>s had become 
established by law or custom, and coidd be as little exceeded 
]n the sovereign, as witldicld by his people. 

Tliat they were not ai'bitrary privileges of an indviiown 
extent, is evinced I)y AVilliam the First finding it necessary, 
to lic.ve an official survey of the royal jiglits taken in every 
|)art of the kingdom; and tluj hundred, or similar l)odies, in 
o\'<'rv county, made the inquisition to the king's commissioners, 
Avlio returned to the so^an*eigu that minute record of his 
claims upon liis subjects, which constitutes the Domesday 
Hook. Tlie royal claims in Domesday Avere, therefore, not the 
arhitrary im})ositlons of the throne, but were those whicli the 
I’Goplo themselves testified to their king to liave been his legal 
rights. 

4, The Witena-Cemot. 

As the king vran tlic highest magistJ*ato, so the AA^itena- 
(ieinot was the highest court, in which, Avith the king at its 
head, the sovereignty of , the stale rcsidc^l. 

TIjo “ AA^itena-Gemot,^’ from its name’, seems to iinjiort 
lliat the Saxon legislature Avas a selected body; bat how that 
selection was made, avIj ether any of tl)e inem])ej‘s claimed an 
lieroditary right, or any I’ight as possessors of land, whether 
any derived their title from tlio election of the peop1(\ or 
whether all owed their selection personally to the (toaa ii, as 
the ‘‘ earls*’'’ seem to liav^o done, is now unknown, 

hVom the langjiago of the Anglo-Saxon laws, and signa- 


^ Tlie ami its iriOinLovs laivo ^ar^<>^s apju llatiovjs. In jlio 

's (‘macular toiigiio tljc'v wc'ro styled the Wileiia-(J( inot (ahsmu]>ly of tho 
vise); tlie Ijiglaned gifan ((Oinicil giverji;); flic Kadigra gehcalit(‘ndlic 
ynieyino (illustrious nssmiibly of tln> wealtliY) ; tlu> Eadigan (va‘altl»y) ; llio 
JMycol Synotli (great synod). Saxon Ebron. ibl; IMS. ('laud. A, M; Saxon 
CJiron. 148; Alfrf'dts Will; Wilkins, 78? 102; ibid. 72, Ac. 

In tbo Latin pbrases applied to this assembly by onr forefaibers, tbc'y Jjnve 
been called 0})timates,” ‘^principi's,” ‘‘jniniates,” proceres,” conciona- 
tor<'S Anglin',” Ac. (Etbelward, 847- ILnning. Cliart. 15, 17 , 2 : 1 . MS. Claud. 
MS. Clcop. 3 Gal(‘, 484, 485. 3 Tin*n. Ang.-Sax. 170.) Tbo kings who 

allude to tliein in tbeir grants, call tlieni My witan nieormn sapiontuin 
arcbontiim “■ beroiconini vironini;” ‘‘ ciuiciliatonnn niconiin;” ^^nieo- 
nnn onniiinn episooponnn etprincipnrn optiinatnm incornin “ optimatibns 
nostris.” JUuniTig. Chart. 2, 41, 57. XIS, Claud. C. 9, 103, 112, 113. 

But tbeso are only different words to exj>ress tin; same thing. AVith 
reference to their juT'snined wisd<nn, tliey were called witan with 
reference to tbeir rank and propiwty, or nomination, they Avere style 
‘^eadigan,” “ optiinales,” principcs,” ‘^proccres,” Ac. 
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tures of the charters, the bishops, abbots, earls, ealdornien, 
and those who bore the title which was latinised into ‘‘ .Dux,” 
“ Principe.s,” &c. wore parts of the great nationai council, and 
it is also manifest that others besides these higher nobles also 
attended it; described as “ thegns,” “ ministri,’" “ milites,” 
and scv^eral who are mentioned in the charters without any 
designation of legal rank, except that of being part of the 
gorriot. Thus lua, in the introduction to his laws, stated 
them as having been made by the advice of three orders in 
the nation. “ My bishops, and all iny ealdormen, iuid the 
eldest tvitem of mtf people^ and a groat collection of God's 
servants®;'" and a charter of Edgar, in 97^1, besides the king, 
two archbishops, three bishops, three abbots, four diu'os, and 
four disethengs, has ticentipone u'ithout a title among the 
accordi ng persons 

It also seems, from tlie charters of Kenulf, king of Mercia, 
A.P. 811, that the Witena-Gemot contained members who 
had lands, and some who had none, and tlierefore the latter 
could not have sat in that assembly by virtue of their baronies 
or landed projjcrty*; but whether these persons were repre- 
sentatives of tlio boroughs has not been ascertained by 
authentic documents; hut arguing from analogy, no such 
right could have existed, because the commons had no share 
in the governments established by the Franks, Burgundians, 
and other nortlicrn nations, and wo may conclude that tlio 
Saxons, who remained longer barbarous and uncivilized than 
those tribes, Avould never think of conferring such an extra- 
ordinary privilege on trade and industry. 

The “ Witena-Gcmot” was convoned by the king's writ ''; 
the times® and places' of meeting being adapted to circum- 
stances, and the king presiding over its deliberations”. 

Wilk. Sax. 14. 

.Duo. 244; ibid. 2f), 37, 62, 66, 103, 141, 211, 216, 220,236, 244, 

236, 266, 276, 267,266. Heining. Chart, 12, 16, 23, 26, 65, 67, 224, Astle’s 
Chartera, MSB. No. 2, 31, 3 Turn. Ansf.-Sax. 167. 6 Gale’s Script. 5l7i 
520, 523, MSS. Cot. Aug. A 2. Tiigull Hist. 117. 

** Dug. Jilon. 160; sc?d vide 3 Gale’s Scrip. 513. 

® Saxon Chron. 163 ; vide etiam 3 Gale's Script. 305. MS. Claud, c. 0, 

р. 122. 

® Saxon CJiron. 161, 163, 164. Astle's MS. Chart, 2. Horning’s 
Chart. 50. Mirror, c. 1, s. 6. 

^ Saxon Chron. 124, 126, 142, 146, 161, 103, 166. Heniing. 03. MS. Cot. 
Aug. 2, 20. Astle’s MB. Chart. No. 6, 12. MS. Cleop, B. 13. MS. Claud. 

с. 9, 121. 3 Turn. Ang.-Sax. 206. " 

MS. Claud, c. 0, p. 122. Eth. Abb. Ailr. 
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The principal duties of the “ Witona-Gemot” were to elect 
the Sovereign, assist at his coronation, and to co-operate in 
the enactment and administration of the laws®. 

The Witena-Gemot'’ made treaties jointly with the king ; 
for the treaty with Guthrnn and the Danes thus begins: — 

This is tlio treaty which Alfred king, and Gythrun king, 
and all the witan of England, and all the people in East 
Andia, (that is, the Danes,) have made and fastened with 
oatii*®;’ 

They also aided the king in directing the military prepara- 
tions of the kingdom. Thus, a.d. 991), the Saxon Ohroniclo 
states, that the king ordered, and all his witan, that man 
sliould gather together all tlie ships that were to go to 
London 

Impeachments of great men wore made before them; thus 
a gernot assembed in London, a.i>. 10o2, winch ‘‘all tlio corls 
and the best men in the country**’ attended. There Godwin 
made his defence, and purged himself before his lord the king 
and all the people, that he was guiltless of the ci*ime charged 
on him and his sons. 'Fhe king forgave him and liis 
family, and restored them their possessions and the earl- 
dom ; — but Archbishop Robert and all the h’renelmion were 
outlawed, for causing these dissensions between Godwin and 
the king'’h 

So likewise “all the ‘ meeting at Cyrneeaster, 
in the reign of Etholred, banished Elfric for high-treason, and 
confiscated all his possessions to tlic king^^‘'" 

It was also a part of their duties to examine into the state 
of the churches and monasteries, and their possessions ^ making 
and confirming grants of lainD^ releasing land from improper 
impositions and payments*®, iiujuiring into the necessities of 
the secular deputies, as well as into the rnojiasterial disci- 
plines, and into the ecclesiastical morals rectifying the 
casual loss of title-deeds*®, confirming the acts of previous 
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to 

1066,/ 
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Coinuiiiiul i the 

SUM IV. 
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® Bede, lib. 2, c. 3 Turn. Ang.-Sax. 209. 

Wilk. Leg. Sax. 47. Ibid. 104. Saxon Chron. 1:12, 140, 150. 
3 Henry, 360. 

Saxon ChroBf. 126; vide etiam ibid. 130, 165. Ibid. 166. 

MS. Claud, c. 9, 12.3, 124 ; vide etiam Saxon Gbroii. 164, 169. 3 Turn. 
Ang.-Sax. 211. 

Astie\s MS. Chart. No. 2. 

»» Ibid. No. 8. 1 Dug. M^n. 20. 

Ibid. No. 2. Ibid. No. 12. 


Ibid. No. 21. 
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councils acting as a high court of jridicatiirc'^\ ‘appointing 
all the magistrates-', and regulating the public coin of tlie 
Jvingilom’^^ 

Tliat the Witcna-Gcniot sometimes resisted the royal 
acts, appears from their not choosing to consider valid a gift 
of land by Baldrcd, king of Kent, becaii>se he did not please 
tliom^\ and it would seem that tlic king could not confer any 
title to land, without the assent of the gemot, for a gift of 
laud by a king is mentioned; ‘SSed, fpiia non fuit de con- 
sensu magnatum regni, donum id non ]>otuit valero^^;^’ and as 
confirmatory of this position, it a])])ears that, a.i). 811, Cen- 
wulf, at a council, stated he had given some lands of hk oini 
rights with the admee and consent of the said counciPk 

Tile lands of tho Anglo-Saxons, the burgs, and tbc people, 
were subject to definite payments to the king as tlicir lords, 
Miul, unless specially exempted, all lands were liable to the 
building and reparation of bridges and fortifications, and to 
military expeditions, acfrording to a defined scale. 

'JTiat wliicli is commonly called taxation,” seems to liavo 
commenced in tho time of Etlielrcd, and to have arisen from 
the evils of a foreign invasion luit these payuiouts were 
ordered by the king and tlic A\^iteiia-(Temot^U in fact, no 
])ropcrty belonging to a freeman was taxable, witliout tho 
consent of the gemot. 

5. Personal Pevnks in ^%)ciefg. 

The Saxon laws, Fleta, and the Year Books, exhibit the 
great pej’sonal division of society into the fire and bond: for 
hereditary legislative dignities were nnkiiown to the Saxons, 
and the highest orders of the state \vx‘re accessible to the most 
humble freeman. 

Tho liber liomo,” or freeman, has existed in this country 
from the earliest periods, as avcH of authentic as of traditionary 
histor}^ entitled to that station in society as one of his con- 
stitutional rights, as being descended from free parents, iu 
contradistinction to “ villains,” which should be borne in 
remembrance, because the term freeman ” has been in 

XIB. Claud, c. 9, 124. Astle’s XtS. Chart. No. 2. 

1 Ileiuing. Chait. Oa, 17, 27, 50, 120. Ingxdf. 12. 

1 Honvv, Mi, 3 Heiiiy, 363. Bpelm. Couc. 340. 

''' 1 Dug. Mon. 20. Astle’s MS, Chart. No. 8. 

Henry Hunt. lib. 5, 3f>7. Hronipton. CliW)n. 879. Ingulf. 55, 

27 Saxon Chron. 126, 132, 136, 140, 142. 
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modem times perverted from its constitiitioaal signification, 504 

without any statutable authority. to 

A cliurch establishment conuectod with the state perwaded 

the countr}^ consisting of arclibishops, bishops, abbots, priors, 

(leans, canons, archdeacons, priests, j^arochial rectors, &c. ; 
besides the monks and nuns of their various cloisters. 

A nobility, whose titles were personal, and not inherited, Nownty. 
existed, and were known as “ ealdonnan liokP,*” “ liere- 
todi V’ “ eorP,*” and “ thogn\*” 

An order of niilitos,’'' a species of knighthood, was like- iMiiucu 
wise recognised, wdio ranlced liigher than a “ fJ•cernan^‘” 

But these distinctions were nothing more than mere arti- supremacy of the 
ficial ranks in society as incident to office, the inenibers to 
which were all e(|ually subservient to the laws as the freciiiaii, 
l)ot\veeu whom, a])art from office, no jxjlitical or vain differ- 
ence was recognised, oxce|)t that which resulted fi’om the 
acquisition of wealth, or the intellectual or moral wortli of the 
iiidividual ; and jio system of primogeniture existed, the laiuls TninsmiysUm of 
ol' all being transmissible by will, according to tlic directions 
of the testator. 

It cannot have escaped observation, tliat the Roman conciitiori of vii- 
]jatriotism, even in the boasted times of the Commonwealth, 


was far from being dirc('tcd l)y a lib(‘ral spirit ; it proceeded 
from narrow and partial considerations; and the same people 
who displayed so iiiucli fortitude and zeal in esta])]isliing and 
inaliitainiug the freedom of tlicir ca]>ital, made no scruple iu 
subjecting the rest of their dominions to an arbitrary and 
dcspotical government ; and it is to l)c regretted that analogous 
])rinciplcs of worldly sellishiicss were recognised by the Anglo- 
Saxons in tlie treatment of their slaves : but the love of pow er 
is natural, — it is insatiable, — almost constantly wlietted, and 
never cloyed by possession. 

The villains, under the Anglo-Saxons, bad not essentially, 
any constitutional, or political rights ; they were allow'ed to 
he put into bonds, to he whipped % and branded"; and on one 


^ Wilk, Leg. 8ax. 14, 20, 22, .38, 42, 71, 7H, 13^ SaxoJi ChroJi. 7«. 

* Ibid. 71. Saxon Cliroii. 101, 102. 3 Turn. Aiig.-Sax, 224. 

" Ibid. 

* Si>el. Cone. 1G4. AVilk. Leg. Sax. 3, 7, 35, 53, 70, 7b 02, 112, 142. 
Saxon Chroii. .37, 42, G2, 121, 122, 123, 127, 1G4— 173. 

Wilk. Leg. Bax. 47, 03, 04, 70, 71, 72, 00, 118, 123, 130, 13.5, 144, 250, 
270. Bede, lib. 2, c. 9 ; et lib. 4, c. 22. l>u Cange, voc. IJheralet, 

" 3 Turn. Aiig.-Sax. 218. 

7 Wilk. Leg. Sax. 15, 22, 62, 53, 59. 


Ibid. 103, 109, 
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occasion are spoken of as if actually yoked, — ‘‘ let 'every man 
know his teams of men, horses, and oxen®;*” in fact, they 
• were part of the chattels of their master, and, as'sudh, bought, 
sold, and transmissible at his pleasure: such was their 
deplorable state, that even by the laws of Ina although all 
other persons were to be punished by pecuniary mulcts, they 
were punishable with stripes ; and even in the Liber Assisaruui 
it is expressly laid down, “ that whatsoever a villain possessetli 
is his lord's for which reason the lord could not sue his 
villain, nor could a villain have even an appeal of “ mayhem" 
against his lord, for if he recovered damages, the lord could 
retain tliern. 

But, notwithstanding the existence of such enactments, the 
Anglo-Saxon laws evince an anxiety to increase the luimber 
of freemen ; for wherever a person permanently resided, ami 
was responsible from his inhabitancy to the local burdens of* 
the place, he became entitled to a// iU local prh'llcr/csi — the 
spirit and letter of the Saxon laws abstractedly contemplating 
a reci])rocal union of burden and benefit, and that principle 
was acted upon in the most extensive sense until the Tudor 
dynasty. But as the lloiise of Commons rose in importance, 
such riglits from responsible rcsiancy were wilfully and basely 
encroached upon, for the gratification of ])ersonal ambition and 
political intrigue. 

Tlie common laAV principle upon which >dllaiiiago and 
eniancipation depended, was a mutuality, consisting of service 
upon the one liand, and of protection on the other. 

If, hj" dclault of the lord, that mutuality was in any way 
defeated, the condition of Aullainage Avas destroyed. 

If a villain resided one year and a day without tho juri.s- 
diction of In’s lord, and in a borough, he aa^us bound to do liis 
*suit at the court Icet," and upon the jury ])resenting the 
fact of residence, he became entitled, and indeed bound to be 
sworn, enrolled, and recorded as a freeman : and therefore, 
after such proof of freedom, the lord could not reclaiin his 
Anllain but by due course of laAv, and was consequently driven 
to his AAU'it, de nativo replegiando^ Avhich he might haA"e at any 
time Avithin seven years, hut after that period the \nllain was 
for over released. 

It a villain traded for a year and a day, it was prima facie 
^ Wilk. Los. Bax. 47. 

I.l. Ina, s. 54, cited M. and S. Mist, of Boroughs, 17 . 


Trading hiwl no 
relation to the 
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evidence of his freedom; and from that circumstance alone 
arose the direct connexion of trade with the acquisition of 
freedom, but •trading had no relation to the acquisition of 
“ citizenship ” or ‘‘ burgesship.*’’’ 

6. Local Divisions of the Countnj. 

During the early period of the Anglo-Saxon dynasty, the 
country was first divided into counties, the kingly power 
being partially deputed to a slierifi' in each county, and two 
courts committed to his jurisdiction, the shire-court’" and 
tkc “ tourn of the slieritf;” every freeman within the county 
being compelled to attend the latter, for the purpose of swear- 
inti* allegiance to the king. 

As po])ulatioTi increased, it was deemed a ])ul)lic grievance 
that, a vast body of persons should have to forsake their resi- 
dence in order to attend the sliorifF’s tourn ; and the king, as 
the liead of the executive power, granted to sucli inluibitants 
a court, cominonly known by the name of the lect,” at 
wliicli they were bound to perfoi-m the suit and ser\'ice which 
they had been accustomed to do at tlie tourn of the sheriff. 
This local government, and exclusive jurisdiction apart from 
the comity, being the origin and foundation of boroughs; 
;md from the laws of Canute it apjiears that all boroughs had 
one law, and the other Saxon regulations also establish that 
fact. 

It should likewise be observed, that the counties were 
subdivided into hundreds, tytlrings, lathes, and wapentakes; 
and boroughs, where their extent rendered it necessary, into 
“ wards.” 


7. Mnincipal Police. 

I'lie local administration of justice, the pioinotion of per- 
manent residence, and the preservation of the ])eace, Avere tlio 
chief objects of the Saxon police. 

Tlie local divisions of shires and boroughs Inid their pre- 
siding officers ^ and separate jurisdictions. The '^ealdorman” 
at first was the presiding offieer in botli ; but subscsjuently 
tile more sjiccific names were ap]dicd to the king’s officer in 
( acli, — of “ shire-reeve ” for the county, and jiort-reeve'’^ for 
the borough. 

^ Wilk. L<?g, Stix, 0, 12, 4a, 49, 54. 55. 
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The local administration of justice was effected by the 
‘‘ reeve ” in the folc-mote; which, in after-times, was in the 
comities called the shire-gemote,” or “ slieriff'\s tourn,” and 
in boroughs the burgh-mote,” or ‘‘ court-leet,” of tlio 
borough^; his duty consisted in preserving the king’s peace, 
prosecuting and puni.shing “ murder,” “ rapine,” and wrong,” 
and making them who committed such oifences, responsible 
to justice for their conduct 

Every freeman was bound by his oath, and by his pledges 
in the folc-mote,” to bo forthcoming at all times, to do 
justice required of him^. The freemen in the borough- 
gemote” attended, and swore for themselves, lliuliiig their 
own pledges; the ‘"villains” were answered for liy their 
lords in tlieir own courts: and if any fracman did not attend, 
and “ put or .sot himself in jiledge,” he was outlawed ■. 

It is evident that every freeman, in order to be “law- worthy,” 
taking upon himself the burdens an 1 responsibilities of the 
law, and by those means entitling hinisolf to its privileges, 
was bound to sulimit himself to the jurisdiction of the “ hnu- 
dred,” “ decenna,” or “ liorough and if, after twelve A cars 
of ago, be neglected so to do, he became subject to pimi.slimerit 
for hi.s delault. )So that, by these institutions, a IVeoman (or 
liber homo) was, as regardetl liis ov\’n ivights, eidlthd^ aiul, as 
related to the jnihlic, bound to ])urform the duty of putting 
himself under ])ledge, and secui'ity b}" oath, to abide by tlio 
law, — a system wliicli exi.sted till modern times'''. 

The domestic peace of evei’y indiAddual was promoted by 
strong laAv.s against tres])asse.s in his house oi* lands, and the 
liousehohler was resjionsihlo for the duo regulation of hi.s 
house, and the conduct of his guests or inmates ; at the same 
time ho could not receive a “ foreigner ” or “ stranger” into 
lii.s house for more than three days, unless lie had previously 
^ Wilk. Log. Sax. ao, 41, 51, 55. 

Jbicl. 1), 12, 31), 41, 48, 49, 50. * Ibid. 09, 103. * Ibid. 

” The onrolmojit of tiio inhabitants in every district, as i)ractised by the 
Anglo-Saxons, seems so practically ust;ful, and so obviously to be necc.ssary, 
that we cannot be snrpri.sed at its having been part of our law. Soin«; 
arrangement of that kind is to be found in almost every stage of man’s 
existence, and in ery part of the woild. In the Mosaic law, — where tJie 
tribes are clas.sed and taxed. In tlie Atheniiin law, — where all who w<ire 
of certain ago, and not excluded by any personal fault, were enrolled. In 
the Homan law, — where such a system formed a considemble head of the 
institutions of that people: not to mention tlie numerous (Hualogous in- 
stances to be met with in the accounts of modern ti’aA’^ellers, even aniong'st 
the mast uncivilised nations. 
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served him ast a follower; and prohibitions, enforced by fines, 
were directed against the harbouring of fugitive villains. 

Bail was given for prosecutions and defences ; wrongs were 
punished by fines to the state, with compensation to the 
aggrieved: every class having a fixed pecuniary value, by 
which they were respectively e^stimated, called his “ were,*” 
also another called niund,’’ by which the value of his social 
peace was guarded ; and several enactments existed against 
judges for illegal punishinents. 

The reputation of a good character was almost imperative, 
]>ecause the Saxon principle respecting accusations was, that 
of the accused producing a certain number of his neighbours 
who swore to their belief of bis innocence; but, if convicted 
of' perjury, they were ever disqualified from giving evidence. 

Vag]*ancy was proliibitod; commercial transactions Avere 
required to be public in the presence of witnesses “ appointed 
for that ]nirpose ; and fairs and markets were allowed either 
by public or royal charter; tolls and payments to those 
( iititled to receive them accompanied their sales ; tolls 
also were leAued on the high roads on those who passed with 
trafij(^ ; but the observance of Sunday, as a day of rest from 
all worldly labour, was strictly enforced^, and every man was 
ordered to perform to others the right that he desired to have 
himself. 

If justice was deiiit'd in the county and hundred courts, an 
n|)])eal lay to tlie king; but if the cause was brought before 
tlie king in the first instance, the plaintifi* incurred a fine. 
No man was permitted to seek justice from the king till he 
had failed in ol)taining it at home; and no one was to apply 
for justice to the king till he had been denied justice in his 
liiindrod ", 

Jt is impossible to refrain from eulogizing the freedom and 
s(H*u]*ity of the Saxon institutions ; and Alfred, perceiving the 
(‘ordial and unanimous feeling in fiiA^our of their continuance, 
which pervaded all classes who were subject to their restraints, 
collected tlie laws upon which they were founded : the intro- 
ductory cha])ter to which collection he concludes with the 
following declaration, that “ lie had collected together and 

I Wilk. Log. Sax. 9, 48. LI. Ina, s. 25 . U. Edw. Sen. e. 1 . LI. Ethelred, 

" LI. Ina, %L1. Giithi'un, s, 7* Judicia Civitatis LnndoniiXJ. Supplement 
to tlie Ijaws of Edgar. 

° LI. Edgin', c 

tiTTA. 
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committed to writing many of those things which his anipestorjii 
had observed, and which he approved ; aiul, with the advice 
of his ‘ wdtaii,’ had neglected many of thkn which he did 
not approve and that he had not dared to attempt to 
commit to writing any of liis own, for it was unknown to 
liiiri what might be satisfVict?>ry to them who succeeded him. 
But whatever lie could find, eitlier in the days of ‘ Iiia,^ 
‘ Ofla,’ or ‘ Ethel bert,’ wliicli appeared to him just, ho had 
ado])tod, and the rest he had neglected.” 

The priiici])le upon which Alfred acted in his legislative 
capacity, was permitting the continuance of theoretically 
defective laws, ratlier tlian destroy the foundation upon which 
all laws depend ; viz., respect for established authority, — 
wdiicii sudden changes, even lor the better, are apt to uiidcr- 
iiiiue, and any deficiency in tbc theory of bis laws was more 
than eonnterhahincod, by tlic equitable and ready dispensation 
of tlieiu in practice: instead, tlieroforo, of introducing new 
niacliinery, which, however theoretically improved, would 
not have jiracticalJy answered in ignorant hands, lie contented 
himself with making that which he had work well, by his 
unremitting care and ^'igilaneo. 
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Chapter II. 

THE NORMAN ERA. 

A. D. 100*0— 1154. 

WILLIAM I— WILLIAM II.-~UEKRY I.^STEPIIKN, 


Section I. 

WILLIAM I,, Jan. 5, a. i>. 1000, — Sept. 0, a.d. 1007. 


1. Maintenance of tlic Saxon Institutions. 


2, Tenure of Lands. 

0. Laws of William the First. 

4. Administration of .lustl(?e, 

5, Ecclesiastical Jurisdiction. 


I 0. Domesday. 

I 7- and Hoe defined, 
j 0. Legislative Assemblies. 


1. Mainteuaui^ of the Saxon Institutions, 


The ineniory of no iiidi\ idual has received sucdi unmerited 
al>use as has been hea])ed upon that of William I.; whether 
such abuse was wilful in its malig:uity, or sincere in its 
ignorance, is not worthy of in([uiry, for the existing records of 
that period irresistibly establish its gross injustice. 

William 1. claiming a lawful title to the ciwvii*, was 
naturally bound to upliold and respect the Saxon institutions ; 
and we therefore find he collected, revived, eoiifirnied, and 
improved the laws of the Saxon kings who had jireceded him; 
and the collection of the law^s of Edward the Confessor, and 


l^nmerited 
abuse of Wil- 
linni 1. 


Confiimation 
of the Saxon 
laws. 


^ Tlie lucmory of Edward the Confessor ai>pear9 to have been treated 
with the greatest resjject throughout the Survey. In two instances he is 
termed gloriosiis rex Ed ward us."’ (Tom. ii. fol. 4lfJ 13. 425 13.) 

Througliout Domesday, Harold is constantly spoken of as the usurj^er of 
the realm, — ** q viand o regmnn (Tom. i. fol, liU.) Once only, at 

Sudbertiine in Hampshire, it is said, “ quaiido rcgnnbatX (Ibid.) Of 
William I. it is as coiii^utly said, “ postquam venit in Aiigiiain.*’ Once 
only does the expression occur, postquam W, rex conqimiuit Angliam,** 
(Coini)ar(5 Script. Norm. Antiq, a Duchesne, 204.) 

llaroldus invasit is also the language of the Chartulary of Bat tle Abbej^ 
— Anno ab Incaiiiationc Domini m.lxvt. Dux Normaimoriiiu nobi- 
lissinius Willelmus cum mami valida pugnatorum in Angliam transiiavi- 
gavit, ut regnum Anglito, sibi a suo consanguineo liege Edwardo dimissimi, 
maim Henddi, <iui illud lirannica frande invaserafy abstraherot.’* (MS. 
Cotton, Domit. A. ii. fol, 21. MS. Cotton, Claud. C. ix. 

And William Ilufus, in an instrument wliich will be found in the last 
edition of Dngdale’.s Monasticon, (.3 vol. 377?) speaks of his father’s “ here- 
ditary right ” to the throne of England. • 

c 2 
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the enactment of his oavii laws, evince his anxiety to govern 
his subjects in accordance with their ancient freedom and at 
the same time afford an ample refutation of those flippant asser- 
tions., by which his memory has been so causelessly traduced. 

It must, however, be confessed that, upon many occasions, 
he committed apparent acts of tyranny; but it should bo 
remembered that the descendants of all those who adhered to 
Harold, and who were dispossessed of their properties, must 
have been his powerful and inveterate foes, and that his 
reign was continually agitated with schemes to overthrow his 
govcrnriient^, and therefore such acts might he justified upon 
tlie grounds of political necessity; for if he had acted other- 
wise, he might have lost his crown, and involved the kingdom 
in greater calamities than those which it actually experienced. 

The Normans and other foreigners who aided William I, 
in acquiring the crown, neither formed the great popula- 
tion of the country, nor cx])ellcd the mass of the former 
inhabitants. The invaders wore comparatively few in number, 
and vci'y early intermarried and mixed witli the greater mass, 
and assumed with the Saxon inhabitants the general name 
of ‘‘ English and the anxiety of the invaded, from tiic 
he<dnnin<j of the Norman invasiom to retain the Saxon laws 
and form of government, was, by degrees, felt in commoji 
Avith them l)y sucli of Willianrs adherents as were settled in 
Enubuid ; whicli Avas illustrated, after a short ])oriod, l)y tlie 
exchange of propei t}' in Normandy for p]‘0]>erty in Englaiul, 
by those I'csident in l']ngland, and ])articularly the castle of 
fl.’ovcbrig, or Tonelndge, the residence ol’ the Clare family. 

If the king had been desirous of governing the kingdom by 
his SAVoial alone, if he Iiad been the tyrant Avliicli has l)ecii 
represented, he Avould Avitli his army have malntaiued exclu- 
sive possession of a division of the country, in order more 
eftcctually to oppress the natives, and repress their aggres- 
sions; but, in truth, the Norman barons and chiefs were to 
him a source of greater discjuietude than ttic Saxons, whicli is 
evinced by the fact, that the large grants of lands which 

^ liCgcm 57 amiis sopitain excitavit — cxcUataiii ropamvit — roparatain 
clecoravit — dccoratam coniiniiaAdt — et coiifirnuita vocata cst lex saucti vegis 
Edwardi. Wilk. LI. 8ax. 2 1C. 

Piet. 144, liri. Orderie, 1«9, a()3, 304, 310, 340. Lanfraac op.* 318. 
C/liron. Sax. 187. I^oi*. 841. Malm. CO. )fClnot!i, Vit. Can. xiii. Cliroii. 
retro, 51. Saxo, 217. 1 Hiimo, 240, 242, 248, 2C2, 272. 1 Liiigard, 385, 
440—147. 
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were madd to them, were generally dispersed in different parts 
of the kingdom ; so that but in few instances, had one man 
a groat influence in one place, and wherever a more extensive 
grant was made in one place, it seems to have been generally 
oil the borders of Wales, or in the north, where the pro- 
prietors would have to contend with foreign foes : therefore it 
Avas the policy of William to conciliate the Saxons. 

It should likewise be remembered, that the northern tribes 
wore all pi’opagated from the same original stock, so their 
institutions, though diversified by time, climate, and accident, 
hoYO a strong resemblance to each other; and the customs 
of the Normans were readily amalgamated with those of the 
Anglo-Saxons ; and of all tlie feudal services enforced by the 
Normans, there is not perhaps one, of which some obscure 
traces may not be discovered among the Anglo-Saxons 

Tliat the strongest analogy existed between the laws of 
England and those of Normandy, is jiroved by a comparison of 
Glanvillo ” with the “ Grand Coiistumiero of Normandy.*’' 
’riio similarity docs not alone subsist in matters of essential 
justice, which are, or ought to be, the same in all countries, 
but ill the rules of descents, tlie terms of limitations, the forms 
of writs, and many other things of an indifferent nature, wliieli 
could noitlicr have arisen from necessity, nor from accident s 
Jn fact, the outlines of the Eiiglisli Constitution are not very 
cliUereiit at this day from M'hat they were in the reign of 
AVilliam I.; but the powers which were then universally 
acknowledged, and the sjiirit of the old institutions, have been 
siijce more minutely applied to tlie detail of administration, 
and adapted to tlie subsequent variations that have occurred 
in the mode of living, and in the condition of individuals. 

2. Tenure of Laufh. 

It appears from the Saxon laws, that a considerable portion 
of the land in England, was held under the lords by persons 
of a greater or less degree in bondage, owing services either of 
a military, or of an agricultural or civil character ; and that 
manumission from these services, Avas an object of great desire 
to such dependants. 

There appears no solid reason for thinking, that the material 
parts of the feudal tenure, even as exercivsed by the Normans, 

^ 1 Lingard, 4:10. Leg. Bax. 210. Iiigiilpli. llovcden, 340, 

^ Hale, Hist Com. Law, 120, 0 Ileuiy, 40. 
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William I. (Jid nofc exist in England before their arrival, particularly 
when it is observed that, a considerable portion of the lands 
entered in Domesday are stated to be held by the sarnc 
tenure, at the same rent, and subject to the same services as 
they were in the time of Edward the Confessor; and the 
internal evidence of Domesday bears no reference to any 
simultaneous surrender of former tenures, and re-grant of the 
same lands as feudal. 

Freedom of Sax- Tho frod spirit of our Saxon institutions, the manner in 
might which they encouraged the manumission of bondmen, and tho 

abated the rigour acquisition of freedom, midit in some decree Inavo abated 

ofthGfmiiLil 1 1 1 1 1 

the rigour of tho feudal system, which, being borrowed Iroui 
the north of Europe, might have been continued with undi- 
minished, if not increased tyranny, among the Normans ; and 
thus they might have brought over to this country some ol' 
the most severe provisions, and the hea^der services of their 
law, but tliey could not have been numerous, nor could they' 
now be defined, or pointed out with any considerable accuracy. 

The Normans, in all probability, introduced some new 
provisions, and attempted more, as appears by the conclusion 
of the compilation of the laws of Edward the Confessor, and 
is in a great degree establislied by the fact, that those laws 
had for a length of time been neglected ; and tliat it was .a 
question between the Normans and the English, Avhether they 
should be restored or not. But the fact of their hai ing been 
restored is decisive to show, that no great change was ulti- 
mately allowed fco prevail, and that the general system of the 
laws continued much the same under the new dynasty of the 
Norniaiis, as it had been under that of the Saxons, with the 
exception of a few usurpations, which might have been eflected 
from time to time by some of tho more powerful Norman 
barons, or were introduced by tho tyrannical and violent siic- 
cessor>s of William I. 

Temporarj^adoiv- The temporary adoption of the Norman system, and the 
subsequent restoration of the Saxon, may account for those 
crude assertions and fanciful theories, relative to tho intro- 
duction of the Norman tenures, which have been assumed as 
facts, «and may at the same time afford a solution of the 
question*. 

Lay foes. Those freehold tenures held immediately of the crown, after 

the completion of ^ the conquest, which were deemed lay-fec>s, 

^ Ar. and S. Hist, of Boroughs, 09 , et seq. 
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seemed to have consisted of tenures by “ knight service,'’ Wimiam 1. 
tenures by “ serjeanty,” and tenures of “ lands of the king’s 
demesnes,” faying only some certain rent, or render *. 

The tenure by “ knight service’” was by render of certain Tenure by 
services of one or more knights, completely armed and 
accoutred for war, with their liorses and attendaiits, or a por- 
tion, as a half, a third, or a sixth of such service^; and this 
was military tenure d 

Tenure immediately of the crown by serjeanty'' was by Tenure by scr- 
performance of some service iminediately to the king; and 
this service was of two sorts. That denominated grand omna borjeanty, 
serjeanty," consisted generally of some service imniecl lately 
respecting the king's j^erson or dignity; as to carry tlio king's 
•standard, to 1)0 liis constable or marshal, his butler, ebamber- 
biin, or some other similar service, or indeed any .servieo in 
:itfcending tbo king's per.son, or other service to bo performed 
about the king'.s person ^ 

The service of petit •serjeanty" of the crown coivsisted in petit sorjcjnity. 
soTiic inferior •specified service, not strictly military or per- 
sonal to the king. (Irand serjeanty was doomed a niilitary 
service; but petit serjeanty wa,s of an inferior description, and 
was e.stecmcd of that s])eciGs of tenure called tormro in 
socage," a term a|)p]ical)Ie to all freehold tenure of the crown, 

01* of others, Mdii(!li was not a military tenure. 

Tt sliould also he observed, that ‘‘ tenure per baroniam" Tonuivror 
was generally a teuiire l>y military service merely; though in 
coiLsequonce of the charter of William L, Henry L, Tleiiry 1 1 ., 
and the great chartei\s of John and Hemw ill., no charge, 
could be legally brought on land lioldeii by •such tenure beyond 
the seiwice-decd, (except the ordinary aids mentioned in tlie 
great eliartcr.s",) without the con .scut of tlic tenants, wlio were 
therefore to be simimoiied for the purpose of granting an 
extraordinary aid, as re^jnired by the charters of .lohri. 

" First Ileport Dig. Poorage*, 31, ct sou. 

® Spel. Gloss. 21 a. Mirrour, c. 2, s. 27. 

* 2 Inst. 8tat. West. 1, c. .30. Stat. cle Milit. 1 Kdw. II. Co. 

Citt. 60. Fasch. 3 Edw. I. 

4 Inst. 102. « Litt s. 15.% 154, 156, 150; 2 Inst. 233. 

^ TJio occasions on wJiicli tlic.so aids wore domarid<‘d and granted, 'vvero 
t)»ree : — 1. To make his eldest son a knight. 2. To marry his olde.st 
daughter. 3. To ransom his i)er.son when ho was taken prisoner in war. 

Tlie rate of these aids was unsettled, hut averaged one mark, or one pound, 
t‘oj‘ every knight’s foe. — Spelman. Du Cange, GIosjh. voc. Auxilium. 

^ladox, Hist. Kxch. c. 15. Glanvil/ lib. 0, c. 8, flracton, 1. 2, tr. !, c. 16, 
s. 8, 2 Inst. 233. Phillip’s Life of Pole, i. 223. 
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Lands holden by any of those services of the. king wero 
hereditary, and considered as illustrious, owning no superior 
but the king ; and tenure by grand serjoanty,*'’ as well as 
tenure by knight service,” was deemed a military tenure, 
and subject in the same manner to the incidents of military 
tenure; namel}’', the custody and marriage of the heir, if 
within age at the death of the ancestor, and payment of 
relief on succession to the inheritance, if the heir happened to 
be of age, at the death of the ancestor. 

On the deatli of the ancestor, lands holdon by knight 
service,” and by ‘‘ grand serjeanty,” were, upon iiic|uisitioii 
finding the tenure and the death of the ancestor, seized into 
the king^s liands If the heir appeared by the inquisition to 
be within the age of twciity-oiie years, the king retained tlic 
lands till the heir attained twenty-one, for his own profit, 
iiiaintaiulng and educating the heir according to his rank'’. 
If the heir appeared by the in(|iiisition to have attained 
twenty-one, he was entitled to demand livery of the lands by 
tile king's officers, on paying a relief and doing fealty and 
homage. The minor heir attaining twenty-one, and proving 
his age, was entitled to livery of his lands, on doing fealty and 
liomage, without paying any relief. 

The tenure of lauds holden in petit serjeauty” of the 
king was not deemed a. military teiiui*e, aiul was not subject 
to the jirerogative of ‘Mvard,” niarriage or “relief;” 
but, on proof of the tenure, siich lands were to bo delivered 
on tlie death of the ancestor to the heir, if of age, and if not, 
to his guardians. Freehold tenants of tlie demesne of the 
crown wei-e not deemed to hold hy such honourable tenure, 
Init wero free, and their tenure was hereditary, paying such, 
rent in money, or in gross, as Avas reserved upon theii’ respec- 
tive tenures 

” Stauiid. rrerog. 12. Siat. IMarlb. c. 16*. 17 Edw. II, c. 3. 2 Black. 

Ctan. 66. 

Crai,i^. de Eeiid. 1. 2, c. 2. !Spoliiinii, llcliijiike, 2ii. ( tloss. voc. Warda, 
Madox, Hist. iOxcli. c. 10, s. 4. Glaiivil, 1. 7 , c. 0. Litt. h. J03. Co. Lit t. 
77 . 4 Inst. 10». Stat. 32 Hen. VIIL c. 46. Stat. 16 Car, I. c. 20. 

Dll Can^'o, a'oc. HelevUm. (iJanvil, HI). 0, c. 4. Madox, Hist. Exek. 
o. 10, s. 4, W riglit, 00. LI. Wil. I. c. 22, 23, 24. 2 Roll. Ahi-. 514. Litt. 
s. 112. 

Dll Caiigo, voc. Maritagium, Glaiivil, 1. 7, c. 0. Madox, Hist. Exek. 
c. 10, s. 4. Jk acton, lib. 2, c. 37, 6. 6 ; c. 36, s. 1 ; et lib. 9. c. 4, 0, 12. 
Gr. Const. 05. Co. Litt. 62 B. ; 2 Inst. 90, 02,202,204; 5 Kep. 126; 
6 Rep. 70. NN^riglit, 07. 

Du Cange, voc. Scutaghini, Madox, HivSt. JCxcii. c. 16. 
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Tliere were also tenants of the king‘*s demesnes, who 
were mere occupiers of the land as farmers, without any 
certain term,* or for terms of years only; and these were 
deemed villain-tenants of the king’s manors, holding according 
to the customs of the several manors, such as were afterwards 
tcniicd tenants by copy of court-roll,” or “ copyholders.” 
All these were subject only to the charges «affecting their 
respective tenures ; the first according to the reservations in 
the demises made to tliem; the copyholders according to the 
customs of the several manors of which they were tenants ; 
their tenures being hereditary, or qualified, according to the 
customs of their respective manors: but all were liable to 
tallage, or to be taxed according to their ability for the benefit 
of the crown. 

Wlien lands, which had been in the hands of a mesne lord, 
c.'uiio Iry forfeiture or escheat to the crown, the several persons 
Avho liad been tenants of the mesne lord, held of thq*crowii as 
they had done of tlieir former lord. 

The same tenures A^hich might be of the sovereign, might 
1)0 also of his subjects ; except the tenure by ^\grand serjeauty,” 
Avliich seems to have been peculiar to the crowji. 

The tenants by military service might enfeoff others to liold 
of them by military service ; that is, to jierforni for them the 
service reejuired by their tenures, which they could not per- 
BDiially perform. Thus if lands were holdcii of the crown by 
the serwicc of twenty knight’s fees, the tenants of such lands 
might enfeoff others of parts, to hold by the service of any 
number of knight’s fees, more or less than twenty ; and many 
such subinfeudations were made. Sometimes the original 
grant from the crown to its iiimiediato tenant was partly of 
lands in (lemesiie, and prtrtly of services; that is, of lauds 
ht^fore granted to be holden l)y certain scr\’ices, as of so many 
kniglit’s foes, in Avhich case the crown could convey to its 
grantee only the su]>criority, and the services due fi*om such 
laiuls. 

So persons holding of the crown might grant lands by the 
service of some serjeauty to themselves, or by some free 
tenure, such as that called tenure in socage or the lord of 
a manor might grant tenements to be liolden according to the 
custom of the manor : but this could properly only be of lauds 
^vhich had l)een customarily so granted, though probably 
many lauds liolden by copyhold tenure were granted to hold 
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by that tenure long after the conquest, notwithstanding the)' 
had not been before so holden. 

There were also tenants by burgage tenure;” both of tbo 
crown and of mesne lords, of tenements in cities and boroughs, 

. o ? 

holden by certain services or acts: — the ‘‘ cives” and ‘‘ bur- 
genses,’’*’ mentioned in Domesday, being the occupiers of such 
tenements; — the inhabitant householders within their 
respective cities and boroughs; but it does not appear that at 
that time, the body of citizens or burgesses of any city or 
borough held the cit}^ or borough itself of the crown, thouirli 
the crown afterwards frequently granted a city or borough to 
the citizens or burgesses to he lioldeii of the crown, paying a 
rent, and receiving the profits before due to tlie crown : and a 
grant of a city or borough to its citizens and burgesses in foo 
farm, did not preclude the hinges right to tallage, but the city 
or borough still remained equally liable with the king's 
demesnes. 

Thus it appears that all the land in the kingdom, esteemed 
lay-fee, was holdoii ))y the actual possessor immediately or 
mediately of tlie crown ; and those who held immediately 
iiiuler the crown, were called his tenants in capife, 

3. Lrfw.^ of WiUi(ym the First. 

Tliese laws commence 1>y ordaining that allegiance should 
be sworji to the king. 

Every Frenchman who was in England at the time of 
Edward the Confessor, ])artaking of lot and scot, was to pay 
a.ccording to the laws of England, and all free men were to 
have and hold all their lands and possessions, free from all 
unjust exaction, and all tallage, so that nothing should be 
taken from them but tlieir free scrs ice, which they ought of 
I'ight to do to the king as ordained for them, and granted to 
them by lioreditary riglit for ever, by the ‘‘ common council" 
of the kingdom. 

All cities, boroughs, castles, Imndreds, and wapentakes were 
to be watched every night, and protected in turn against e\dl 
doers and enemies, as the sherifls, aldermen, reeves, bailifis, 
and the king’s ministers, should the better provide by their 
“ common council” for the benefit of the kingdom. 

There were to he throughout the kingdom true weights and 
measures, as the king’s ancestors had ordained. 

All free men were to be as sworn brothers, for the defence 
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of the kingdom, the preservation of the peace, and the dignity 
of the crown. 

The Saxori provisions for selling in the presence of Avitnessos 
and with pledges, are repeated. 

There was to be no market or fjiir, unless in cities, or close 
l)oroiighs surrounded with walls, in castles, and in the safest 
jdaces, where the customs and the kiug^s right might not l)e 
defrauded; and it was stated that castles, boroughs, and cities 
were established for such purposes ; as well as to insure the 
safety of the people of the land, and the defence of the Jving- 
doni; and they were tlieroforo to bo preserved in full integrity. 

l^rovisions for the ordeal and trial by battel occur, after 
which it is cx])rcssly declared that all i^hall hare and hold the 
lairs of Kinff Edward in all thin ns. 

It was also enacted that every man who wished himself to 
be accounted free should bo iu pledge, in the manner before 
ju'cscribed by the Saxori laws. 

No person was to be allowed to sell his man out of tlie 
country, and if any one wished to make his bondman free, tlie 
mode of doing it before the shcriir is minutely pointed out. 

Every lord was to ho security for his vill.’iin, and, if the 
villain wore not purged from all ollbnce, the lord was to pro- 
duce him to do right iu the hundred: — it is thus cstahlislicd 
that no one ^vas exempt from the jurisdiction of the slieiiir, 
)mt all persons as being within the shire were liable to the 
8110101^8 toiirn and himdred courts. 

And tlie terms scot and 10 ^** are cmphati(^ally called the 
customs of Eng] and. 

It was the essence of tlie laws of W^illiam ]., and analo- 
gous to those of the Saxons, that every fi’oeman slionld 
..contribute to the public ebargos by |)ayiiig, with all other 
freemen, his “scot;’’’ and in the same manner take his share 
with the other freemen in the pulilic personal burdens or 
“lot,’” by performing, in his turn, such military and civil 
duties, as were uniformly imposed upon all, — as .serving in 
the wars, keeping w^atcli and ward, and filling in succession 
the public offices which were reejuired for the state gonei-ally, 
or locally for the borough : — thus it was that the personal 
union of burden and benefit, constituted the “ liber homo’’’’ of 
the common kw\ 

^ Vide Waggoner’s Case, Co. 241. Stat. 2,'l IIcii. VIII, c. 5, s,8; 
33 Hen. VIII. c. 9. 2 Luders, 98. Stat. 1 1 Geo. 1. c. 10, s. 9. 
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4. Administration of Justice. 

Whatever may have been the effect of the change of landed 
property, and of its tenure, by this king, however it may have 
altered that part of the Saxon institutions, which related to 
its legislative assemblies, the local administration of justice 
and municipal police, although improved, were essentially 
unchanged. 

That part of the Saxon institutions, by which the “ Witena- 
Gemot*''’ exercised the duties of a supreme court of judicature, 
was considered by the Normans, not suited to the increasing 
wants of society, and ill adapted for discussing intricate ])oiuts 
of law, or determining nice and difficult questions of pro- 
perty; besides, its members ^vere unable to devote their entire 
time to judicial ({iiestions. 

1'he lirst iniprovcmcnt was made by William L, who sent 
liis justiciaries, in cases of difficulty or importance, to preside 
in the county courts, where the cause was to be tried. 

'Idle next alteration was a court of Exchccpier, in imitation 
of that established in Normandy, but on a different and 
inferior footing The Exchecjiier in Normandy was the 
so\'ereign court to which appeals were made, from all inferior 
courts and jurisdictions. 'Idic English Exchequer was a court 
for t!ie private concerns of the crown, being to receive and 
disburse the king’s revenue, and to settle accounts with his 
sheriffs and bailiffs. It was his chamber of accounts ; and its 
])riiicii)al business was to superintend, munago, and imjirove 
his revenue^. 

Its original members were, the chief justiciary, who, in the 
absence of the king, acted as president of the court, and 
certain barons, selected from the “common council” of the* 
realm, on account of tlieir rank and superior wisdom 

They assembled in the jialacc, and their court was therefore 
termed “Curia Regis,” Avitli the addition of “ad Scacearium,” 
on jiecount of a chequered cloth that covered the table at 
Avhicb they sat. 

’ Dialog, de Scaccar. lib. 1, c. 4. 

"It is thouglit that William 1. instituted the Court of Exchequer, but 
tlK'i-e is no record of its existence in Madox, until Henry I. 1 Madox, 
Excli. 

‘‘ “Majores de divseretiores in regno, give dc clero feint sive de Curia,” 
Dialog, de Seaccar. lib. 1. c. 4. 
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From being employed to receive the king’s revenue, and to 
settle with his oiRcers, it was a natural and easy transition for 
the members' of this court to judge and determine the qiies- 
tions that arose in the course of their proceedings^; it being 
remembered they were not only barons of the realm, but the 
most distinguished for their skill and prudence*. 

Wlien judicial questions were brought before the common 
oouiicil,"’ they were the persons best (pialilicd to guide the 
opinions and direct the judgment of its other inombers; so 
that gradually, and perhaps insensibly, its ordinary judicial 
l)u.siness fell into their hands. IMany of them hold offices at 
court, whicli retained them about the person of the king, 
when the other members of the common council were absent. 
They attended him abroad in bis expeditious, and followed 
him in his progresses through the kiug<lom. On sucli occ'a- 
sions, when plaints were laid before him, they beard the 
parties witliout dela}", examined the merits of tlieir comj)laiut, 
ami, in ordinary cases, gave judgment, without waiting for 
tlio stated meetings of the ‘‘ commune concilium,’’*' or con- 
A’olvirig an extraordinary assembly. This practice, originating 
in convenience, and confirmed by usage, M^as at Icngtli esta- 
Ijlishcd by law. 

At what time, and by what authority, a court, distinct from 
the Excliequcr, and different from the common couuci],’" 
was appointed to sit in th(3 palace, for the ])uv])ose of lioaring 
and deciding the causes brought before the king, is unknown. 
Tlio practice probal:)]y began when tlic barons of tlie Exche- 
quer extended their jurisdiction from causes touching the 
roveuuo, to other matters affecting the rights and properties 
of the subject. It is a confirmation of tliis conjecture, that 
tlio earliest judges of this court, of whom any memorials 
have been preserved, were also barons of the Exchequer^ 


5. Ecdedastlcal Jimsdicltou, 

lender the A Tiglo->Saxous, the members of the Witena- 
fiernot, exclusively, made sucli laws as they conceived requi- 
site for the maintenance of all ecclesiastical institutions, and 

“I Diiilog. do Scaccar. lib. 1, c. 1. 

* Fleta, lib. 2, c. 20. 

® Bened. Abb. 317, 206. I Madox, l^xcb. !)6. 35 Ediub. lleview, Art. 1, 
P* 1, piussim. 
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Wii.iiAw I. never acknowledged any other temporal authority: but the 
princes had been accustomed to forward a charitable 
donation to the pope, called .Peter‘’s Pence,'’’' sfniilar to that 
which vs^as established in Gaul by Charlemagne*. 

Peter's peace Gregory, an impudent and scheming pontift*, interpreted the 
present of Peter’s pence, as a badge of subjection acknow- 
ledged by the kingdom, and called upon William I. to do him 
homage as its sovereign. 

Wiiiinm refuses Tho king promiscd to continue the ‘‘ present,” but to the 
tL'^poprfufiws demand of homage he absolutely refused, stating he had never 
icingdoia. promised it hi iiisclf: his predecessors had never performed it: 

nor did he Icnow of any other ground on which it could be 
claimed with justice 

Limited ackrioAv- Neither would William permit the authority of any parti- 
ciilar pontiff* to be acknowledged in his dominions, without 
his previous approbation ; and directed that all letters issued 
from the court of Rome should, on their arrival, be submitted 
to his inspection. 

Uoyai assent rc- Tlioiigli lie zcalously coiiciirred with Archbishop Lanfi'anc 
Urn* dccitimw^ his eudcavourH to reform the manners, both of the clergy 
natiomi or pro- jmj ^lie laity, vct SO icalous w\as he of any encroachment on 

vincial synods. „ . , . , . i i i i i i 

Ins authority, that vvitliout tlie royal hconso, ho would not 
permit tho decisions of national or jiroviucial synods to be 
carried into eftbet. 

The king forbids Aud after the separation of the ecclesiastical courts’* from 
those of the liundred, he enacted such laws as were necessary 
to support the jurisdiction of tho former, but, at the same 
time, forbade them either to implead or to excommunicate any 
individual, holding in chief of the crown, till the nature of 
the offence had been certified to himself \ 


(). Domesdaif. 

William I., in order to acquire an exact knowledge of 
the posses.sions of the crown, the names of the landholders, 
and the military strength of the country; to afford the moans 
of increasing the revenue in some cases, and of lessening the 

' YU. op, ix. 1. 

" SoUlen, Spicil. ad Kadmer, p. 4. 

2 iVIillar, 127 et seq. 3 Black. Com. c. 5. 0 Henry, 25, 

** Ibid. (5, 164. Baron, ad ann. 1006, n. 1, ad aim, 1079 , n. 25. 1 Haine, 
270 , 271 . 1 Lingard, 454, 455. 
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demands the tax collectors in others^, and to provide a William I. 

register of appeal for those whose titles to their property 

might be clis))uted, ordered, towards the termination of his 

reign ^ the compilation of that record which is commonly 

called “ Domesday of • itself an additional proof of his 

equity and justice. 

The inquisitors, upon the oaths of the sherifts, the lords of The iwauner in 
each manor, the presbyters of every church, the reeves of sluon^ >JaVto bo 
every hundred, the bailifts and six villains of every village, 
were to inquire into the name of the place, who held it in 
the time of King Edward, who \vas the present possessor, 
liow many hides in the manor, how many carucates in 
demesne, how many homagers, how many villains, how many 
cotarii, how many servi, what freemen, how many tcnantH in 
socage, what quantity of wood, how much meadow and pas- 
ture, what mills and fish-ponds, how mucdi added or taken 
awaj', what the gross value in King Edward's time, what tlie 
proseut value, and liow much each freeman or sockman liad 
or has. All this was to be trii)ly estimated: lirst, as the 
(State was held in tlio time of the Confessor; then, as it Avas 
bestowed by King AVilliam ; and, thirdly, as its value stood 


‘ Tom. 1, fol. 222, 2‘ja, 200 n. 

" Tlio exact time wJiori tJie survey M'as iimlertakon in difforently stati'd. 
The Jlcd Book of the .Exciie<iiior seems to have l)oen erroneously (|noted, 
(AVcibb’s Short Account of Domesday -Book, 1 ; Dissert. ITcf. to Hutchins' 
Hist, of Dorsetsliire, eSec.) as fixing the time of enlrauoe ujion it in lOflO ; 
it being merely stated in that record, (in wliicli tJie original of the Dialogus 
flo vScaccario is found,) tliat tin? 'vvork was undertaken at a time .subscM|uent 
to tlie total reduction of the island to William's authority. 

From the memorial of the comi>lcti()u of this survey, at tlio (aid of the 
i^econd volume, it is evident that it was finished in lOfio*. 

IMatthew Paris (fol. I joiid. 1004, p. 9 ; see also iMat. West. fol. Fraiicof. 
Ihhl, p, 229), Robert of Gloucester (ii, 17-‘1)» the Amuds of Waverley 
(Mist. Ang. Script. Y. ed. Gale, fol. Oxou. 1097? p* Rl‘0, and the Glu on icle 
of Bermondsfc^y (llavl. MB. Brit. Mus, Mo. 2‘U), give the year 1093, as 
tim date of the record. lioiiry of lluiitiiigdoii (Script, ap. Bavile, fol. 
Loud. 1590, p. 212), ]»laces it in 1094. Tlie Saxon (dironido in 1005. 
Brompton (Script. X. Twysd. 979), Simeou of Durham (Ihid. 213), Flo- 
reiico of Worcester (fol. Fiancof. IGOl, p. 041), the Ghrouicle of Mailros 
(1 Script, ap. Gale, IfiT), Roger Hove(len(Reru in Anglic. Script, ap. Savik*, 
fol. Loud. 1590, p. 203 B), Wikes (ifbt. Ang. Scrii>t. V. ed. Gah?, fol, 
f^xon. 23), and liemiiigfortl (Ibid. 401), in 1000 ; and the Ypodigma Neus- 
tria? (Ang. Ilib, Morm. (5imbr. a vet. Scripta Gul, Camd. fol. Franco/*. 
1032, p. 439), and Dicoto (Script. X. Twysd. 407, 53 ; Baron ^laseres, in 
file Notes to liis ‘‘ Excerpta ex Orderico VitaH,’* 559), in 1007. Vide 
ctiuiu 1 Ellis on Doiuesday, passim, 4. 
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4 t- tlie formation of the siirvejr. The jurors were moreover to 
state whether any a<Ivance could be made in the value'*. 

The method generally followed in entering th6 returns was, 
. first, to entitle the estate to its owner, always beginning with 

terra rogis."' The hundred w^as next specified ; then the 
. tenant, with the place ; and afterwards the description of tlie 
property. 

The jurors, in numerous instances, framed returns of a 
more extensive nature than were absolutely required by the 
king’s precept, and which will account, for the variety of 
descriptions in different counties*. In some counties, where 
the Exchequer Domesday was excerpted from the rolls, the 
irrelevant matter appears to have been struck out; while in 
otliers it was probably retained. The words also of tlio I'oIIs 
were, for the most part, given in full, or but partially con- 
tracted ; while, in the transcribed survey, an abundancf? of 
min ate contractions were used, as if with an intention of 
compressing the whole into a form most convenient, for the 
|)ur]>oscs of courts of law *’. 

Care seems to have been occasionally taken even to enume- 
rate purchases in the survey'’, and there are various instances 
of mortgaged 

That there was no oppre.ssion in the valuation, even where 
ownei’S of land refused to malvc their own return, is evident 
from more than one entry”. A remarkable instance of the 
equity attacliing to the formation of the survey will be found 
in tlio accoimt of the land at .Ih'iinfeldo in Shropshire, be- 
longing to the church of St. Mary, Shrewsbury”; and it is clear 
from tlio survey itself, that the iinpiisitors, in many instaiice.s, 
caused tlie rostoratiou of property^”; for it appears that title- 
deeds and clun'ters were exhibited to the commissioners”. But 
a large portion of the forged Saxon charters which at tlii.s day 
exist, are to he referrerl to the period of the Domesday survey. 
They were fabricated by the monks in order to make tlie 

^ 1 Kills oil Domesday, 21. 

Vide IngulplniH, CUiroii. Robert of (iloucestor, Brompton, IFenry of 
Uuntiiigdon, Knygliton, Jlovocleii, iqoveiico of Worcester, Simeon of 
.Dnrliam, Matthew Ihiiis, Mattlmw of Westminster. 

1 J^llis on Domesday, 2a. 

Torn. i. fob 1^7 J5, 242, 242 B, ‘ Ibid. fo]. 170 B, 

“ Ibid. fol. mi 15, 170. 102 B. ^ Ibid, fob 252 B. 

Ibid, fob 02, 58 B, 159 B. ” Tom. i. fob 101 B; tom. ii. fol. 389 B. 
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titles to thieir property good, when the Norman commissioners 
came amongst them. Some had even forged seals, an appen- 
dage of Nohnan origin, at least for the autheiitieation of 
legal instruments, which were introduced by Edward the 
Confessor^*. 

There are seventy-eight places described in Domesday as 
boroughs; many of them are entered distinctly by themselves, 
before the Terra Regis, and the general return for the county, 
which proves that the borouglis were separate and distinct 
from the counties 

The entries in Domesday establisli, that burgess-ship did 
not depend upon tenure because many burgesses are de- 
scribed as belonging to other manors If tenure was tlie 
basis of their right, they would have exclusively belonged to 
the manors, and would not be described as burgesses of the 
boroughs,'’ because they did not hold of them. 

But it was in respect of their responsible resiancy that they 
became burgesses, and it was those only who bore their share 
of the burdens of the place, or, according to the laws of tlie 
Saxons and William 1.^®, paid ‘^seot” and bore ‘‘lot,’" were 
entitled to tlio privileges; those who from ]) 0 vcrty or any 
other cause did not pay the cliarges, or servo the public offices 
of the borough, l)eing excluded. 

Domesday is also illustrative of aneiont manners and enstoms; tlnis, 
there are instances of lands bein^ granted by fatlicn's for tlie support of 
their daughters in ecclesiastical establishments (toni. i. fol. tin, 5,0 B, 73), 
of lands held for three lives (ibid. fol. 4b* B, 7-, 175; 1 i loanufs edition of 
llcming’s Cliartidary, 293), lands being in dower (< ii. i. fol. 59, : 54, IbM), a 
Juincnpative will (ibid. fol. 177 ), the ancient niethoi of jiiving s usiii (ibid, 
fol. 177 B; ibid. ii. HO B), allowances of li<iuor to t e di unk at festivals by 
the religious in coinmemoration of their foundei-s an ;l benefactors, a (aistojii 
pursued to this day among colh'ges and corpoivitf K-ietit‘s (ibid, i, 299 B), 
the custom of a widow not inarrying again till after Iut hiisbaiid had been 
dead a year (ibid. ii. fol. 199; Jd. Ang.-Sax. A-Villc. 109. \dde Concilium 
(Faihamense, 125); and of the mari’iage of (‘celesiitsti(>s in Saxon times 
tljcre is a remarkable meinoraiidinn in the notice of tlie nuinor of 1‘lufelda 
in Norfolk (tom. ii. fol. 195); it is said, “ il mail acc<^> Almarns cum v.rorc 
^ua aiitectuam csset Ejiiscopus ; et po.slea teunit in I'ijiiscopalu. Alodo 
tenet AVilliclmus K])iscopus ;” and in the account of Ljneola (ibid. i. 
fol. .33b), the following entry occurs, ‘‘ ILvor Siuuardi prenhytari.''* 

Wallingford, fol. 5C B; !M. and S. Hist. Boroughs, 115, 1.31, 10*4, 217, 
254,255,259,293. 

Extracts and Heferences to Domesday, cited M. and S. Hist. Boroughs, 
70, 93,84, 99, 114, 154, 431, et vide etiam 521, 529, 527, 030, 93.^, 1077. 
Bract, lib. 2, c. 8. 

M. and S. 159, 190, 164, 190, 175,202, 203, 205,207,209, 214,221, 
239, 254, 256, 274, 279, 291, 2«9. 

Wilkins, LI. Ang.-yax. 229. 

r> 
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It would have bcon inconsistent with the whole^ system of 
the law at that time, if non-reddents could have been bur- 
gesKses ; and therelbre we find, throughout Dome^ay, that the 
burgesses Averc resident^ and in that respect distinguished from 
the members of the merchant guilds, and of the trading com- 
panies, \Adio might bo non-resident. 

Domesday also proves that, generally speaking, the castles 
were not wnthin the bounds of the boroughs and the mer- 
chant guilds, and their members, were also distinct from the 
municipal jurisdiction of the town, from the borough rights, 
and the burgc.sses^". 

The reeves of the boroughs are spoken of, as well as the 
shire reeves and the system of pledges, derived from the 
Saxon law, are expressly recognised 

The privileges granted to the boroughs were claimed and 
exercised by the burgesses only, and no other class of persons 
is s])ccilied as entitled to them. 


7. I^ac and Soc defined. 

Various authors have considered that the privileges “sac*” and 
"Psoc,’' to w hich such freijiient reference is made in Domesday, 
w’ere cliaractei'istic of boroughs, and they have been thought 
to include both civil and criniinal jurisdiction h If it w^cre 
so, they w'onld probably have given the same rights that 
borougbs enjoy ed : becau.se places possessing tliem w^ould then 
base had a jierfect jurisdiction wdtliiii themselves, and the 
sheritr would have had no right of interference. But many 
passages in Domesday estal)lish that, this liberty gave only 
that civil jurisdiction, Avhicli the lord had over his tenants; 
extending only to (juestions connected wdtli the holding of 


Domesday, fol. 187. In.spox. Cart. 5J Henry III., Mem. 10, No. 4. 
2 J Jcariie, Lib. 810. M. and S. Hist. Boroughs, 1J5. 

M. iiud S. Ill trod. xiv. 

Domesday, fol. 1, 2, 30, 50 B, 231, 23.5. 

Ibid. fol. 30, M. and 8. Hist. Boroiiglis, Introd. xiv. pp. 99, 100, 102. 

* The 22iid, 23vd, 24th, 25th, and 20tli Sections of the Laws of Edward 
the Ckmfessor respectively, define the meaning of soc, sac, toll, them, and 
infangtlicf ; — the first two impoi’ting jurisdiction over the teriitory which' 
belongs to the lord ; — the third referring to the libei'ty of bringing and 
selling; — tlie fourth relating to tlie forfeiture of stolen goods ;-^and the 
fiftli to the jurisdiction over thefts : concluding with the general sbitement, 
that those \\ ho not these privih*ges, are to do right in the hundreds, 
and shires. Kt vitle etiaiii Bracton, lib. 3, e. 9. 
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their lands, and with wdiat are ordinarily called ‘^ Common I. 

Pleas.” This was enjoyed with almost every manor, and, in 
modern timds, has been called the “ Court Baron;” but it did The court baron, 
not extend to criminal matters ; therefore such manors were 
subject to the general interference of the sheriff as to pleas of 
the crown, which were within his particular jurisdiction at 
the tourn. The suitors had distinct duties at these respective 
courts, — the Tourn related to pleas of the crown, making ordi- 
nances for preserving peace, giving pledges for good behaviour, 
and the suitors binding themselves by oatlis of allegiance to 
the king and the laws, which was called suit royal,” as due SuU royal, 
to the king and his crown : — whereas the service at the Court 
Baron, described by “sac” and “soc,’"* related only to suit of 
court; “ soc” being the liberty of separate and distinct juris- 
diction, and “sac"’ the privilege of taking the issues and 
profits of the court. 

“ Sac” and “soc” were, generally speaking, at first only soo ami snc' wore 
granted to the ecclesiastical bodies ; and not the court leet, or giViu^i^to^tho 
exemption from suits of sliircs and hundreds, as in the case 
of Evesham, which received a charter^ from William L, 
granting “soc” and “sac;” and, as that place was not 
then a borough, it jiroves, contrary to the assumption of 
Bi'ady, that these were privileges not peculiar to boroughs. 

On the other hand, some of tlie possessions of the eliurch 
were altogether exempted from the jurisdiction of the sheriff, 
and had powers excluding liis interference, in the same 
nianner as the charters granted to boroughs. Tlius Bevei’Iey 
had such a charter, but it wa.s not made a borough till a 
much later period. 


8. LefjidatiTe AMemhlu'Hi, 

After the accession of William L, and previous to the xo words to 
reign of John, there are no records from which any satis- compommtT^aH 
factory conclusion can be deduced, to establish the ])o\^x^rs or jW^i^'iuthorJty of 
(ornponent parts of any assembly, wliicli had an inliei'ent assemblies, 
light of exercising legislative functions ; and it does not 
appear that the confirmation of the Saxon laws by William, 
extended to the convention of a legislative assembly, consti- 
tuted according to any known law in use under the Saxon 
kings. 


2 Dug. Mon. 582. 
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It is however certain that, during the reigns of William 1. 
and his successors, considerable powers of legislation were 
exercised by the crown, with the assistance of a selected 
council ; but it has been conceived tliat more important sub- 
jects of legislation, and especially such as operated to charge 
propei*ty in the hands of individuals, not previously subjected 
by law to be charged, required a greater sanction’; and that 
such sanction was usually given by an assembly, for general 
purposes; and which must be deemed as having been the 
legislative asseinblv of the realm. 

AVhother that assembly liad a settled constitution esta- 
blished by clear and express law, or founded in usage only; 
or whether its constitution depended in any degree on tem- 
])orary circumstances; or whatever may have been at different 
times the characters, powers, and privileges of its several con- 
stituent parts, during the early periods of our history; it can 
scarcely be doubted that, during the long lapse of time from 
the accession of William to the close of the reign of Edward 1., 
many circumstances materially afiected the rights of persons 
who, at different times during that epoch, may have been 
deemed necessary meinhers of the legislative assemblies of 
the realm, and especially of assemblies convened for the pur- 
pose of charging tlie pcojile with extraordinary aids, or esta- 
blishing important alterations in the general law of the land. 
At the termination of the period alluded to; which was one 
of progressive revolution, chiefly arising from the alterations 
that had taken place in landed ])roperty ; jiersoiis who may 
have been previously entitled to bo peisonally summoiicd as 
members of an assembly for taxation, may no longer have had 
such rights, but may have liccome cither representatives or the 
constituents of representatives, by whom tliose rights were to 
be exercised; so likewise the constituents of the representative 
body in the legislative assemblies of tlie realm, may have 
become more numerous than they originally were ; and many 
of tliose constituents may liave been of a different description 
from those persons, by Avliom that representative body bad 
been originally delegated, but it is impossible by reference to 
existing docimients to remove the obscurity 

William I. and his immediate successors convened assem- 
blies, differently constituted, corresponding with the appel- 


Fced. N. E. tom. i. p. 1. 


* 1 Rep. l)ig. Peer, passim. 
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latious concilium,'” ^^magnimi concilium/*’ ‘^commune 
concilium/’’ et commune concilium regni.’’’’ 

The persdns coiiA^encd to such assemblies have been de- 
scribed as “ magnates/’ “ proceres/*’ or “ barones sometimes 
the different ranks of the members assembled have been 
designated, as “ archiepiscopi,"’ episcopi,” “ abbates,” 
“ priores/’ “ comites/’ et “ baroncs/’ to wliich the words “ et 
alii magnates et proceres regni” ha ve been occasionally added. 

The rank of the archbisliops, bishops, .abbots, priors, and 
carls, seems to have been distinct from tliat of the persons 
styled “ l)aroiics/'' wlien tliat word was added to the otliers ; 
but when tlic words “ baroncs,” “ inagiiates,” or “ pmccres,” 
were only used, j^ersons of higher rank were included. 

But there arc no records to e.stal)li,sh, whetlier the persons 
mentioned as “ barones/’ “coiiiites ct baroiies,” “ magnates,” 
or “ proceres,” formed the wliole of the laity convened, 
having, Avitli the ]>rcdates, legislative fiinctiojis ; — whether 
tlioso styled “ barones” were all of etiual dignity, or Avliat, if 
any, distinctions’ prevailed amongst them ; — and whetlier, 
when the word “ magnates,” or the word “ jiroeores,” was 
added to the word “ biirones/*’ it was used to des(*vibo jiersons 
not properly answering to the term “barones;” iieiilier can 
it be correctly ascertained what was the extent of the legis- 
lative authority belonging to sucli assemblies. 

Neither are there any documents to prove, whether the 
persons thus variously styled, and especially those styled 
“ barones,” had an hereditary title to the chai'acter of mem- 
bers of these assemblies as a dignity, in the sense in wliicli 
that word is now understood, as apjilicable to the peers of the 
realm, and if as a dignity, whetlier as incident to their })os- 
sessioiis, or .as mei'ely personal, jn-oceeding from the grant of 
the crown to themsedves or their ancestors; and whether they 
could demand a writ of summons to those assemblies as their 
right, communicating tlnat right to their descendants, eithf3r 
as incident to, or distinct from, the title to their lands; or 
whether they Avero summoned from time to time according to 
the mere pleasure of tho crown, especially if not assembled for 
the purpose of granting to the crown extraordinary aids, 
beyond the burdens charged by law on their respective lands, 
by the terms of their tenures; and whether they had any 
legislative right to impose burdens on others, and especially 
oil those Avlio did not hold lands of them mediately or im- 
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mediately, or on those freemen who held no lands, /but were 
only possessed of moveables. 

In the Year Book of 21 Edward III.‘\ the substance of an 
ordinance of William I. is stated to have been “ ordone p le 
Roy et p L^Archevesque de Cauterbery, et per touts Ics 
Evesques de la terre Contes et Barons.'” 

This ordinance appears, from the expressions in the Year 
Book, to have been deemed in the reign of Edward III. 
an act sanctioned by ilio authority, as well as by the advice, 
of the archbishops, bishops, earls, and barons of the kingdom ; 
and under the name of barons, the abbots and friars holding 
lands by military tenure may have been includod. 

x\s 110 lay persons besides earls and barons are noticed in 
the Year Book as having concurred in this ordinance, and it 
was treated as a law sanctioned by the proper authority, the 
entry in the Year Book may be considered as touding to show 
that, in the 21st of Edward 111., the judges conceived that, 
in the reign of William I., the prelates, earls, and barons, 
with the king, had sufficient authority for such purpose ; and 
it (^an scarcely be conceived tliat they intended to include the 
representatives of shires, cities, and boroughs, such as sat in 
Parliamcut during the reign of Edward 1 II., under the word 
‘‘ barons.” 

To prove the ‘‘ non-existence of legislative asscinblie.s,” an 
instrument in the Red Book of the Exchequer has been 
greatly relied upoiP, but, in connexion with other records, it 
docs not support the abstract jiroposition. This document is 
intituled, “ Maiidatum Regis de judieiis eplscopalibus a secii- 
laribus seccriieudis,” and which effected a known aind impor- 
tant change in the law of the land, by separating the eccle- 
siastical and civil jurisdictions; it lias been conceived that 
its general language imported an emanation from the king's 
authority alone, more particularly as one part was expressed 
in the strong words, ‘‘ Hoc eciam defendo et mea auctoritate 
interdico but the writ giving notice of this innovation to 
the bishopric of Lincoln, says that it was made, communi 
concilio, et consilio archicpiscoporum rneorum, et cteterorum 
episcoporum et abbatum et omnium principum regni mei*.” 

® Fol. (»0, n. 7, tit- Contempt.” 

* \ lieport Dig. Peer. 129. Fmdera, N. E. tom. 1, p. 3, et vide etiam 
ibid. tom. 1, p. 1. 

Seldon, ad Eadmer, 167. 86 Edin. Rev. Art. i. p. 15. 
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It has iilso been stated that, there is no record or relation 
from any historians that William obtained any general aid 
from his subjects, by grant of a legislative assembly, although 
he levied contributions under various pretexts; and that 
from the first part of the Annals of Waverloy, it appears, 
towards the close of his reign, when ho had exacted tlie oath 
of fealty from tlie ])rincipal landholders, he passed into Nor- 
maiidy, — ‘‘ adquisitis magiiis tliesauris a.b liominihus snis, 
super quos aliquam causam invenirc poterit, sive juste sive 
iiijuste;'" words which imported ‘‘exaction,'’ not “grant-.” 

But William did not require the assistance of an “ aid ” 
from any legislative assoiubl}', hecaiiso the rents of the crown 
lands were generally paid in kind, and allotted to the supj)ort 
of the royal liouseliold ; from his military tenants he received 
considorahle sums under tlie dillbiaait heads of r(‘liefs, aids, 
vvardsliij)s, and the marriages of heii'ossos (for nrile.ss tl)o 
female ward purcljased, at a considcral)le pric(‘, |>(‘rmis.sioii to 
marry in accordance with her in(dinations, he always dis- 
posed of licr in marriage by private sale, and ol)tainod a 
greater or smaller sum in pro])oi*tiou to tlio value of lioi* fee '). 
Mscheats*’ and forfeitures continually occurred, and vvhethci' 
tlie king retained the lauds himself, or gave them after some 
time to his favourites, tlicy ahv'ays brought iuoiu'v into tlio 
Ivxchequer, Tlio fines [laid by litigants for pormission to 
have their (juarrels terminate(l in the king's courts, the? 
mulcts, or pecuniary ])cualties inqiosed by the laws, and the 
amerciaments, Avhieli were sometimes ciistomai-y, generally 
arliitrary, ainounted in the course of each year to euormoiis 
sums. Tolls were levied at hi-idgcs, fairs, and markets ; 
customs were exacted on the cxjiort and import ol‘ goods; 
fees, rents, and tallages, wore received from tlie inhahitauts 
of the burghs and ports; and lastly, the imnieuse jirofits 
which accrued from “ Danegclt®.” It is statetl from 
these united sources, that his income amounted daily to 

mil. 10 ^. lid, “ 

With respect to the document in the Annals of AV^averley, 
an examination of its contents will prove that it vvas not an 

" 1 Rep. Dig. Peer. 35. ^ Madox, 322. " Wright, 210. 

I Lingard, 430, 430. Orderic, 258. 

A poiiud of that period was eipial in wtdght to throe nominal pounds 
of the present day, and tlie value of silver Avas perhaps tea times as great 
as in modern times. 
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exaction by force, but extortion on pretence of lavr, jgind taken 
from persons against wlioin he could, cenige teale to habban. 
produce some ground of legal complaint^*. 

Section II. 

WILLIAM IL, Sept. 9, a.d. 1087, — 2, a.d. 1100. 

The cominencemcnt of the reign of William II. was a 
scries of hypocrisy \ trouble^, and desolation'^; — when an 
arrangement had been eflbeted between liimself and his 
brother Robci-t, he became an arbitrary and oppressive despot, 
extorting aids, and requiring other exactions from his sub- 
jects, A^'l1cnevor his necessities or liis caprices suggested that 
course \ J^ut historians coincide that, the king was profuse 
in liberal ])rofcssions and the treasures of liis father, to those 
who j’ccogiiiscd and snp])ortcd his usurped title. 

It appears from Eadinor and the Saxon Chronicle, that 
“ councils MTi’c held, the members of svliich are described 
in Saxon as ‘‘ witaii,'*'* as all persons who of the king hold 
land ; and in Latin, the lay members arc termed, “ regui 
proccros,’’^ principcs,*'’ |)riinores or designated as “ totius 
regni nobilitas,*" or nobiliiim eonventus and, on one occa- 
sion, mentiuH is made of militos''.’*’ But there arc no records 
Avbicb pro^T the legislative or other powers of such councils, 
and wbether they were a body dependant or indejiendcnt of 
tlie crown. 


xSection IIL 

HENRY I., Aug. 2, A.n. 1100,— Doc. 1, a.u. 1135. 

Henry I. being exposed to all the odium attending an 
open and palpable usurpation, threatened with an invasion 
from the Duke of Normandy, fonnd it imperative to ingratiate 
himself with the people, and therefore promised, which he 
partly perfonned, to confirm and restore the Saxon laws ; and 
his laws, though considerably expanded, and detailed more 


35 Edin. Rev. Art. i. p. 18. ^ Eadmer, 13. 1 Liiigard, 458, et seq. 

^ Chron. 8ax. 195. Order. Aqtal. 808. 

'' Orderic, 518, 079. Pet. Dies. Coiitiii. iii. Aliir. Bev. 143, I Lingard, 
477,479. 

^ Eadmer, 19, 43. Cliroii, Sax. 199. 1 Hume, 302. 

35 Ediu. Rev. Art. i. p. 17. 
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minutely than those of the Saxons, were in effect and object 
the same — breathing that spirit of liberty and justice which 
characterisef^ our early institutions. 

The borough charters mark the distinction between villains 
and freemen, burgesses and foreigners; and the privileges 
granted were of a local cliaracter, conferring local rights on 
the biii’gcsses resldho within the limits of their respective 
boroughs \ all of wliicli was in accordance with the Saxoti laws. 

The king gave up the grievances of marriage, ward, and 
i‘elief, the benofieial pceuniary fruiU of his feudal tenures ; 
but reserved the tenures themselves for the same military 
purposes that his father had introduced them. 

By tlie Saxon laws, lands descended equnlly to all the sons; 
l)y the feodal, or Norman, to the eldest only : but Henry 
directed the eldest son to have only the ])rincipal estate, 
primum patris feiulum,'" tlic rest of bis estates, if ho had any 
others, being e(]ual]y divided among them alH. 

England was distracted with the ini])ortiiieiit pretensions of 
Rome'*; and Henry, to clieck tlic progress of troasonahle 
insuborflination /*, consented to give nj) to tlie clergy tlie free 
election of bishops and mitred abbots; I’oserving, lu>wc^'er, 
these ensigns of patronage, conge d\>s1iro, custody of the tem- 
poralities when vacant, and homage uj)Oii their restitution •\ 
He lastly united again, for a time, the civil and ecclesiastical 
courts, whicli union wan soon dissolved by his Norman clergy; 
and upon that final dissolution, the cognizance of tcstameiitar}^ 
causes seems to have been first given to the ecclosiastical 
court 

“Councils” were frequently hold during this reign; but 
there are no records to establish wliat were thoii’ i)ositive 
rights, — wliether, when assembled, the king was bound by 
their decisions, — or whether the crown was l)ound by any 
constitutional law to summon any particular class, or persons, 
as essential component j)arts. 
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* Laml). Arehfiionomia, ex edit. Twi.s(lcii. AVilkiii.s, 

^ 4 Black. Com. 421. 

« Eadmer, (il, 91, 125, 137, Sax. Chron. 229. W. ^Ui\m. 225. 
Tioveden, 474. 1 Hume, 325, et sc(j. I liingard, 500, 520, et .setj. 

^ Eadmer, 73, 79, 00. Mat. Baris, 40. W. Malm. 220. HovcmIcii, 471. 
Sax. Cliron. 229. 

» Ifoveden, 471. IMat. Parif.^, 43. Eadmer, 91. W. ISIalm. IG4, 227. 
Brompton, 1000. Chron. Dunst 21. Wilkins, 303. .Sim. Hun elm. 239. 

® 4 Black. Com. 421. Spelm. 305. 2 Inst. 70. 
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There is an instrument published in tho Foedera^^ in which 
Henry assumed, by his niero authority, tho power of con^ 
firming the provisions of an ecclesiastical eoua<5il, using the 
words, Anctoritate Regia et potestate concedo,'” without 
mention of the authority of any council or assembly, and 
threatening the exercise of his regal power to compel obedi- 
ence to its provisions. 

But, upon the other hand, the “councils’’ that were sum- 
moned seem to have consisted, from the language, of all tho 
rank and projierty of the country 

Thus, in a charter granted by Henryk it appears he bad 
been crowned, — “ Communi consilio baronum tocius Ilegni 
Aiiglie.” Historians mention, that Henry convened tho 
“great men” of his kingdom to assist him in his successful 
invasion of Normandy, when he defeated and made prisoner 
his brother R(d)ert, and again united tho diicliy of Normandy 
to the kingdom of England ; and when ho required his sub- 
jects to swear allegiance to bis daughter Matilda as his sue- 
(?08sor. 

Eadiner states, he assembled his bishops and “ proceres,” 
ill order to discuss and settle tlie (juestion of investitures ; 
that, liy the advice of Anselm and liis “ proceres,” ho made 
severe laws to repress tlie abuses of ])urvoyance, and to correct 
tho disoi'dors of the coinage ; and that, liaving en joined his 
l)i shops to make further regulations to restrain the inconti- 
nence of their clergy, he confirmed their decrees, — “ assensu 
omnium baromun suorum 

Traces of other councils are to l)e found, being described as, 
“ tota regiii iiobilitas “omnes barones mci^’*,” “concilium 
totius Anglic*^,” “ baronum maximus convontus ^ “ pri- 
mates, principcs, optimates,” and “ barons of all l^ngland ' V' 
— as all his bishops, abbots, and tliegns, summoned by the 
king’s writ to a “ gcAvitene mot'®.” 

^ Ftedora, N. E. tom. i. p. 0 , 

Sax. Cliron. 211, 2ao. H. Hunt, 227. (xervase, 1375. Jo. Hagulstad. 
232. 1 Foidera, 13. 

® Vide Arciiives of Rochester Cathedral ; Rod Book of the Exchequer ; 

1 Stat. Realm, 1. 

Eadmer, 31, 94, 95. Ibid. 59. FI, Wigorn. 3(52. 

Eadmer, 89. Sim. Jlunelm. 243. Contin. lugulph. 128. 

Eadmer, 117, 139. H. Himt. 220. Sim. Ihmelm. 259. FI. "Wigoni. 657. 

Chron, Sax. 224 ; et vide i>a6sim 35 Edin. Rev. Art, i. p, 18, 
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Section IV. 

STEPHEN, Doc. 1, a.d. 1135,-- Oct. 25, a.d. 1154. 

Stephen, at the comnieiicement of his reign, isued two 
charters^: in the first he is stated, Dei gratia asseiisu cleri 
et popiili, ill regem Aiigloruiii oleetus/" and this election was 
made in a convention of the great men, similar to that which 
authorised the coronation of Henry I.; and the second charter 
of Ste[)hen was a confirmation of the first charter of his 
immediate predecessor. 

Stephen and Matilda, erjually dependant on the caprice of 
their adherents, were com])cIk>(l to connive at excesses which 
it would have been dangerous to punish : and the foreign 
mereenaries frequently indemnified themsolvos for the want of 
]>ay, by the indiscriminate plunder of friend and foe*; and 
the country had become so irri|)overis1icd, ‘‘ that villages and 
towns were left destitute of inhabitants, and in many parts a 
man might ride a whole day without discovering on his route 
a Imman being fjorn such a state of society, materials to 
illustrate our constitutional history cannot be expected. 

It is, however, from this reign, that the introduction into 
I5ngland of the Roman civil and canon laws is to bo ascribed; 
and the church of Rome, availing itself of the civil wars, 
imported the doctrine of appeals to the court of Rome, as a 
branch of the canon law, though it had been always forbidden 
by the English laws 

^ 1 Stat. Realm, 3, 4. ‘2 Lingard, 31. 

8ax. Chron- 23U, 310. Gest. 8teph. 301, 

* II. Hunt. 395. 1 Hume, 369. 4 Black. Cum. 421. 
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THE HOUSE OF PLANTAGENET. 

a.T). 1154—13.09. 

HENRY II,— RICHARD I .TOITN.— HENRY III.— EmVARD I,— EDWARD II.— 

EDWAJH> III.— IHCirARD II. 

Section 1. 

HENBY IT., Oct. 25, A.i>. 1154,— July 0, a.d. llftO. 

1. Constitutions of Claremlon. 2. Aclniinistration of Justice. 

1. Comtitutions of Clarendon, 

Durinci tins reign, England recovered from the effects of the 
Nonnan invasion, and its civil wars in the reign of Stephen ; 
cominercc increased, ‘‘councils*” were asseinldcd as in pre- 
vious reigns, tlie general administration of the governmeiifc 
improved, the people became more obedient to law, and the 
whole of the lower orders, and ])ai‘ticnlarly the inhabitants of 
cities and boroughs, increased in wealth and importance : 
these circnmstances had a tendency to create alterations in 
the existing consiitntion. 

The reign of Henry JJ. was marked by the evil conse- 
quences produced by the separation of the clergy from the 
laity, as members of tlie same commonwealth. Tlie lay 
and ecclesiastical jurisdictions were, at this period, com- 
pletely sejiarated ; and the clergy being enabled to assume 
powers and exemptions utterly inconsistent with tlio good 
government of the country, having emanci])ated themselves 
from the laws as administered by lay jiuvisdictions k Hut the 
clergy as a body, under the guise of religion, mixed in all the 
temporal contestKS between the sovereign and the people 

^ Fitsi-Stcplicn, 27 . 2 Linganl, 59, GO. IJiccto, 537. Stepliau. 32. 

Qiiadnl, c. 7;- 1 Ihinie, 332, 

® Every uuprejiuUeed individual must, however, coiiciu* in opinion with 
Guizot, that, humanly speakin]^, Christianity could not liave maintained 
itself against the inroad of pagifti barbarians merely by its intrinsic merits, 
and by the energy of individual convictions. But its interests were under 
the care of a body of men who were the most cultivated of tlie age, and 
who alone, in the genera?.' dissolntlon of all things round them, remained 
compactly knit togethv.r, powe®*' .^y jrgaiiized for a common object. The 
influence which this body acquired over the bai bai iaii invaders, and which 
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Su<!h .ABtate of things was productive of the “ Constitutions 
of Glarend^*,” by which it was enacted, that all suits con- 
cerning the advowsoii and presentation of churches should be 
(letermined in the civil courts : tliat the churches belonging 
to the king’s fee should not be granted in perpetuity without 
his consent : that clerks accused of any crime should be tried 
in the civil courts : that no person, particularly no clergyman, 
of any rank, should dep«art the kingdom without the king’s 
licence : that excommunicated persons should not bo bound to 
give security for continuing in tbeir present place of abode: 
that laics should not be accused in spiritual courts, excfjpt by 
legal and reputable ])romoters and witnesses : that no chief 
tenant of the crown should ho excommunicated, nor his lands 
}>e put under an interdict, except witli the king’s consent. 

That all appeals in spiritual eause»s should be carried from 
the archdeacon to the bishop, from the bisliop to the i)rimate, 
from him to the king; and should bo carried no farther 
witliout the king’s consent : that if any lawsuit arose between 
a layman and a clergyman concerning a tenant, and it be dis- 
))uted wlietlicr tlie land bo a lay or ecclesiastical fee, it should 
first be <letermiucd by the verdict of twelve lawful men to 
wliat class it belonged ; and if it be fourxl to be a lay fee, the 
cause shall he finally dcteniiined in the civil courts. 

That no inhabitant in demesne should be exeoimminicated 
for non-appearance in a spiritual court, till the chief oflicer of 
tlie place where he resides be consulted, that he may compel 
liim by the civil Jiutliority to give satisfaction to the church. 

That the archliishops, bishops, and other s])iritual digni- 
taries, should be regarded as barons^ of the realm; sliould 
possess the privileges, and bo subjected to the burdens belong- 
ing to that rank ; and should be bound to attend the king in 


was so early manifested in tlieir outward coiivei-sioii to Cliristianity, intro- 
duced among them the heliof in an authority superior to that of the sword, 
and in a law binding on tlie conscience, even in the absence of any tenix)oral 
sanction. 'J1ie jiower of the cliurcli, — a power exerted tliroiigh ineirs con- 
viction, and by their voluntary concurrence, — was for ages the only coun- 
terpoise to the mevo law of the strongest. 

® These Constitutions have only been preserved by the relation of his- 
torians, and by a copy in the liritisli Museuiu, (Cotton JVIS. Claud. B. fol. 
2C,) and the different copies do not correspond. According to the copy 
printed by Lord I^yttleton, they are in the form of a declaration and 
recognition, in the presence of the king, of a certain part of the customs 
and liberties and dignities of his predecessors; viz., of King Henry his 
grandfatlier, and others, which ought to bo observed and held iii the 
kingdbig. 
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his great eouncils, and assist at all trials, till the sentence, 
either of death, or loss of niembors, be gi veiy "against the 
criminal. 

That the revenue of vacant sees should belong to the king ; 
the chapter, or such of them as he pleases to summon, should 
sit in the king’s chapel till they made the new election with 
liis consent, and that the bishop-elect should do homage to 
the cro^^Ti, 

That if any baron or tenant in capite should refuse to 
submit to the spiritual courts, the king should employ his 
authority in obliging him to make such submissions ; if any 
of them throw off his allegiance to the king, the prelates 
should assist the king with their censures in reducing him. 

That goods forfeited to the king should not be protected in 
churches or chureliyards : that the clergy should no longer 
pretend to the right of enforcing payment of debts contracted 
by oath or promise; hut should leave these lawsuits, equally 
with others, to the determination of the civil courts: and that 
the sous of villains should not be ordained clerks without the 
consent of their lords 


2 . Aihninktmtion of Justice, 

Hitherto all causes were usually terminated in the county 
courts, according to the Saxon laws; or before the king’s 
justiciaries in the “ Aula liegis,” in pursuance of the Norman 
regulations. The judgments of the former tribunal had 
become equally ignorant and jjartial ; the latter, travelling 
with the king’s persop, its judgments were exj^ensive and 
dilatory: to rectify such abuses, the king, at an assemblage of 
his council, divided the kingdom into six circuits, which 
nearly coincide with those of the present day*; instituted tlie 
office of justices in eyre, in itinere; and commissioned these 
justices to administer justice, and try writs of assize in the 
several counties. The motive which influenced Henry was 
not an abstract sense of justice, but to increase his revenues ; 

•* 2 Spel. Cone, 63. Gervase, 1386, i;^87. Wilkins, 321. M. Palis, 70, 
71. Hist. Quadr. 163. 1 Hume, :i93, 304, 2 Lin^^ard, 6*3, 64. 

* The chief difference lies in tiio Home Circuit, wliicli formerly com- 
prised Kent, Surrey, Sussex, Ilampsliire, Berkshire, and Oxtordshire, but 
has now lost the latter three, and received in their place Hertford and 
Essex, originally belonging to tlie Norfolk Circuit. Hoveden, 313. i 
Belied. Abb. 136. Diceto, 588. 
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and the judgesi, always guided by precedent and authority, Hexbt JL 
increased their revenues, with the exception of Glanville, by 
tlie receipt of all monies wliicli were oflered them to influence 
their judgments 

The instructions to the judges were as follows; — They insfmctions to 
were authorised and directed to look after the king's interest 
to the best of their power ; to hold pleas of tlie crown, pro- 
vided the value did not exceed half a knights fee; to try 
malefactors of all descriptions ; to receive the oath of fealty 
to the king from the carls, barons, kniglits, freemen, and 
villaiuKs; to inquire what wards were, or ought to be, in the 
guardianship of the king, their sex and quality, the present 
possessors, and the value of their estates ; what females were, 
or oiiglit to be, in the guardianship of tlie king, their sex and 
quality, the present possessors, and the value of their estates; 
what females were, or ought to bo, at the di8))Osal of the 
crown, whether they were married or not, and if inarj‘ied, to 
whom, by whose permission, and what was tlic rental of their 
])roperty. 

AVliat churches were in the gift of the crown, their situa- 
tion and annual value, wlio were tlie incumbentKS, arid by 
whom they were presented ; what lands had lapsed to the 
crown, who field them, what their value, what their 
tenure; what encroachments had been made on the royal 
forests or demesnes ; wdio had violated the statutes rcs])ectiiig 
weights and measures; wdiat slierifl's and bail id's had received 
lines of delaultei's ; wdiat had become eitlicr of the chattels of 
Christian, or of chattels, pledges, debts, and deeds, of Jewish, 
usurers after their death ; and lastly, to inquire into the state 
of the coinage, the clipiiing of the coin, the exchange ; burg- 
laries, outkiwries, the removal of markets without licence, the 
introduction of new customs, and the taking of bribes to 
exempt tenants from provisioning the royal castles ^ 

To tliiKS reimi must also he ascribed the introduction and 

c3 

establishment of the grand assize, or trial l)y s))ecial kind of 
jury in a writ of right, at the option of the tenant or defen- 
dant, instead of the barharous and Norman trial by battel^; 
and the introduction of escuage, or pecuniary commutation for 

“ Diceto, (>06. Ilovedon, 2 Lingard, VM, 

® Hoveden, 314, Bracton, iii. tr. ii. c. i. 2 Lingard, 135. 1 Hume, 

393. 

* 4 Black. Com. 422* 1 Ifuino, 449, 4r,0. 2 Lirigai d, 143, 
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pervsonar m servicis ; \thich^ in process of tipae^ was the 
parent of the ancient subtddies gimtod to by par- 

liament, and the laud’-tax of later times 


Suction II. 

MCHATID L, July 6, a.d. 1189,— April G, a.i>, U99. 

i>om the relation of historians, the reign of Richard 1. 
was very oppressive. The king spent the greater part of his 
reign between France, the Holy Land, on his voyages, or in 
captivity; and the promises made by John to obtain the 
throne, indicate that the government had been tyrannical. 

The forest laws were renewed, and enforced with severity, 
but the nation received two beneficial legislative charters 
by one a uniformity of weights and measures were established, 
by the other the sen-erity of the law of wrecks was mitigated. 
Formerly it had been held, that, by the loss of the vessel, 
the original owner lost all right to bis ^goods, which then 
became the property of the crown. Henry 1. had granted 
tliat, if any man escaped alive, it should be considered no 
wreck. Henry If. added that, if even a beast escaped by 
wliich the owner might he discovered, he should be allowed 
three months to claim his property. Richard now enacted 
that, if the owner perished, his *sons and daiigliters, and in 
tlicir default his brothers and sisters, sliould have a fair claim 
in preference to the crown 

Councils'’’’ Mere assembled as heretofore; but it is almost 
impossil)le for any rcpreseiitatiA'e body to have existed aimlo- 
gous to tliat wdiicdi occurred in the reign of Edward 1., — 
neither the state of property, nor the state of the people, 
admitted of siicli a constitution. 

Personal property was then comparatively of small value ; 
the waste produced by the advent of William in cities and 
boroughs, and in the cuiinfery at large, is apparent from 
Domesday. On tlie borders of Scotland and Wales the people 
were constantly liable to incur-sions of predatory hordes, were 
almost always in a state of war, with difficulty supported 
themselves against their invaders and immediate neighbours; 

'* 4 Black. Com. 422. 1 Hume, 469, 

‘ Ilovoden, 774. M. Paris, 109, 134. Ami. SVaverl. 165. 2 Hume, 36. 

•' Sax. 342, 349. 2 Lingard, 205. 





lament ^ '' 

^ yery I^^proppriioa^^e^ in tlio 

lum^ of orpwn or the eiitxm]^ ahtxo»t all the prin- 
and boroughs belonged to the crown, and so far, 
dependant on its pleasure, ; : 

From aiieh a state of things, the niass of the people 
could scarcely have infliuenced the government of the eoun- 
try; and no existing recordfc^ actual par- 

ticipatioti either dir^tly or iridirect^^^^ crown, the ehiireh, 
and tenants m were the only persons that appear to 

have had political inflhehce^^^^^ 

Richard, to answer his exigences, raked great sums of money 
for the purpose of his expedition to the Holy Land, by grants 
of immunities, exemptions^ and privileges, particularly to cities 
arid boroughs, as well as by extortions under various pretences. 

Besides selling to the citizens and burgesses of many cities 
and boroughs various privileges, he made grants to many of 
their respective cities and boroughs, the demesnes of the crown, 
in fee farm. By those grants they became toiiants in chief of 
the crown, independent of the officers of the crown, and gene- 
rally enjoyed separate municipal jurisdictions under their own 
officers, receiving the revenues of the crown in tlieir respective 
cities and boroughs as their general property, possessing the 
influence derived from those revenues, holding of the king as 
aggregate bodies by a ft'ce tenure, and deriving from tlicir 
aggregation a consequence, which could not have belonged 
to them as individuals. 

By subinfeudations, divisions of lands amongst coheirs, 
forfeitures and escheats, regrants from the crown in smaller 
parcels, sales, usurpations in times of confusion, and by various 
other means, the lands of the kingdom fell into the hands of a 
larger number of proprietors. 

A great proportion of those who thus acquired influence, 
were younger branches of the principal families, provided for 
by parts,X)f the family property ; others from having obtained 
grants of lands for services or from favour; and many, froiii 
haypag acquired personal wealth, were enabled to become pur- 
chasers of land ; the spirit of the Crusades having induced the* 
owmers in fee, especially during the reign of Richard, to pait 
with ^eat portions to the best bidder, for the purpose of. 
raising money towards those expeditions. 
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ThiiSj by degrees, a new state :i^al and 

personal, arose throughout the kingdoin, and a character 
was given to a large jiortion of the people ; and oti the death 
of Richard, many coneurring circumstances had a tendency to 
produce important changes, which the accession of Joh«, the 
imperfection of his title, the loss of Normandy, and it» 
separation from the crown of England^ his character (little 
calculated to obtain respect), his extravagance, and gettcl“al 
conduct throughout his reign, probably hastened®. 


S^ICTION III, 

JOilN, Apiil e A,n. 1199,— October 19, A.n, l21fe 
1. Magna Obarta, 

2*^ Legislative Assemblies. 3. Borough Institutions. 

1. Magna Charta, 

Richard I. wtin succeeded by a sovereign who lost, by 
bis misconduct, the flourishing provinces in France, the 
ancient patrimony of his family; subjected his kingdom to a 
degrading vassalage under the sec of Rome; saw the prero- 
gatives of his crown diminished by law, and still more 
reduced by faction; and who died, when in danger of being 
expelled by Franco, and of either ending his life miserably in 
prison, or seeking shelter as a fugitive from the vengeance of 
his enemies ^ 

lie was equally odious and contemptible in other respects, 
haring aflionted the barons by his insolence, dishonoilred 
their families l>y his gallantries, enraged them by his tyranny, 
and given discontent to all ranks of men, by ondless exactions 
and impositions 

Tlio cffect of such practices appeared in the solicitation of 
the barons for a restoration of their privileges; and after the 
king had reconciled hims^^^ to the pope, by abandoning the 
independence of his kingdom®, justly appeared to all liisi 
subjects in so mean a light, that they insisted upon their 
constitutional riglits ^ . 

^ 1 Hop. Big. Peer. 51, 62, 514. 

' 1 Huino, 97, 98. 2 2fe, tet ^ 

® Ann. Waverl. lOi, W. Jleming. 657. Clirou. Maiki 198, Tw 86. 

• ® 2 Lingjvrd, 234.: ■ ' 

^ M, Paris, 214. 2 Hamer 74 % tJng^ 
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enforced from John Magna Charta,’’' 
etelty pi'o\^ioti of wliicb, was inserted in conseijnenco of a 
positive and then existing abuse. 

clergy all their rights entire, and 
liberties unhiirt, With the freedom of elections*, confinning 
also that grant by which the necessity of a royal cong^ d'eliro 
and confirmatioli was superseded :-^all check upon appeals to 
Roriy Was removed, by the allowance granted every man 
to depart the kingdom at pleasure and the fines to bo 
imposed on the clerg}’'; for any offence, \vere ordained to be 
proportional to their lay estates, not to their ecclesiastical 
benefices®. 

The privileges to the barons were either abatements in the 
rigour of the feudal law, or determinations upon points which 
had been left by that law, and had become by practice, arbitrary 
and ambiguous. The reliefs of heirs succeeding to a military 
fee were ascertained ; an earfs and a baroif s being a hun- 
dred marks, a knigliCs one hundred shillings^ 

It was provided that, if the heir bo a minor, he might 
immediately upon his majority, enter upon his estate, without 
paying any relief : — that the king 'was not to soil his ward- 
ship ; and should levy only reasoiialile profits upon the estate, 
without committing waste or hurting the property; to uphold 
the castles, houses, mills, parks, and ponds ; and if the 
guardianship of the estate Avas committed to the sheriff or 
any other, he should previously oblige them to find surety for 
the same purpose®. 

That during the minority of a baron, while his lands were 
in wardship, and wove not in liis o\s n possession, no debt which 
he owed to the Jews should bear any interest'’. 

Heirs were to be married without disparagement; and 
before the marriage was contracted, the nearest relations of tho 
person were to be informed of it^®. A widow, without 
paying any relief, might enter upon her dower, tho third part 
oS her husbanffs rents. She was not to bo compelled to 

* M; iParisi 213—221. West. 200-^268. I Rymer, 198. 

2 Lingard, 219, seq; 240, 

® 2 Lingard^ 201. 0 Henry, 07. 

^ Madox, Hist. 32xch. c. 10, s. 1. 2 Lingard, 252. 6 Henry, 09. 

® MMbk, €Meiiry,70. 2 Lingard> 252, 

® JoluEison’a Canons, a.d. 785, 17; 1004, 16. 6 Henry, 77* 

Madox, 4^^^ 2 Lingard, 25l> 252* 
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^ long as sUe chose to contirino single ; only to 

give security never to tnarry without her loi^s 

The king was not to claim the wardship of an^ 
held lands by military tenure of a baron, on pretence that he 
also held lands of the crown, by socage or any other tenure. 

Scutages were to be estimated at the same rate as in the 
time of Henry I., and no scutage or aid was to be exacted, 
except in the three general feudal cases, the king's captivity, 
the knighting of his eldest son, and the marrying of his eldest 
daughter^*. 

“ To have a common council of the kingdom, to assess an aid, 
otherwise than in the three foresaid cases, or to assess a scutage, 
wo will cause to be summoned the archbishops, bishops, earls, 
and greater barons, personally, by our letters ; and besides wo 
wll cause to bo summoned in general, by our sherifls and 
bailiffs, all those who hold of ns iu chief, to a certain day, at 
the distance of forty days at least, and to a certain place ; and 
in all the letters of summons, we will express the cause of the 
summons ; and the summons being thus made, the business 
shall go on at the day appointed, according to the advice of 
those who shall bo present, although all who have been sum- 
moned have not come*®." 

The king was not to seize any baron's land for a debt to 
the crown, if the baron possessed as many goods and chattels 
as were sufficient to dischai’ge the debt*'*. No man was to be 
obliged to perform more service for his foe than he was bound 
by his tenure. No governor or constable of a castle was to 
oblige any knight to give money for castle guard, if the knight 
was willing to perform the service in person, or by another 
able-bodied man ; and if the knight be in the field himself, 
by the king's coniinaiid, ho was to be exempted from all other 
service of this nature; and no vassal was to be allowed to 
sell so much of his land, as to incapacitate him from per- 
fonniug his service to his lord. 

It was also enacted that all the foregoing privileges and 
immunities, granted to the barons against the king, should be 
extended by the barons to their inferior vassals ; and the king 
bound himself not to grant any writ, empowering « baron to 
levy aids from his vassals, except iil the tllree feudal cases *\ 

' ^ Chroa. Thinst. 74. Madox, 1^^ 6 Henry, 72» 

* ® 2 Lingard, 252. ^ S Honry, OO^- 

2 Lingard, 255. IMbid. 257. . 
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Om height a,nd one measure were to jbe established 
tliroughout\the km^ Merchants M' ere to be allowed to 
transact all business, without being exposed to any arbitrary 
tolls or impositions*®; and they and all freomen were to be 
allowed to go out of the kingdom and return at pleasure*’'; 
and no lands were to be alienated in mortmain. 

London and all cities and boroughs were to preserve their 
ancient liberties, immunities, and free customs*®; aids were 
not to be required of them but by the consent of the great 
council*® ; and ho towns or ^ to be obliged to 

make or support bridges but by ancient custom. 

The goods of every freeman were to be disposed of according 
to bis will ; and if he died intestate, his heirs were to succeed 
to them ; and no officer of the crown was to take any horses, 
carts, or wood, without the consent of the owner 

The king's courts of justice were to be stationary®*, and 
were no longer to follow his person ; they were to be open 
to every one, and justice no longer to be sold, refused, or 
delayed®*. Circuits were to be held every year: the inferior 
tribunals of justice, the county court, sheriff's tourn, and 
court leet, were to meet at their appointed time and place. 
The sheriffs were to be incapacitated to hold pleas of the 
crown; and not to put any person upon their trial, from 
rumours or suspicion alone, but upon the evidence of lawful 
witnesses. 

No freeman was to bo taken or imprisoned, or dispossessed 
of his free tenement and liberties, or outlawed, banished, 
or anywise hurt or injured, unless by the legal jiulgiuent of 
his peers, or by the law of the land*®; and all who suffered 
otherwise, in this or the former two reigns, were to be restored 
to their rights and possessions. Every freeman was to be 
fined in proportion to his fault; and no fine to be levied on 

*® Min’or, C. I5 s. 3. Madox, Hist. Excli. c. 13, b. 3, p. 323, Leges 
Wa3Kca>,3^. 

yita S. Thomaj. 1. 2, c. 14, p, 32. Epistol«e S. Thoiiue. 1. 1 ; ibid. 
48, 1. 3. M. Paris, II7. 2 Lingard, 256. 6 Henry, 76* 

*® 2 Lingard, 256. 

Hadox, Hist. Exch. c. 11, s. 12, 6 Henry, 76. 

Eadmcr, Hist. Nov. 1. 4, p. 04. 2 Liagai’d, 256. 6 Henry, 84, 

2 Lingard, 253. 

1 Madox, 448, 452, 515, 517. Hist. Croyl. 455—477. 2 Lingaid, 253. 
6 Ilonry, 31. 

Vit® S. Thom®, 1. 2, c. 14y p. 32. Epistolm S. ThomiVj 1. 1 ; Ep. 
48, 1. 3 5 Ep. 79. 6 Henry, 70. ^ ^ 
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\ lui'p to hid utter ruin*^: and a yiilaiu' ’ or ^ rus*^^^ 

|jy any fine, to be bereaved of Ms c^t% ploughs, ^d imple- 
ments of 

i?!ie 6 bj 0 ct of p(!^* This was the only article calculated for the interests of this 

body of nieii, probably at that time the most numerous in the 
kingdom, a fact tending to establish the piopositi 0 ni--r- 4 ^ in 
all political contests the struggle is merely for party aggr«an- 
dizomeat, and without any view to the mamtenanee or 
increase, of the welfare or happiness of the people at large, 

2 . Legklatim Ammhlm. 

First attempt to The first procGodiug towards assembling a general ropre- 
^^ropwBcntr^ sentative body, is in 15 John, when writs were issued to 
tiYo^dy. sherifls of the different counties, commanding them 

to require the attendance of certain knights witliin their 
respective bailiwicks, at Oxford, with arms, in fifteen days 
frpin the day of All Saints; — and on November 7, in the 
same year, other writs were issued to all the sheriffs, com- 
manding them to cause all the knights so suimnonod to be 
at Oxford on the appointed day, with arms, and the bodies 
of the barons (who, it must bo presumed, were summoned to 
appear at Oxford at the sarao time), without arms ; and in 
like manner to cause to come to the king, at tlie same time, 
four discreet knights of each county, ‘‘ ad loqueudurn nobis- 
cum do negotiis regiii nostri 

There is no record to establish, whether these writs or 
those to which they refer, were obeyed or not. The language 
of the last writ implies a distinction between such as were 
styled “barons,"” apparently including the “ earls,*’’’ and the 
four knights who wore to come from the several counties “ ad 
loquendum,*” and who were also distingnished from the 
knights summoned to attend with arms. How the four 
knights of each county were to bo chosen, whether by the 
county, or according to the mere will of the sheriff, does ixot 
appear. 

6 Henry, 82. 2 Lingard, 255. Glanviil, 1. 0, C* 8. Braetoi)/ ]. 8, 

: tr. 2, C, 2., .'"■ 

** 2 Hume, 84, et seq. 

; * Fceiiei’a, N. E. tom. i. 117; vide etiam tom. i. 08/ Clatuf, 8 Jolin, 
dors. 2. Tat, a John, n. 1, m. a. 






It Itaa been attempted to infer from the great charter of Jmv, 
Jtdifl, whsa^ were tiie ooastitnent parts of the then legislative 
oouneil: but no clear information can be deduced from such Magna chmt* 

* affords no infw- 

SOUrOQf! ination ftfi to 

The great charter of John purports to be the act of the jking> 
by the oounoil or advice, per concilium,^’ of the archbishop of Thcoharter twr: 
Cauterhury, the archbishop of Dublin, divers English bishops, a^oVni^king; 
the pope’s legato, the master of the Temple, William Mare- 
soball, earl of Peinbroko, with other noblemen particularly 
named, et alioruru fidclium nostronim.’" 

All the persons thus described cannot be considered as 
having formed, according to law, parts of a legislativo couucil 
of the kingdom, particularly the archbishop of Dublin, in 
that character, and the pope’s legate; and the expression— 

^‘aliorum fideliurn nostrorum,” as used in the charter, is too 
indefinite to afford any just inference, - 

The persons specified by name in the charter as those by reruns spccifiea ■ 
whose advice it was granted, wwc only the persons who wore cLrtTrr 
of the king’s party in that transaction: Hobert Fitzwalter, 
the leader of the discontented barons, and the earls ainl barons 
of that party, not being named in the charter and tlic 
meeting at which the business was transacted, was in pur- 
suance of an agreement made by the Earl of ]\)iiibroko on 
behalf of the king, with Fitzwalter, styling himself Marshal 
of the Army of God and of the Holy Church in England, 
and the earls and baroins associated with him, on behalf of 
themselves and the rest of the peojile, Dy this agreement 
the king stipulated tomeot Fitzwalter and liis party on an 
appointed day, at liunimode, to settle the subjects of dis|)utc 
between the king, the church, and the people. 

The aiiiicles'* containing the demands of the barons, and ArtioJes contftiil- 
from which the charter was formed, are entitled ‘‘ Lsta sunt 
Capitula que Barones petunt et Domiuus Rex concedit,” and 
they conclude, ■ ^ Omnes autem istas Coiisuetudinos ct liber- 
tates quas Rex concessit Regno tonendas, (juautain ad so 
pertinet erga suos, omnes de Regno, tain Clerici (juam Laici, 
observabunti quantum ad se pertiuet erga suos,” 

The transaction taken in all its parts, aftbeted the whole tiio charter 
body of the people; not only as between thorn and the 
crown, but also as between the difierent classes of the 


* Feeder^ N. E, tom. i. ’ tbid. 
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kiiig^s subjects; and the articles under the king^s seal, as well 
as the charter, must be doenied to have been mide, for the 
time, ])art of the law of the land, though neither appears to 
have been expressly enacted in any legislative assembly con- 
stituted for that purpose. 

The assembly at Runimede was not a regular legislative 
asseinbl}% convened according to any known constitutional 
law^; nor indeed docs there appear to have been any writ or 
proclamation of the king for the purpose of its convention. 
It met according to the stipulation made with the barons in 
arms and tlieir adherents, it was made on the king's part 
nnwillingly, as a concession to superior force, but conceding 
nothing which the clergy, the barons, and the people did 
not consider as their just rights, acknowledged by the 
charters of Henry I. and Henry IL, and in eflect by that of 
AVilliam I. 

The instriuncnt whicli secured the performance of tlie terms 
of tlie chai’tcr on tlie king's part, refers to a writ tested at 
Rnnimedo, J une ID, 17 John, reciting the charter which was 
tested June lo, 17 John, and commanding obedience to it, 
and also commanding twelve knights of each county to bo 
elected in primu eomitatu," to iii(]uirc of the bad customs to 
bo abolished, according to the charter. 

If any legislative assembly existed at this period, it seems 
extraordinary that some allusion to it was not made, but 
neither the king, nor the discontented barons, nor the barons 
who adhered to the king, at any time appealed for the decision 
of their diflcrcnces, to a legislative assembly to be convened 
for that purpose, ticcording to any existing law, or according 
to any newly'dcviscd form, by wliich the authority of the 
whole nation might be solemnly given, to any compact which 
might be made for .settling those dilforences, and providing for 
the ])eacc and future good government of the country. 

It is also remarkable that iio article in the charter, has 
reference to the previous existence of any assembly, convened 
for general purposes of legislation, nor does the charter con- 
tain any provision for the calling of any such assembly in 
future, nor any provision purporting the existence by law'^ of 
any representative system for the purpose of general legis- 
lation. 


^ Faxlcra, N. E. tom. i. 120. * Ibid. 130, 133, 134. 
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It may be doubted, therefore, whether the writ issued in 
15 John, for the election of knights to come to the king at 
Oxford, ‘‘ ad loquendum de Negotiis Regni,” was not without 
precedent, and without any other legal authority than that, 
which it might derive from the kiug^s ))rerogativo. 

Some, however, of the provisions in the charter of John, 
do refer to the convention of an assembly for the purpose of 
assessing extraordinary aids to the king, and scutage, wdiich 
was generally a conversion of military service due by toniiro 
into a money payment : and various clauses of the charter 
recognise 2 )ersons distinguished by the appellation of “comites"’ 
and “ barones,’** but generally Avitli reference only to their 
property, and the charges by wdiicli it may bo aflected. 

Tlio citizens and burgesses of cities and boroughs which 
held of the king in fee-farm, hold by a tenure, of which 
homage was not a conseijuence ; they were not military 
tenants, and scutage was a matter with which they, as citizens 
and burgesses, as bodies or individually, ha<l no coneoni. 

The bodies of citizens and burgesses of these cities and 
boroughs, were tenants in chief of the crown of their resi)ec- 
tive cities and boroughs which they held in feedarm; but 
they Avere such respectively as a body, and not as indivi<lual8. 

As a body they were liable to no charge, hut the fee-fiuan 
rent reserved on the grant to the body; — as individuals, they 
were liable to tallage ; and any extraordinary aid granted to 
the crown, whether in lieu of tallage, or distinct from it, must 
have been levied on the individuals, and not on the body 
which held the borough or city in fee-farm. 

In the assembly to bo con veiled ]>y sjiecial and general 
summons under the charter of John, if citizens and burgesses, 
holding in chief of the crown, had been conijirised, they could 
only have appeared by some of their res))ective bovlies, and 
therefore could only have appeared by some >sort of represen- 
tation. But in the charter of Jolm, appearance by represen- 
tation was not provided in the case of such tenants in chief of 
the crown as should not be specially summoned ; — though tho 
example of representation was to be found in the writs of 
lo John, and in the provision of the charter itself, for the 
election of twelve knights in each county, to imp lire of bad 
customs. 

But in fact there are no records extant by which it can be 
inferred, that any city or borough appeared by any of its 
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citi^eiij^ or burgesses as its representatives in any great council, 
prior to, or during, tbe reign of John. / 

John lived only a year and four months after the transaction 
at Itunimede. He refused to adhere to the terms of his 
charter, and obtained the pope's bull for that purpose*; and 
the greater part of tho time, from the meeting at Ruiiimede 
till his death, was spent in contest with tho discontented 
barons, and with Lewis, son of tho King of F ranee 

It is, therefore, improbable that any convention of a legis- 
lative assembly, or commune concilium regni," was hold 
during the reign of John, after tho transaction of Runimode, 
cither according to tho terms expressed in his cliarter, or 
otherwise and consequently no practice in this reign, under 
tho charter, to assist in its interpretation. 

3. Borough Institutions, 

Notwithstanding the tyranny and exactions of John, the 
charter rolls contain a large collection of grants, liberties, and 
privileges, as well to ecclesiastical as to lay bodies; likewise 
grants to hidividnals of lands, protections and franchises. 

Altogether seventy-seven charters to cities and boroughs 
a|)))ea.r during nine years of this eventful reign. 

Some of these charters were for the |)nrpo^so of creating 
boroughs ; but the generality of them speak of the burgesses 
and citizens, who were, for municipal, ami subsequently for 
parliamentary, purposes, synonymous, as a class of persons 
existing in the place to whlcli such charters were given. 

These charters evince that none of the borough privileges 
were in the slightest degree encroached upon ; and the majo- 
rity contain a direct reference to, and confirmation of, all the 
early charters. 

Tho prerogativo of the crown to create lioroughs may bo 
thus defined : — As the head of the executive government, tho 
king possesses the power of declaring, jyro bono publico^ within 
what districts the law shall be locally administered. But the 
king does not possess the power of gi’auting municipal privi- 
leges to any class of persons, except those who are defined 

« 1 Rymor, 203, 205, 208, 211, 212. U, Paris, 225, 225, 227, 220, 232. 
2 Ijijinurd, 203. 

' ]M. Paris, 237 ot scq. Cliron. Duiistap. 75; Mailros, 101, 1 Bviper. 

214. 2 Liiigard, 270. ^ 

* 1 Kep. Dig. Peer, 64 et seq. 
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by the common law as tho freemen for, as the creation of 
boroughs is pro bom piMioo^ the king cannot divest a sub- 
ject of a right, in which the commonwealth are interested ^ 
In fact, the principles embodied in the recent “ Reform^’ 
and Municipal Corporation Acts,” arc but a partial restora- 
tion to tho borouglis of their ancient and iiurepoaled par- 
liamentary and municipal rights; because every resident and 
responsible householder possessed the parliamentary and muni- 
cipal elective franehiso, from the earliest periods of authentic 
histoiy, up to the dynasty of tlie Stuarts ; hut such statutes 
were a confirmation of tho unconstitutional rights of the iion- 
vesiJents. 

The early charters, Parliament .UoIIh, and Parliament^ Writs, 
analogous to the Anglo-Saxon laws, proceed on the assumj)- 
tion that all boroughs were essentially tho same. Tims, in 
the reign of Henry L, in a grant to the piior of Dunstable, 
it is <lirected, that wliosoe\’er came to inhabit there, should 
liavo land at 12(/. per acre, and enjoy tlic sanie ])rivi1cges and 
freedoms as the city of London, or any other ajident citif 
Again, in e5 John, Lynn was created a free borough, and 
directed, like Ipswich and Huntingdon, to have all tho 
lil>erties and free customs wliieli free borouglis luuD.'” 

In tho Hundred Rolls of 2 Edward L, twenty-four jurors 
for J5xeter deposed to their right to the return of writs, tho 
assize of broad and ale, and all that they enjoyed before and 
after the conquest of England, including the liberties and free 
customs of London, &:c. 

The grants in the Cartre Aiiticpia!, and Charter ami Patent 
llolhs, are indiscriminately directed to the citizens,” bur- 
gesses,” men,” honest nieii,” freemen,” free and lawfid 
men,” ‘‘good men,” and those to tho Cinque Ports, were given 
to the “ barons.” 

None of these early (diartcrs ilefinc or provide for the 
creation of burgesses ; but leave that important part of tlieir 
constitution, to the provisions and regulations ol* the common 
law. 

Tho essential requisite for tlie constitution of a freoman was 
“ birth,” or services incompatible wdtli “ villainage;” but the 
mere fact of “birth” or “ service” did not, per invest 

] M. and 8. Hist. Borouglis, 1774, 1775. ® Ibid. i. 310. 

^ Hot. Cart. 5 Job, in. 14; et vide ctiain Rot. Cart. 6 Job. 
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a person with the right of enjoying the privileges of a burgess. 
A freeman to have partaken of the chartered fmneliiscs of a 
borough, must have been a resiant, presented, sworn, and 
enrolled by the jury at the leet. 

But mere ‘‘resiancy’^ did not, per $e, confer an incohate 
right to the borough privileges, unless it were responsible 
resiancy.’** 

In the Book of Assise ^ it was held that citizens of London 
were those, who were born and heritable in the same city by 
descent of inheritance, or who were resiants and taxable to 
scot and lot. And this franchise was so doedared, and claimed 
in eyre ; and it was by them ])rayed that this should not 
extend to any other persons. 

On a jietition to parliament in the reign of Henry IV,, 
relative to the improper admission of freemen in London, the 
king, by the advice of jiarliaineut, declared that no one 
ought to enjoy such franchise if lie were not a citizen, resiant, 
and abiding within the city ; and that all others abiding in 
all other cities, boroughs, and towns, should have and enjoy 
their franchises to them granted/’;"" and analogous principles 
were embodied in Stat. 1 Henry V., c. 1. 

In IS lalward IT., an iiKjuisitiou, ‘‘ad quod damnum,"" 
was issued, to certif}' whether it would be to the ])rejudico of 
the king or any other, that it should be granted to Nicholas 
de Tcwxbury, that the town of Clifton — Dartmoutii — Hard- 
ness — should be a /ree (wrom/k ; ajul the men inhahitin<j^ and 
hereafter to inhabit, should for ever be free burgesses : and 
that they should not be jdaced in assizes or juries \Yithout 
the l)orougli, l)y reason of their foreign tenures, as long as they 
reinained in the town, 

l^o wdiicli tlio jurors found, that Dartmouth was a free 
borough in the time of H enry I., and “ that all persons resiMng 

manentes^) in It zeere free Oiirr/esses f and that it would 
not bo prejudicial to the king, that the said liberties should be 
granted. 

So likewise in a record relative to Southampton, in the 
reign of Henry VI., being for a year and a day in a borough, 
and paying scot and lot, was held to constitute a burgess®. 

The same principle of resiancy is recognised in the Canon 


30 Edward III. jduc. 18. Yeiii* Book, 45 Edward HI. fol. 26. 
Kot. Pari. m. I, ]>. 64(J. Stat. I lleiiry V. c. 1. 
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lavr. By tlie constitution of Archbishop Stratford, made at 
London in 16 Edward IIL, it was provided that no other 
person should sufter ecclesiastical punishmont but in the place 
where he inhahited ; first, because there his offence was known, 
and next, on the ground of unnecessary trouble and expense 
to the party punished ^ 

Peers, ecclesiastics, minors, females, villains, persons of 
infamous characters, and those who from poverty or other 
causes did not contribute to the borough l)urdens, were 
excluded from the local franchises. 

‘‘ Common councils’*’ are generally conceived to have 
immemorially exercised a discretionary and unrestrained 
will ; but their independent and exclusive powers were usur- 
pations. 

Ill early records, the term “ common councir’ did not relate 
to a body having that name, but to the act being done by the 

common consent,” or ‘‘ council,” of the town ; and, in this 
sense, the term was applied to any delilxu'ativc body of men : 
tlms the king did acts by the common council ot the arch- 
bishops, prelates, and barons*^. Tlie common council of the 
clergy, laity, counties, himdreds, and towns, arc indiscrimi- 
nately mentioned as acting by their “ common council®,” 

Where population iiicroasod to any considerable extent, 
their deliberative acts must of necessity be disebargod by a 
deputed authority. The constitution of this l>ody may bo 
most pernicious, or most benelicial; but it is almost impos- 
sible for a secret, irresponsible, and permanent collective) body, 
to discharge their functions upon any ])rinci]>Io of equity: 
beeauso history affords evidence of the fact, that where poli- 
tical and private interests can be sorv^cd by sncli bodies, no 
oaths, no sense of decency, no regard for public opinion, can 
prevent disgraceful violations of their solemn trusts. 

The «ancient municipal system, in the admission of bur- 
gesses, was not liable to these animadversions. They dele- 
gated their authority to the juries at the leet the election 
not being of an arbitrary nature, and guided only by whim, 
interest, servility, or caprice, but made by a jury indiscrimi- 
nately selected from the inhabitants, who were bound to the 

^ Lyiid. in fine, *'52. 

® Ma^^ Char, et patentes Ilogis de Moneta. AVilk. 3G(). 

® Laws of Henry I. granted to Newcastle. M. and S. Hist, Boroughs, 
302, 387, f>5l, 590. 

M. mul B. Hist. Boroughs, 194, 551, 1733. 
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public by tlieii* oaths to render justice between the inhabitants 
and the freeman, as to his fitness in character and means. 

Previous to the Tudor dynasty, the mere acquisition of 
burgess-ship was not considered an object of solicitude, ei^cept 
perhaps by those who W'ere engaged in mercantile pursuits; 
for the burdens of the borough, which in many instances were 
so grievous as to cause depopulation, were borne by those only 
who derived advantagCvS from the royal fgrants ; and conse- 
quently innumerable entries occur on all Icet rolls,’ that A. 
B. w\as an inhabitant, ought to be a burgess, and bo in lot 
and scot,'” and, upon such presentment, A. B. w^as compelled 
to assume that station. 

It was projier that the jury should have tlic discretionary 
power of rejection, because, upon the admission of a stranger, 
the inbabitants became responsible for his acts, and his sup- 
port in case of poverty; and they rendered themselves liable 
to amercement at the suit of the lord, if they improperly 
admitted a fugitive villain, or a person of infamous character. 

It was also just that they should have the power of compelling 
persons who came to reside among them to become burgesses, 
and bear their jn'oportiori towards the burdens of the town; 
for otherwise such persons would have had the beuefit of the 
charters of the liorongh, without making any return for the 
advantages so enjoyed. 

The burgesses were also in the hal>it of requiring lines from 
persons wdiom they admitted to l>urgess-sliip, and it Was but 
reasonable they should have that jiower; for the borougli, on 
its separation from tlie county, had to provide for its own dis- 
bursements, for whieh purpose the burgesses had a common 
stock. There was therefore no injustice in calling upon a 
stranger, on his coming to the town, to contribute to that 
stock, according to the necessities of the plcice, and his own 
pecuniary resources ; and the amount of the fine was simply 
a matter of equitable arrangement between the stranger and 
the burgesses 

The principal liberties granted in the early charters are 
exclusive jnrisidiction, a mercliant guild, the appointment of 
various officers for the administration of justice, fairs atid 
markets, with freedom from all tolls ; in fact, all the privileges 
granted by the borough charters wore of a local character in 
every respect. 

M, and S. Hist. I5orotigli», 12^6*. 
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It is evident the franchises in these charters could never 
have constitutionally extended to persons “ non-resident'^'’ 
within the cities or boroughs. The grant of exemption from 
toll was usually contained in all borough charters ; if limited 
to “ inhabitant householders” within the borough paying scot 
and lot, a reasonable causo may be assigned ; for the contri- 
buting to the public exigences in one place w^oiild be an 
adequate consideration, and be a release from such burdens in 
otheivs ; the inhabitants of which would, in the same manner, 
be reciprocally exonerated. 

If resident and non-resident persons could be indiscrimi- 
nately admitted as burgesses, and, as such, entitled to exemp- 
tion from toll, the consideration fbi* it Avoiild cease to exist ; 
and anyone place might exercise tlie ])ow’crof admitting non- 
resident freemen to such an extent, as to destroy the right to 
toll in all other places, and materially interfere with a valu- 
able fiscal receipt. 

The grants of exclusive jurisdiction must, fj*om its very 
nature, have been confined to the inhabitants, and could not 
extend to non-residents, otherwise, by their general admission 
as freenien, tlie king’s jurisdiction might havx' been excluded 
over an unlinuted number of his subjects. 

It has been assumed by those, wdiusc minds are incapablo of 
overcoming the delusions of fancy, that tbo members of the 
‘‘ merchant guilds ” and the ‘‘ Imrgessos,” -were one and the 
same body but such guilds were distinct from the city and 


The term “ Guild” meant only orip^Inally the common pnynicnt nuido 
by the inhabitants of the several districts into u hicli t he country w'as divided, 
whether of counties, hundreds, cities, or Ijoroughs, witliout reference to any 
idea of incorporation ; because, generally speaking, the part of the county 
not included in any privileged district, was called the giddable.” And 
the term geldavit,” in Domesday, is applied to all the several classes of 
districts. 

In A. D. 1308, thei ‘0 is a distinct instance of the use of the ’word in this 
sense. Thus the king, desirous of granting that Framptoji, in Glowoestor- 
sliiixj, should be a free boi’ougb, directs by writ of ‘‘ad quod damnuni,” that 
it should be inqtiired to what the aforesaid town is “gildable” to the king, 
and what it renders ■vv’ith certainty. 

The franchises and the guildahle are also contradistinguished from each 
other in the Sixth Year liook (fol. 6 B, i>l. 30, M. T.). Error is assigned, 
for tliat the sheriff cominandetl the bailiffs of the franchise to make all the 
pannel, when one of the three towns was in the gmldahle ; in which town 
the sheriff ought himself to make the array. 

So likewise in Btat. 19 Henry VIl., c. 23, the merchants of the llaiiso 
are described as the merchants of the llanse of Almain, having a house in 
the city commonly called “ Guillhallda Teutonicoruiii.” 
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borougli riglits^-^lependant upon usages pecuM^r to^ in- 
stitutions,— rand weue altogether distinct fro and 

borough jiirisdictions estaWished imdei* the eopmOn law 

Thus, in the charter which Stephea granted to the inhabi- 
tants of Chichester he confirmed to them ‘‘ all the customs 
of their borough and merchant guild, as they had them in the 
time of King William."’ In 22 Henry II., the burgesses of 
Totness paid a fine of five marks for setting up a guild with- 
out authority This fiict irresistibly establishing the dis- 
tinction of a mere guild from a borough, for Totness 'was a 
borough in the time of William I. 

At the period when the “ liberi homines” of the common 
law were admitted iii accordance with ancient principles, the 
burgesses were in the liabit of admitting strangers” to the 
partial enjoyment of the borough rights, for the purpose of 
trading, having previously required a pecuniary contribution, 
and tins perhaps was the original cause of the confusion in 
the different classes of freemen 

It has been erroneously assumed that apprentices had their 
origin from corp(n'ate principles, but the fact is otlierwise. 
It is from the combiue<l clicct of the common and statute law, 
and from no other source, that apprentices have derived their 
existence 

The interference of tlie mayor or chief officer of the borough 
in the binding of apprentices, was not in ros])ect of any corpo- 
rate right, but as a precautionary measure for the purpose of 
ascertaining, whether the apprentice Avas free” or homl,” 
so that neitlicr the lord nor the burgesses might be damnified 
by any improper admission. 

A villain could cuter into no contract with his lord whilst 
villainage subsisted; therefore the relation of master and 
apprentice would have negatived the inference of that of 

DottiGsday, fol. 3, 280. Itispex. Cliart. Wallingford, 61 Henry HI., 
Tiir, Lond, Memb. 10, n. 4. 2 Heonie, Lib. Niger, 810. Mad. Fin Bur. 
95, 90. 4 Ilymer, Feed. 382. 0 Year Book, fol. 0 B, pi. 30. Stat. 15 

Henry VI. c. 0; 21 Henry VI. c. 10. Pet. Pari. 10 Henry VI. n. 9, 417. 
Stat. 11 Henry VII. c. 9; 19 Hemy VII. c. 23 ; 27 Henry VIII. c. 20. 

JNI. and S. Hist. Boroughs, 320. 

Mad. Excli.391. 

M. and S. Hist. Boroughs, 117- 

Ken. Par. Ant. Gloss, verb, App. Lib. Ass. 83 B, fol. 18. Stat. 5 
llichard II. Liber Niger, fol. 00. Stat. ‘‘7 Henry IV. Pet, ParL 8 
Henry VI. n. 20, p. 354. Stat, 20 Henry VIII. c. 10; 6 Eliz. c. 4; 13 and 
14 Car. II. Anon. 1 Lev. 12. M. and S. Hist. Borouglis, 235, 098; 722 
—727, 702— 705, 1099, 1100. 
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lord and rillain. If tlve apprentice served seven years un- 
claimed, it was clear lie could not bo a villain, because he 
must have resided away from his lord for that period, and 
such an absence was; of itself, a bar to the writ do native 
replegiando r’’ a deed therefore which established these facts, 
was, by tlie principles of the common law, an irresistible proof 
of freedom. 

The jury at the leet were bound to prevsent every person, 
who had served such an apprenticeship, as a “ freeman and 
accordingly we find, upon the leet rolls at Stockbridge, Yar- 
mouth, and Lynn, persons presented as ‘‘ freemen by appren- 
ticeship/*' 

In fact, the language, priricijdes, and practice of the common 
law, wliethor i-elating to the jioor or the rich, the |)easant or 
tlie judge, the resiaiit o]- the vagrant, the civil or criminal 
jurisdiction, the duties in the county at large, or the jKirticular 
j)rivilegcs in citi<^s, boroughs, or franchises, all had one 
common origin or object, — local permanent residence. 


Section 

HENRY Ilf., Octohor 19, a. d. T2H>, — N’ovoinbcr IC, a.d. 1272. 

1. (lonoral Ohservatioiis. Legislative AsHcmblios. 

2. The Great Charters. 4. Adiniuistration of J ustice. 


] . ( amend Obserwtdtve. 

epon the accessioji of Henry, the country was in a dis- 
Iracted state, arising not only from the minority of the sove- 
reign, but from tlie disalicciion of a considerable part}^, who 
had sworn allegiance to J^evvis, son of the King^ oi‘ Fraii(*o. 
These circumstances induced every ])os.sible effort to conciliate 
the country, liy confirming the ancient national francliises. 

The weakness and niiscondiict of the king, his necessities, 
and the distress of the country proceeding from \airions causes, 
^vitll the j>ower and ambition of individuals, involved him in 
Croat diffitnilties, urged Irim to arbitrary eoiuluct, and gavH> 
rise to that opposition which controlled his powers, ]>voduced 
a civil war, at one time almost amiihilatcil the royal authority, 
and finally led to the gradual estahlisliment of that system of 
r( presciitative governmeiit, which partially prevailed in this 
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reign, and of which the constitution of the legislature after- 
wards formed an essential part. 

A royal charter was the usual form in which legislative 
acts had been announced to the people, and it is very ques- 
tionable whether, up to this period, any absolute or controlling 
power, except “ brute force, existed since the Anglo-Saxon 
dynasty, which interfered with the absolute exercise of the 
royal prerogati A'e, 

The uncivilized state of society being such, that force was 
more prevalent than laws, and a re.solution, though taken by 
a majoi-ity of a legal assembly, could not have been executed, 
if it op])osod tile will of the more powerful minority. 

The crown, not being enabled to have its commands carried 
into execution, without tlie co-ojicratioii of the great landed 
jiroprietors, it boeamo inqicratlve, A\dion new laws were to be 
enacted, tliat the most influential men sliould be assembled, 
in 01 ‘der to olitaiii tlieii* acquiescence and conse(|uent support. 

That ‘’'councils"’ alway.s exi.sted from the accession of Wil- 
liam 1., no doubt can exist; but there is no record to ])i'Ove 
tluit the members attended in a direct repi’esentativo capacity, 
or that tlie king was exclusively confined to summon any 
particular class. 

The great necessities of Henry 111., and bis fre<[uent 
recurrence to liis ])eo|)lc to supply those nocossitics, jdaced 
him in a dillbrcnt situation Irom that in wliich many of bis 
jiredecessors, and particularly W^illiam I. and bis sons, bad 
been. 

'Diey seldom, perliajis never, bad occasion to Kseek for volun- 
tary aid, by coin’^ening an assembly for pecuniary purposes, 
wbicli might peaceably stipulate for a redress of grievances, 
and purchase concessions from their sovereign by a pecuniary 
grant'. Tin? assemblies, coiiA'oiied l>y Henry previous to 1258, 
appear to liave often aimed at .such concessions, but generally 
failed in obtaining more than ])romi.sos to ol)sorve the Great 
Cl5art('r, ami gencraljy to administer duly the law of the land. 

But nothing so mncli accelerated the ojAeratiou of causcNs, 
tending to constitutional changes, as the separation of Nor- 
mandy from England, the former liaving produced a revenue 
sufficient to su})port itself, and also contributed to the dignity 
of the kings of England, who frequently resided tliere for 
lengthened perl ods. 


* 1 Hep. Dig. Peer. 07. 
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]iy the loss of NornTaiidy, the kings of England, instead of 
having a power and influence in Normandy, which, in its 
consequences, increased their power and influence in England, 
were induced to rely on their subjects in England, even for 
the prosei*vation of tlieir other territories in F ranee ; and 
though their ]josscssion of those territories tended to lessen 
the power of tlie French inoriarchy, :uul euahled the kings of 
England to invade tlio territories of the kings of France, yet 
in England that ])Ossession rendered the crown more depen- 
dant on the peo])l(j, by the expenses which its preservation 
continually ro(juired. 


2. The Great Charters, 

Ono of the first acts of the advisers of IJeniy, was to issue 
a charter ^ in his name. It is in a great measure a transcrijvt 
of the cdiarter of John, but it omits the clause respecting 
sentage and aid not to be assessed nisi ])er conimune con- 
cilinm regni nostri mvitber were tlie full privileges of elec- 
tions in tlie clergy, nor the liberty of going out of the kingdom 
without the royal consent % rcnew'cd 'k 

It ajjpears extraoidiiiary that the deviations in this first 
chnitcr of Henry, and indeed in a great <l(!gree in all liis sub- 
scKpient charters, from the cljarter of Jolui, should have been 
so little noticed. 

Tlie non-insoj'tion of tbo provision.^ (bat no scutage, nor any 
aid (except in three specltied cases), .should ))0 assessed, unle.ss 
by the authority of tlie common council of tbo realm; that 
the aids to be asscKSsed in tlie tbreo .specified case.s slionld be 
reasonable aids ; and iliat aids to bo retjuired of the city of 
laindon .should also be roasonaldo aids, (which secins to bo 

^ A copy oi* this cliart<‘r is pniit<Ml iji the aiitli(»rizovl colloctJon of the 
Stiitates from a cluirtcT under seal, prcservcul in the archives of Duriium 
Cailuxli’al. 

1 Uymev, i2ir>. 2 Jlinno, 240. 

“ Froln a letter a(]drc.s.sc‘<i in the kinj^’s name to the ju.sri{;iar oi' Tj'*daiul, 
aiiuouncin.ijj' the death of Jjis fatlua’, and his own aecossion to throne, it 
is stated, Convcnerujit apud (iloucesti* phirew ref^ni iH».s(ii ma«rnates, 
e])iHco]>i, aljhates, covnite.s, et haroncs, <iui patri nostro viventi semper astite- 
i‘\int fi<lelitor, et devote, et alii quainpluriini ; .applaud enti hits cderf> et 
popiilo, Ac., puplicc fiiimus in re^eni Ani;lie iniincti, ct coronati, frdelitiitt* 
<*t homagio oinniuin iilorum nobis cxliibitis.” TVoin ^\heiu.-e it ai>pea)-s, 
that tin* word ‘^inagnates ” includt'd the “ prelates,” “ earls,” avid “ barons,” 
and excluded those toriued ‘‘alii <p‘ami)luriuji.” Fttidera, N. F. tom. i. 145 ; 
ct vide ib. 14G, 
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the true construction of that part of the charter of John), 
and of the special stipulations, providing for the manner 
ill which a coiiimoii council of the reahii was to be convened, 
for the purpose of assessing extraordinary aids and scutages, 
seem all to have been omissions of most important articles of 
the former charter : and though in the disturbed state of the 
country, when the first charter of Henry was issued, it might 
have been deemed prudent to avoid discussing immediately, 
what might be esteemed “ capitula gravia et dubitabilia ” in 
the charter of John, it seems extraordinary that the perform- 
ance of the promise, that they should thereafter be fully con- 
sidered, should never have been required. 

This cdiarter of Hemy was confirmed in the ensuing year, 
witli the addition of some articles to prevent the oppressions 
of the sherifts : and also with an additional charter of forests, 
by which oflPeneos in the forests were deedared to bo no longer 
capital, but punishable by fine and imprisonment, &c. ; and 
the proprietors of lands recovered the power of cutting and 
using their own wood at their pleasure ^ 

The charter of 9 Henry HI., whiidi has been always 
deemed ‘‘ the great charter of the liberties of the king- 
dom,” omits, as the former two chartej’s of Henry did, the 
clause ill the charter of John, respecting aids, scutage, and 
providing for the constitution of a commune concilium” for 
assessing aids and scutage, without assigning tlio reason for 
the omission, which is assigned in the first charter of Henry : 
but adding, as in his second charter, Scutagium decetero 
capiatur sicut capi solebat, teiiij)ore Regis Henrici avi iiostri,'’’ 
thus leaving the assessment of extraordinary aids without any 
special provision. 

At the conclusion of this charter, it is also added, — Pro 
liac autem concessione et donatione libertatum istarmn, et 
aliarum libertatum contentanun in carta nostra de libertatibus 
foreste. Archiepiscopi, episcopi, abbates, priores, coiiiite>s, 
barones, milites, libere tenentes, et omries de regno nostro, 
dederunt nobis quintain decimam partem omnium mobiliiim 
suorum 

The grant of this extraordinary aid, being a fifteenth of the 

^ 1 lUiner, 215. 2 Iliime, 147- W. Malms. 1. a, p. (>3. IL Knyghtoii, 
apud X. Script, col. 2354. Uial. de Scac. 1. 1, c. 11. G Jleiu‘v, 86 . 2 Law 
'J'raets, G3. 

Amuil. Burt. 271— 27«. Stut. 0 Hciirv Ul., c. 37. 
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moveables of all persons in the kingdom, is expressed in this 
instrument to have been made by all the persons by whom it 


Henry III. 
12ie— 


was to be paid ; but the instrument does not express in what niannoriiywwcu 

^ , the enacting piu:- 

manuer the consent of all was given to the grant, or that any tie« gave their 
assembly was summoned for that purpose. The consent 


could not have been given by all personally, though it might 


have been given by some ])ersonalIy, and as to the rest, by their 


representatives. It may therefore be inferred from the terms 
of the instrument, that the consent was given by some 
assembly convened under the king\s authority, and deemed 


coinjieterit to bind all who were not members of that assembly. 
Tf representatives of comities, cities, and boroughs then existed, 


that fact would have been noticed. 


3 . Leoidatire jUsemblies. 

The system of representation, although little practised, Avas virst actual ap- 
not unknown; and shortly after tlie promulgation of the “^>4^ 
third charter of Henrv J IL, the fact of actual aiipearance by tat ivos, of bodies 

^ 1 men. 

elected representatives ot bodies ot men occurs, but which 
inorcly demonstrates that a rciircsentation by election of 
knights, who were to speak for a county at large, had been 
adopted. 

The object of the ]n’ 0 (*ecding seems to have been to bring 
l)eforG the ‘‘ magnates,’' composing the assembly to be con- 
vened at Lincoln, knights, elected by tlio inilites et probi 
homines ” of the counties to wliich the writ was sent, as 
ncensers, and tlie sheriffs to whom the writs vvero sent, as 
j>orsons accused, to answer before the magnates ” to the 
charges which should be made against them, upon articles 
contained in tlie charter of liberties*. 

But the election of knights of the shire, to transact the Election of 
business of the connty, was of ancient origin ; if the king 
wished to ascertain his own rights, the wrongs of the people, buhincss, was of 

. n 1 • 1 I I ancient origiu, 

or the peculations of Ins othcers, he wa.s accustomed to autho- 
rize a commission of knights in each shire, eitlier named by 
himself^ or elected in the connty court, to proceed from 
hundred to hundred, to make incpiiries upon oath, and to lay 
the result of their labours before him % as was done in the 
case of Domesday. 

^ Claus. 10 Hen. H, in dors. in. Kl. 

‘ 2 Lingard, aeiJ. Ilovedcn, 343. Brady, App, II. No. 149, 150, 19(». 
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A writ of 17 Joliii, enjoined the sheriffs to olcet twelve 
knights from their respective counties, in the first county 
court, do ipso coinitatu, to inquire into bad customs ®. 

In 120(), the subsidy was collec;ted under the inspection of 
the itinerant judges; but the method was acooinpaxiied witl) 
inconvenience and delay. But, in 1220, writs were sent to 
the slieriff, ajxpointing liim the collector, in conjunction with 
two knights, to be chosen in a full court of the county, with 
the consent of all^the suitors*,—*" in pleno comitatu dc volim- 
tato et consilio eorum de comitatu.**' 

Therefore at this period, as far as regards “ counties, one 
additional step only was required to introduce them into the 
""Great Council*" as the representatives of their oleetorH, 
vested witli the power of granting money, and of petitioning 
for redress of grievances; and when they ultimately became 
members of parliament, they received the same remuneration 
in ‘"going, staying, and returning, '** as had been assigned them 
on former occasions. 

In 1246, "" Kcx, missis litcris siiis, totins rogni magnates 
convocavifc.*” Matthew Ihiris, in alluding to this assembly, 
saj's, "" Convonientibus igltui* ad inemoratum 

totiits regni magnatibus, ^c.**** 

This assembly consisted, apparently, only of bishops, carls, 
barons, abbots, and priors: the king a^ddressing, first the 
bishops, then the carls and barons, and then the abbots and 
priors. 

Tlic grievances of the country from papal exactions were 
detailed, and letters were addressed to the pope, from the 
bishops by themselves, from the abbots and priors by tliem- 
•selves, arid from the carls and the rest of the kingdom by 
themselves ; the caids being named, in their letters to the pope, 
with these additional words, ""ct alii totius regni Anglia*, 
barones, proceres, et magnates et nobiles portimm maris habi- 
tatores, ncenon et clems et populus nniversus.” 

All the persons thus specified could not have been presoiit at 
this assembly, and can only be deemed to have concurred 
through the medium of the earls and barons. 

The words *" portuum maris haiiitatores,’" may have been 
used to describe those commonly called the barons of the 
Ciiu|iio Ports, though capable of being ajiplied more cxtcn> 

Vide ante 5f»; et Foedera, N. E. tom. i. lao, 1^3, 134. 

Brady, Ai)p. 11, No. 83 ; et tom. i. App. 41. 2 Liiigard, 300. 
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sirely ; and if the word “ haroiios ” was intended to include He»bv IIL 
all who held of the king in chief, and if all such were required — 1S72. 
to be summoned for granting an aid by the charter of John, 
such a con vention may have been considered as representing tho 
whole kingdom, being, with the king, the lords of all iand- 
holders : but the elected representatives of citizens and bur- 
gesses could not have been described by the word “ barones.” 

It also seems, that to constitute a “parliament,” either citixeneandbur- 
during this period, or in the reign of John, the presence of 
* citizens ancl * burgesses was not dceinod retjmsite. Thus “ rariiament.” 
in a writ of 28 Henry III., the sherilF of Northamptonshire 
was directed not to jicriiiit iu his liailiwicdc the user of 
any liberties belonging to the crown, unless they liad been 
used before “ Parliameiitum Iluniiuedc <|uod fuit inter Honii- 
nurn Johanneni regern, patriun nostrum, et barones suos 
Anglia? — it is clear that at Runimedo no reprcseiitativcs of 
cities or boroughs were present. 

From the tenour of the writs of o8 Henry III.", it seems Bavon«ima 
an assembly was convened at London at which nersons, 

, . X . . . ^ ’ muju'd to prnmt; 

called 111 those writs comites, “ barones, and mag- an aid, but no 
nates,” were intended to be present; and tliat, in such z«^orT>urgo!^^ 
assembly, tiro knights, elected by each of the counties to 
^dlicll tho writs were directed, were also intondod to bo pre- 
sent ; and that cither from those elected kniglits, or from the 
general assembly of comites,” barones,” and magnates,” 
together with the elected knights, tho king proposed to 
demand an aid, and it may be presumed tho king considered 
tliat assembly competent to grant him the aid which he 
demanded: but such writs were silent as to any election of 
citizens and burgesses, or representatives of the Cinque Ports ; 
and there is no evidence that any knights were elected, or 
assembled. 

Before and in the fortv-socond year of this reign, the king's unpopularity of 
l>ocuniary necessities were urgent, and were increased by the 
nomination of his son Ediniuid to succeed to tho tlirono of 
Sicily, and by tho exorbitant demands of the po)>e. Tho dis- 
tresses of the king, and tho refusal of his people to supply the 
funds necessary to relieve those distresses, had led hitn to 
adopt very oppressive measures; and the conduct of his half- 

J’etyt's Kiglits, &c., 33. 7nady, Iiitrod. Eng. Hist, 71. 

" 1 Hep. Dig. Peer. 96‘, et vide Claus. 33 Henry HI. in. 7; 12, dors, ct in 
dors. 111 . 14, 13, (>. 2 Prjime 33. 
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brothers, and his clispositiori to give the preference to foreigners 
more subservient to his caprices than his own subjects, liad 
made him generally unpopular ; and those circumstances were 
introductory of increasetl national misfortunes. 

The barons, incited by the Earl of Leicester, assembled in 
arms, and demanded a redress of grievances. 

The king, having no alternative, issued two writs the first 
stated that, for important business touching himself and the 
kingdom, he had required proeeres et fidcles regni to meet 
him at London, and that treating with them upon such 
business, as well as the prosecution of the business of Sicily, 
they had answered that the state of tlic Icingdom should be 
ordered, rectified, and confirmed. 

The second writ® stated, that he had yielded ‘‘ proceribus 
ct magnatibus regni,*” and taJeen an oath, that by twelve 
persons, described by the words fidcles do concilio nostro, *'*' 
already elected, and hj other twelve, described by tlie words, 
fideles nostros*’*’ (without the words de concilio nostro*”) 
electos cx parte procerum i])soruni qui apud Oxmi a festo 
pentecostes jiroxirno fnturo in iinuin meuscin convenient,’’ the 
state of the kingdom should be ordered, refjtified, and reformed, 
and that if any of tliose elected of tlie king’s part sliould lie 
absent, it should be lawful for those who should be present to 
substitute others in the place of those absent, and in like 
manner it sliould be done, “ex parte pnedictoruin procerum et 
fidelium nostroi-iiin.” In a subsefjuent part of this iiistrumcnt 
it is added, “ Promisenmt et ctiam coiiiites et barones memo- 
rati quod cxplotis negociis superius tactis, bona fide laborahunt 
ad hoc, quod auxiliiim nobis commune pnestetur a cominuni- 
tate rcgni iiostri 

The twelve “ fidcles,” stated in this instrument to have 
been elected by the king, and the twelve “ fidcles ” elected by 
the “proeeres,” were persons of the first rank in the kingdom; 
and the persons who, in the former instrument, are called 
“proeeres et fideles,” appear in this to be first called “proeeres 
et magnati regni,” and then “comites ct barones memorati.” 

These documents establish that a regular constitution of 
parliament, consisting of lords spiritual and temporal, arid of 
knights, citizens, and burgesses, forming, under the king, one 

^ Rot. Put.. 42 Ilonrv IIJ. Ftcdoia, N. E. tom. i. a70. 

“ Fcoaorn., N. E. toin. 1 , 371. Rot l\\t 42 Honi^ 111. 

V ide etiaiu 2 Jiingard, 235. 
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leg'isla^ive body, constituted for the pui*pose of consultation 
with the king on the general concerns of the kiiigdoin, did 
not then exist 

The parliament 'which assembled at Oxford in 42 Henry 
III., enacted, that the reformation and ordinance of the 
• state of the kingdom was to bo made l)y the ‘‘ twenty-four/'' 
— secundum quod melius viderint expediri tlio king 
taking an oath to maintain their ordinances and such was 
the degradation of the king, that lie coidd not nominate his 
council; the twenty-four’* named by the king and the barons, 
electing four persons of their number to elect his council, and 
the king authorized such persons to form a council accan-dingly, 
and, when formed, consisting of fifteen members, it coinposod 
a majoi’ity of those who espoused the cause of the barons — 
in fact, the king was in an absolute state of duress 

The documents referring to the persons who conqiosed the 
parliament of Oxford, generally describe them as consisting 
of “ prelates,'** “ carls,*'’ and “ barons and in the transactions 
which followed previons to the ‘‘ INlise of Lewes,**’ the persons 
taking upon tlieniselves to act for the people of England, to 
deal for that ])eople with the king, and especially to snlnnit 
to the judgment of the King of E’rance, whether tlie Provisions 
of Oxford (an act of tlio legislature) should remain in full 
force, or should be qualified or repealed, arc styled liarons.” 

Faction must at first lie [lopular, and pO]>ularity cauiiot be 
acquired, except under the semblance of virtue and juibru* 
.sj)irit; consequently, the barons required the king to confinn 
the 0 reat Cluirtei’ ; they likewise ordained that four knights 
should be chosen liy tlie freeholders of every county, t(» 
hear all complaints of niisciouduct of sheriffs and other griov- 
Muces, and attend the ensuing parliament, in order to give; 
information to that assembly of the state of their particular 
counties’'^; that three sessions of parliament should he regu- 
larly held every year, in the months of Fel>riuiry, June, 
and October; that a new sheriff shouhl be annually elected 
by the votes of the fi'oeholders in each county ; tliat 

Annals of Burton. Brad. Hist, 027. Claus. 44 Henry III. m. 27 H, 

1 Itymor, 0r>5. Chron. Diinst, ^34. Knrghtoii, 244A. 2 Huino,' ia4. 

Hot. l*at. 42 Heiiiy III. m. 0. Brad. llLst, 2ia, 220. 

Fu'dora, N. E. tom. i. a77. 

2 Hunio, m. 

*•’ Fcndera, N. E. tom* i. 37^* M. Paris, 057- Ann. Burt. 412. 

Chroii. Dnnst. 330 , 
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tho Bheriffs, treasurer, chancellor, justiciary, should annually 
give in their accounts; that the sheriffs should have no power 
of fining tho barons who did not attend the courts, or the 
circuits of the justiciaries ; that no heirs should be committed 
to tbo wardship of foreigners, and no castles intrusted to their 
cu.stody; and that no new warrens or forests should ho 
created, nor the revenues of any counties or hundreds he let 
to farm ^ \ 

Tlie barons having thus performed some good deeds, which, 
“ like Ahralian)\s faith, may hold the place of righteousness,"' 
assumed an absolute power over the country ; — they required 
tho ap])ointment of tlio great oflicors of state, the possession of 
the royal castles, and the punishment of death was ordained 
against those who should oppose directly or indirectly what 
they should ordain. 

All subjects were obliged to take an oath, under tho penalty 
of being declared public enemies, that they avouIJ obey and 
execute all their regulations, both known, and unknown. 

All persons included under tut lo commim de la torre," 
were to ho represented by twelve ‘‘prodes liommes," who 
were elected at tlio ])arliamont of Oxford by “ Los .Barons," 
and Ic conn nun" were almdutelif hound by every act that the 
twelve should perform, in conjunction with the council, and 
which was intended as a provision to spare Ic cust del com- 
mnn." 

The twelve thus appointed to represent “ le cominun" seem 
also to liavo been n])pointe(l jiermanently, as there is no pro- 
vision for, and no trace of a future appointment ; and yet lo 
eornmun" >vx*rc to bo bound to hold a.s established, whatevor 
the twelve sliould do in f'very pafliament, at which they 
should attend 

A spirit of liberty will be exclusively directed to national 
objects, and regardless of personal interests; on the contrary 
a spirit of faction wdll lie wholly concerned about the latter, 
and very iiidifiej-ent about the former. If the actions of “ Les 
Barons" be analysed by this principle, it will be perceived 
that selfish ainbition and the jarring interests of faction dic- 
tated their actions, although artfully veiled under tho assumed 
cloak of disinterested patriotism. 

^ ' 2 Himio, 104. 2 r/mgnrcl, 326, 327- 

Anmil. Burt. 407, 411, 413, 414, 415, 416. 2 Brady, Apjl. No. 190, 191, 
192, 193, 194. Fuedera, N. E. tom. i. 377, 376, 
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It is likewise an undeniable axiom established by history, 
that those publi(5 men who have sought to acquire the basest 
objects, are those who have inflamed the bad passions of the 
])eople, under the war-whoop of liberty,” as exeinpliliod in 
the modern histories of Cromwell, Robespierre, and Napoleon; 
in fact, the practical principles of ropuhlicaii leaders have 
always been intolerance, and, while asking equality, have 
aimed at selfish dominion. 

After the separation of the parliament of Oxford, the 
twenty-four named in that parliament to propose , reforms in 
the government, and the council of fifteen (appointed in eflbet 
))y the tvventy-foiir), to whom all the jjovvers of the crown 
wore in substance delegated, and the twelve a])pointe(l to 
represent ‘Oc coinmuu” in parliament, assumed to themselves 
the whole power, 1)oth of the crown and of the legislative 
assembly in parliament. 

Ilio king Bufleving under sucli unconstitutional restraints, 
made in the forty-fifth year of liis reign, a general appeal to 
the natioiC^; and >slK)rtly after seems to have issued letters 
patent, granting a general paiulon to tliose who liad <m)-(>|>o- 
nited in sucli restraint 

It a|)pcar8, from writs issiUMl at tliis poi*io(I by the Iving, 
that the Earl .of Leicester and his adherents had talvcn njani 
themselves to summon an as^senlbly to be boh leu (K'/oro 
themseleea^'''' and also, for the purpose of conciliating tlie county 
freeholders, to simimou three knights from each county^ south 
of Trent to treat with theni, and not with the kirig; but there 
seems to have been no attempt to have convened ropie.sonta- 
tivesof cities aii<l boroughs IJowcn or, tlierc i.s tio aiithcntii* 
evidenco to prove tlie asscinbly of tlic tlireo knigbts from 
each county, or of the writ.s by wliiidi tliey were required to 
assemble. 

The king, in the forty-sixth year of his reign issued a pro- 
clamation, declaring his resolution no longer to submit to the 
Provisions of Oxford, and recited the absolution IVom his 
engagements, which had been gi'auted to him by Popes 
Alexander and Urban"^ ainl after\Yard.s tlie king and his 

Fcodcrii, N. E. tom. i. 40a, 400. Wikes, 51. West. a7». Claus. 45 
Henry III. in. V,), dors. Cit. Carte, 127. 2 Lingard, 531. M. i’aris, vm. 

Paul era, N. E. torn. i. 4M. 

Claus. 45 liemy HI. m. (i, dors. Brady, Hist. Ap]). 231. 

Claus. 4fi Henry 111. ni. 11, dors. FoHlcra, N. E. tom. i. 410. 

Bymer, 72% 723, 742, 740. Wikes, 55. 
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opponents agi‘eed to submit their diiferenccs to the award of 
Lewis, king of France 

The “ award of Lewis'*’’ does not allude to any assembly or 
class of persons engaged in a contest with the king, besides 
barons,’’’ except the words “ alii quicumque preesenti com- 
promisso consenserunt,’’’’ used in one clause*^. 

If the Provisions of Oxford had been made by a legislative 
assembly, to which other than barons” had been parties, 
the submission to the award of the King of France would 
have been made by the same authority; but neither in the 
submission, nor in the subsequent offers of treaty and compro- 
mise, is there any allusion to the representatives of counties, 
cities, and boroughs, nor of an appeal to a legislative 
assembly 

The first appeal, by parties contending in arms, to a “legis- 
lative assembly,’’'' was at the “ Mise of Lewes,” and a parlia- 
ment, ill 48 Henry III., assembled accordingly at which 
|)ersoiis siirnmoned liy special writs, and also foifr knights as 
representatives for each of certain counties, were required to 
attend, not by writs to the sheriffs, but by writs to the “ keep- 
ers of the peace”'*® of those counties; but the parliamentary 
proceedings of that period do not notice the presence of such 
knights, nor of any representatives of cities or boroughs, hut 
are described as consisting of “ prelates, earls, and barons.” 

At this parliament*® certain regulations were enacted for 
the better govermiient of the kingdom, hut in effect retaining 
the [)o\ver of the king in the possession of those, who Avoro 
adverse to his person and authority®”. 

tJiuler these circumstances was the parliament of 49 Henry 
Henry HI. convoked®*, at which were peers, ecclesiastics, two 
knights from eacli county, and two deputies from each of cer- 
tain cities and boroughs, such deputies never having previously 

Fa'dora, N. E. tom. i. 4.32. M. Paris, Wykes, 58. 1 Rymer, 

770, 778, 784. W. Ileming, 580. Annal. Wigorij. 405. 2 Lingarcl, 338. 

1 Chron. Dimst. 303. 2 lluiiio, 200. 

1 Itymer, 770, 777- CJiron. T. Wykes, 58. Knyghton, 240. 2 
Hume, 20 J. 

Emdora, N. E. tom. i. 435, 430, 437. 

Ibid. 441, 442, 443. Rot. Pat. 48 Henry III. West. 388. Dimst. 
372. Wilces, 03. 

Fcedera, N. E. torn. i. 442. 

Rot. I*at. 48 Henry 111. Eanlera, N. E. tom. i. 443. 

Fo'-dera, N. E. tom. i. 444, Brady, A pp. No. 213. 2 Hnme, 208. 

Claus, ill doi*s. m. 12; 11 dors, in seed; 11 dors,; in dors, II; 10, 0, 0 
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been summoned ; and the writs were addressed, not to the 
sheriffs, but to the boroughs. 

The convention of this parliament was a mere “ political 
trick because the number of lay lords summoned was only 
twenty-three, the number of ecclesiastics, who were partisans 
of Leicester®*, was one hundred and twenty-two, including 
five deans, and many abbots and priors, whose successors were 
not afterwards summoned to parliament; but none of the 
earls or barons of the king'^s party a|)pear to have been sum- 
moned, notwithstanding the avowed object, was the reformation 
of constitutional abuse 

If the counties were in the custody of the “ keepers of the 
peace,’' the influence of Leicester must have prevailed in the 
election of knights of the shires, even if made under tlie pre- 
sidency of the sheriff* in the county courts, and such cities 
and boroughs as ’were disposed towards the king, may not 
have been called upon to send representatives ; the two cities 
of York and Lincoln, with the cincpie ports, being only named 
in the record ; but other cities might have been included 
under the words ‘‘et cteteris burgis Angliie®'*,” and the entry 
on the roll is evidently inaccurate. 

In the writs to the ciiupic ports, they wore required to send 
four persons from each port to treat with the “ king, ])relates, 
and magnates,'” oil the subjects mentioned in the writs, the 
representatives of shires, cities, and boroughs not being 
noticed. 

The degradation of the crown, combined with the conduct 
of Leicester, had raised a powerful party for Henry®*’, and 
after the battle of Evesham the king was enabled to assume 
an arbitrary power 

Whilst the king was at Winchester, an assembly which 

Chron. Dimst. 303. Chron. Waverley, 220. 2 Liii^janl, 340. 

Fcedera, N. E. tom. i; 44.9, 450. 

The corporation of Loiuloii have a hook called ‘^l)o Aiitiquis Legi- 
bus,*' which contains notices in the form of annals of transactions in eafly 
times. In this book the meeting’ of i»arlianient 49 Henry HI. is thus 
described : “ Hoc anno, in octabis Sancti Ililarii, voiieruiit London per 
siuiimonitionom Domini Regis, onines Ejuscopi, Abbates, Ikiores, C/omitos, 
Barones, totius Regni, et de quhicjue portubus, do qnalihet civitate do Buigo 
1 V* homines, nt essent ad Pariiamentuni.” 

Wikes, 00. West, 304. Knyghton, 245. Ann. WaverL 210. M. 
I*ai is, 07 1 . 

WaverL 219, 220. Dimst. 384. West. 395. Rislianger, cout. Paris, 
855. Mailros, 231, 232. 

Fmdera, N. E. tom. i. 458. 
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acted legislatively was convened, but from the distracted state 
of the country, it is highly iiii]:)rol)able that this asseml)])' 
would have been summoned according to the precedent of 
49 II only I II., or that it w'ould have consisted, of any other per- 
sons, except those who were adherents to the king,— its chief 
object being to punish those who had opposed the crown 

It is stated, that during the siege of the castle of Kenil- 
worth, the king hold a ])arliauient at Kenilworth, where the 
award called “ Dictum de Kenilworth was made, and which 
materially contributed to restore peace to the kingdom, and 
l)y which the Provisions of Oxford were annulled^®. 

According to the ‘‘ Annals of Waverley the assembly at 
Kenilworth, and the subsccjuent assembly at Northampton, 
were alone composed of jirelatos, earls, and barons ; and it -is 
improbable, under the then existing circuinstances, a inoro 
popular assembly could have 1>een convened. 

Tile Statute of Marlebergc,*’*' and whicli forcibly describes 
tlie disturbed state of the country, appears to have been made 
in 52 Henry III., shortly after the surrender of London, and 
the Isle of Ely. 

Its provisions have been always received as a part of the law 
of the land, and are the foundation of many parts of the 
existing law, thougli now appeariug only in a copy entered in 
the Ped Book of the Exche{pier, and in co])ies preserved in 
the Cottonian and other collections of MSS. 

The title given to these provisions imports they were made 
in the jiresenec of the king, Prince Edward, and the ]K)pe^s 
legate, convocatis discretioribiis regni tarn ex majoribus 
quarn minoribus.*’ The continuation of the history attributed 
to Matthew Paris, mentions the assemhl}" of a parliament at 
Marlhorougli, “ in quo do assensu comitum et baronum edita 
sunt statuta qvuc de Marleherge vocantur.’*’’ According to 
this liistoriau, only earls and barons formed tlie assembly, or 
tlie lay part of it : Init the writs in the register founded on 
the St.atuto of jMarll^erge, import that the statute was made 
de communi consilio reuni^L"'* 

In fact, all existing records and early historians concur, 
that, after 49 Ilenry JTL, assemblies during tliis reign were 


F(cclora, N. K. toiu. i. 46*2. 

West. 398. AVikes, 223. IhiiLst. 391, 392. 2 Lingard, 360. 
All. 1200. lleg. 174 B, Ac. 
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convened, at which prolates,*” earls,” and barons,” or 
])ersons styled ‘‘ magnates” or proceres,” were present, and 
by whom all legislative measures \vere enacted. 

The proceedings of 49 Henry III. occurred during a civil 
war, when all wlio had taken part with the king in that 
Avar appear to have been proscribed; as the charter con- 
taining the pardon of the Earl of Leicester* and those adhering 
to him, makes no provision for the king's adherents, but leaves 
them unprotected from tho persocution of their adversaries; and 
all the king's party wlio were of the rank of carl or baron, were 
excluded from the legislative assembly, some of them banished, 
and others required to attend in parliament as criminals. 

The kingdom Avas in the utmost distress and misery, suf- 
fering under tlie ravages of Avar ; the misfortune of intem- 
]>erate seasons ; and tlie interdiction of commerce, by the 
moans employed by the discontented barons, to keep foreigners 
out of the kingdom. 

The king and liis adherents acted with as much violence in 
the persecution of the adherents of Leicester, as Leicester 
liad exercised towards the king's adherents; in botli instances 
tlie rage of jjarty seems to have induced each side in its turn 
to look more to its own j)i*epondcran(‘y, than to ))rineij)les of 
constitutional hiAV and justice. 

Under such circumstances, a measure so introduced, would 
be abandoned ratliei’ than persevered in, Avlien tIl0^se Avho bad 
introduced it, had no longer ])OW’'er to act. 

4. Adniini.^tration of 

Tt appears from “ Bractoii,” that the laws of England were 
principally, at this period, ‘"leges non scri|)t;e," the Ibundation 
of what has since been called the Common La^v,” as distin- 
guislied from the Statute Law.” 

Considerable improvements had taken place in tlie laws, 
which is evident from a comparison of the treatise of Glan- 
ville,” wlio Avroto in tlie reign of Henry H.; and Eracton,” 
Avho wrote in this reign and from the judicial records, it 
appears the plead wigs were more perfect than heretoloreb 

Several circumstances concurred to promote improvements 
in the cominou particularly the sottlement of the Court 

‘ Hale's Hist. Com. Luav, c. 7? p» 
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of Common Pleas at Westminster: the retreat of the clergy, 
who were averse from the common law, both from the bench 
and from the bar, in obedience to the canons made a.d. 
1217; the establishment of the Inns of Court, for the edu- 
cation of common law lawyers; the decline of trials by ordeal 
and single combat; and the statute subjecting pleaders to a 
fine for absurd and foolish pleading 

The administration of justice between man and man, so far 
as it was not interrupted by occasional violence, proceeded 
in the ordinary forms; and tlie jurisprudence of the country 
protected individual interests more effectually, than did the 
institutions for the same purpose in most of the countries of 
Europe, — and the great division of society, continued, as during 
the Saxon and Norman eras, between “ freemen'’’ and slaves.’' 

It was in this reign that the question of the bastardy of 
children horn before the marriage of tlicir parents was decided. 
By tile custom of England, they wore dojirived of all title to 
the inheritance ; and. by the civil and canon laws, they were 
equally legitimate with the children born in matrimony; aiul 
thence, as the eognizance of bastardy bolongod to the sjiiritual 
courts, whicli followed the latter, and the right of inheritance 
was determined liy the secular courts, which followed the 
former opinion, tlic two judicatures were brought into col- 
lision : and the bislioj)s reijuestcd tliat the king’s writs should 
no longer direct tliem to inquire especially, wlietlicr tlio indi- 
vidual ill question, was born before or after marriage, Imt 
generally wlicitlier lie were legitimate or not. 

They objected to tlie practice of other courts ; that it 

w'as contrary to the Roman and canon law; that it 

was unjust, because it deprived of the right of iuhoritance the 
issue of clande.stiiie marriages, though such marriages were 
not annulled by any law; and thirdlff^ that it was inconsistent 
with itself; because, while it bastardized the child born, it 
legitimated the child that was only conceived, before marriage, 
thougli, ill liotli cases, the moral guilt of the parents was 
exactly the same. But the barons replied, Quod iioluiit leges 
Aiiglie mu taro, quo usitato sunt et approbate 

But if individuals were better secured from the violence 
and injustice of tlicir fellow-suhjects, they were proportionably 

Statutes, passim. Bamiigton’s 01 >s, on Stat. 52. Spelmau and 
Wilkins, ConeiJ. 1217. 1 JRyiner, 22it. 8 Henry, 0!). 

Stilt. 20 Henry 111, c. iK 2 Hume, 222, 22;/. 2 Liii^r^ard, a77, 878. . 
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more obnoxious to the passions and resentments of the govern- 
ment. instead of the county, hundred, and baronial courts, 
over which the crown had little influence, the justice of the 
kingdom was almost exclusively cxerciscxl by the judges of 
tlio Curia Regis and the Exche([uer, and by the justices 
itinerant in their circuits, — the latter of wliom were sent 
through the kingdom, not to punish offenders, but to com- 
pound with them for their transactions ; not to execute 
justice, but to collect fines 

By these judges, who were more or less dependant upon the 
crown, and disposed, in general, to enforce and exact to the 
iitrnost all its rights and dues, the numerous penalties of the 
Saxon code were levied with a rigour and strictness unknown 


ITkntiv^TII 


Itinenint 

justices. 


in Saxon times. 

Transgressions against tlio forest laws were visited vvitli open traffic of 
unrelenting severity; fines, redemptions, and compositions, 
extorted on the most viujust and frivolous pretences''; abus<.?s 
of purveyance protected*^; ])rerogatives vested in the (*rown 
for the public benefit, were perverted into engines of finance 
the injustice of those in authority connived at, till the culprits 
were rich enough to ])ay for their transgressions ; tlio free 
gifts and writs of cities and liorouglis converted into arbitrary 
tnllages ; and the militaiy tenants themselves harassed and 
impoverished by the extension and perversion of the feudal 
incidents, to wliieh their tenures made them liable. The 
poverty of the crowm bceainG an incentive to its rapacity, and 
the judges were the instrimicuts of its exactions. In the 
Curia Regis, there was an open traffii* of injustice; and the 
iters of the justices itinerant are only known to ns at tlio 
present day, by the money they levied, and the (hies they 
lirought into the Exche(iuer“. 


‘ JVI. Paris, cm, 052, (Uil, 7«0, «t;4. 

Ibid. «51, (i52, 0(11, 75a, «52, liCti, <102. 

" Ibid. 744 . 7 409^ (> 20 , i{27, (rio. 

35 Ediu. Rev., Art 1. 22, 23, passim. 
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Section V. 

EDWAllI) I., Novcmlier Id, a, d. 1272 ,-r-July 7, A* p. Ii|07. 

L Improvonents in tlio Law. 2. Legislative Assemblies, 

1 . Tmprotements in the Jjme. 

An extensive alteration in tlie condition of tlie people, or in 
<ni*cinnstanccs, ninst at any time induce sonic changes of 
institutions, and render absolutely nocessary a. sensible modili- 
cation of the laws. 

Laws must bo accommodated, or laws will accommodate 
tbemsclves to the giMiwing necessities of mankind, and the 
varying state and condititm of human sociot}^ 

The impi-ov(mu‘nts in our law, were, during tliis reign, of 
the most extensive and salutary character, for whicli the jicojde 
were chiefly indebted to tljo ])ecuniary necessities of the king, 
since tliev were always granted at the r(>(jU(?.st of ])arliamcnt : 
l)ut purchased with the vote of a valuable aid\ 

Mr. Justice Blackstoue thus sums up the juridical pi'ovisions 
of this ])erifjd. U])on the whole wo may observe, that tlie 

very scljeivK^ and model of the admiiiistiaition of common 
justice la twoen [larti and l>arty, was entirely settled by Ed\i'fird 
I. : and lir.s (‘ontinued nearly the same in all succeeding ages, 
to this day, al)ati]ig some few alterations, winch tliO humonr 
or nec'Ossitv of subsequent times batli occasioned. 

''Tlic' fov'ms of writs, by \Ahi(di actions are (annnieneed, vvero 
pei'fectc.Ml in his reign, ainl established as models for ]>ostcrity. 
Tlie pleadings, consofjueut upon the writs, were then short, 
nervous, and por8]>iciioiis ; not inti‘i(aite, verbose, and formal. 

“Tlie legal treatises, written in his time, as llritton, Fleta, 
Heiigham, and the rest, are, for the most part, law at 
this day ; or at least were so, till tlie alteration of tenures 
took pla<*c. And, to conclude, it is from tliis period, from 
the exact ohsermtion of Magna Charta, ratlicr than from 
its maiinp and renewal, in the days of his grandhithcr and 
father, that the lil)erty of Englishmen began again to rear its 
licad : though the weight of the military tenures lumg htyavy 
upon it for many ages after®.'’ 

’ 2 Lingard, 473. 

^ 4 Bbick. C^>ni.! 427. Hale’s Hist. Com. Law, 162; lust. 156‘. 
videotiam, Dunst. 564, 573— 677* Wikos, 167, 116, Hil, 122. Ilyley, 260. 
2 Hymor, (1(54, 1)(>0, 1004. Waking. 46. 2 Liiigard, 473, ct scq. 2 ilnmc, 

235—230, 2 45, 310—321. « Ileurv, 113—121. 
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From tills timo to tliat of Henry VI L, the civil w hvh and 
(lispiitod titles to the crown gave little leisure for further judi- 
cial improvement; ‘'■mim silent leges inter arma.’’ Aini yet 
is it to these very disputes that we owe the happy loss of all 
the dominions of the crowm on the continciit of Franco; wliich 
turned the minds pf our subsequent princes entirely to domestic 
concerns. 

Similar causes may have origiuated the method of barring Fiction of eom- 
ciitails by the fiction of common recoveries ; invented originally 
l)y the edergy, to evade the statutes of mortmain, but iiitror 
duced under Edw^ard IV., for the purpose of unfettering 
estates, and making them more lialilo to forfoitnre ; w hile, on 
tlie other hand, the owners endeavoured to protect them by 
the universal establishment of uses, another of the clerical 
inventions”. 

No Statute Roll prior to the reign of Edward [.has been No statnto uoiis 
])rescrved, if any sucli was ever made; and althoiigli the 
Statute Rolls of Edward arc not perfect, yet many of them 
]*emain, and are undoubted evidence of the la%vs enacted, and, 
in some instances, may he deemed evidence of the authority 
by W'hicli tliey were enaxitod.v 

2. Lexf islatice Assemblies. 

In this reign, the constitution of the legislative asscmlilics of Loftnmth'o jnsu- 
England essentially aianiired tlicir present form ; hut sucli for- nrquivea 

IT/'* T 1 ^ 

niation was tlio result of circumstances, rather than of any Icgis- 
lativo act, or of any clear and settled principles of goveninumt. 

During the reigns h'om the Coiujiiest, f)i*ec(sling that of 
Edward I,, the only record of WTits of summons to parlia- <*f aum- 
rnent of individuals, and for the election of knights, citi/ens, 
and hnrgosscs, as representatives of the commoiivS in parJia- 
niont, togotlier vvitli the j-eprescntatiA cs of the Ciiupie iNirts, is 
the imperfect record of 4JI Henry III. 

The dignitaries of the Roman Catholic Clmrcli, under the tJsurpations of 
cloak of sanctity, had ever bent their undivided attentiou to the uloilc 
acquisition of riches, and political power, and had been re- 
strained by no sense of justice or honour in the pursuit of such 
objects : but a disposition had been engendered to resist these 
iisiirpntions, in the reign of John, \vas nourisliod in the reign 
of his son, manifested itself more fully in this reign ; and 


” 4 Black. Corn. 428 . 
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Edward, for lii.*?! own protection, endeavoured, with the assist- 
ance of the free and independent spirit of liis people, pariially 
to throw off the manacles of the papal power, and his want 
of the assistance of his people, together with his necessities for 
money, led to an amelioration of the political constitution of the 
government, both in its form and administration. 

It had been the salutary policy of John, and Henry I IL, to 
encourage and protect the lower and more industrious orders of 
the state ; whom they found well diHjiosed to obey the laws 
and civil magistrate, and whose ingenuity and labour furnished 
such commodities as were requisite, for the ornament of peace 
and support of war. 

Numerous boroughs were erected by royal patent, — liberty 
of trade was conferred upon them, — the inhabitants wei'o 
allowed to firm, at a fixed rent, their own tolls and custoin>s’: 
they were jicrmitted to elect tlieir own magistrates ; justice 
was administered to them, h\ their magistrates, w’ithout 
oldigirig them to attend the sheriff \s tourn ; and a shadow' of 
in(lo])Ciidence, by means of these equitable ])rivilcgcs, was 
gradually acxpiirod by the ])co))le“. 

The king, howevcj', j*etained the j)ow’cr of levying tallages, 
or taxes, iqion them at pleasure ^ and tbough tlieir jiox'orty, 
and the customs of the age, had, for some ])oriod after the Con- 
quest, made these demands neither fre<[iient nor exorbitant, 
sindj unlimited authority in the crowm, was a sensible cheek 
upon commerce, and w^as utterly incompatible with the prin- 
ciples of a free government: — particularly as tlie cities and 
boroughs had so increased in w^calth, as to have been enabloil, 
on several occuisions, to repleni.sh the exhausted treasury of the 
ei'ovvn, — wdion the carls and barons had refused assistance, — 
and the king also found he had not, at this period, sufficient 
power to enforce his numerous edicts for supply, and that it 
^vas necessary, before he imposed taxes, to smooth the w^ay foi* 
his demand, and to obtain the previous consent of the boroughs, 
by solicitations, I’emonstrances, and authority *. 

Altliougli the Provisions of Oxford had been animlled b}' 
the Edict of Kenihvorih, tl)e memory of them remained, and, 
probably, had a tendency to raise, in the minds of all classes, 
opinions of their rights, and of the necessity of control on the 

* Mful. Fir. Bur. 21. 

" Brady on Boroughs, App. No. 1, 2, a. 2 Iluino, 273. 

" Mad. Jli.st. Exch. 518. ^ 2 Hume, 274. 
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royal, power, to prevent those excesses which had provoked the 
j>ast disturbances. * 

Under such circuiiLstances, it became imperative that a 
more vStable ^^overnment should be provided, than that whicli 
had 2)revailcd during a great part of the reign of Henry III., 
and tlie best illustration of its rise and progress will be, by 
reference to the principal statutes and writs, in their chro- 
1 1 ologi cal succession . 

When, by the death of his father, Edward succeeded to the 
tlu’one, he was aliscnt in the Holy Land, and wi*its were issued 
to the several sliei’iffs, coiniiianding the king's peace to be 
])roclaimcd. 

Olio of the first acts of the government during the absence 
of Edward, was, in the king's name, to impose a tallage on 
the town of Bristol, part of the king's demesne, and to inhibit 
tlio ex])ortation of v ool, generally, to ain^ ]>arts beyond sea, to 
Sc'-otland, Ireland, Wales, or elsewhere out of the kingdom, 
nntil the king sliould order to tlie contrary, under ]»aiii of 
forfeiture of goods and chattels, and also snh ]:>oriculo v itie et 
nicmbrorum\" 

Tliese wn'its are important towards cstablisliing the nature 
of the royal prerogative ; and if the jiowor of tlie crown to 
tallage and legislate had not been rei^ognised, it is not probable 
it would have been assumed, and uuobjected to, during tlie 
king's absence, wlien it wjis tlie interest of the royal party to 
conciliate all classes. 

h]dward arrived in England in the second, and held a par- 
lianicnt in the third, year of his reign‘‘; hut the nature of the 
constitution and ])ro(*oedings of this parliament, can be best 
‘lorivod from the statutes made l>y it, and from tlie ^^'J*it for 
levying a fifteenth granted to the king. 

The title to the statutes "" Of Westminster the h'irst,^' is, 
‘‘ Ces sent les establisemeiitz Ic Rey," and arc stated to have 
heon made par son eonseil," and by the assent of tlie 
l>rclatcs, carls, barons, ct la comiinaiite dc la tore ileokes 
‘Soinoiis which expressions show that the Idng's council, who, 
with the king, are stated as having made the statutes, were, 
as a body, distinct from the prelates, earls, barons, and co- 
inunaute" who assented to the statutes, though many of the 
members of that “ council," may also have fallen under the 
fiescriptioii applied to the persons so assenting^. 

’ l^'ceclera, N. E. tom. i. 510. ^ Ibid. i. 614. ^ Ibid. i. 535, 630, 558. 
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Tii^the \rnt directed to tlio coniniissioiiers for levying tlic 
fiftoeiitli, the grant is thus stated: Ciiiii pnelati, cortiUes, 
baroiies ct nlij de regno nostro, quintain-decimaiii de oinnihus 
bonis mobilibus ad televationein status nostri nobis concessc- 
runt gratiosc:’’ — ^tlius importing that beKsides the prelates, &c., 
alij de regno*” concurred in the grant, which may possibly 
have meant the tenants in chief, iiot included in the description 
of majores barones,*'^ in the Charter of John, but (*onld not ho 
interpreted, that all others of the kingdoni had been presents 
The statutes or ordinances attributed to t Edward 1. are 
first what is intituled Ofliciiun Coroiiatoris,’*' which seems 
to be principally a statement of the duties of the office 
of coroner, and of what should he done iti case of wreck, 
bearing rather the resemblance of an authoritative exposition 
of law, than tlic enactment of a statute. 

There is no evidence from what authority emanated tlic 
other two statutes of the same year, but they hear tbe style of 
the acts of the king in his ordinary council. 

The first, called the statute De Biganiis,’” liegins with 
stating, that in the presence of the bishojis of Kocliester, and 
Bath and Wells, &c., tlic constitutions undei'written and 
recorded, were recited, and afterwards, before the king and his 
council, hoard and published ; and all of the council, as well 
justices as others, agreed that thej' sliould he put in writing, 
for a perjietual memory, and steadfastly observed : and the con- 
clusion seems to have been jUTedict^e constitutiones editre 
fuerunt in parlianicnto,’’ ^vhich im|)orts an enactment by a 
Icgislatixu^ power; but it is douhtfid whether the articles in 
mail}' parts are not ratlicr declarations of what the law was, 
than enactments of new law. 


Statule conconi- The other statute eoiiceruing justices l>eing assigned, begins 

Sgnea Acconle est^e> nrc seigtieur le roy, et par sown counseil (je 

justices ailciit pur i terre a eucjuerer e vier,*” &c. In otlier 
jiarts, tlic words arc, the king ^^'ill8,’■ witliout mention even 
of the council ; and in one jdacc, the king wills and enjoins 

the justices”*’ &c., so that trespassers may not remain un- 

punished until the parliament. 


This ordinance is, in many parts, ajiparcntly a legislative 
<let; and though it refers to proceedings in parliament, the 


reference seeiiis to be to the parliament sitting as a court of 
justice. 


Itot. Tarl. Edward 1. A))p. 221. 
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The Statutes of Glouceste?/'’ of 6 Edwaril I. arc im- 
j)Ortant statutes, affecting the ruodoru law of Knglaml, and 
tlie authority by wliich they were niado is thus stated: 
’• Purveauiit niesme le rei pur lo aniemleinent do mn reaiime,"" 
&c., appelez les plus descrez de sun regiie, ausi hein des 
greiudres edtno des meiiidres, estahli est e coiicordaumeut 
ordeine, Set*/’' 

These words iinpott a selection by the king, aiid are not 
intended to express the persons by whose authoritv' tlie statutes 
were made, but persons whose assistaiico Avas (‘ailed for, in 
advising and framing the statutes, as tlu? judges and otlrers, 
and did not import knights, citizens, or burgesses, as reiu'c- 
soiitatives, — in fact tlie statutes of lo Edward 1., referring 
to the Statutes of Gloucester, state them, iii (vflect, to have 
been made by the king, with prelates, earls, barons, and bis 
couTici], assembled for that ]Mirpose at Gloucester, ddie autho- 
rity by wbicli tlie Statutes of Gloucester were made, correspoiHl 
Avitli tlie words used in the Latin language, to ex})re8s tiio 
autbority hy wlricli tlio Statutes of Marlebergc wen'o made 

The statute “ Do Viris ilcligiosis,"’’ of 7 Edward !., a|)|)ears 
on ilio statute-roll at tln^ Tower, in the foim of a writ, ad- 
dressed hy the king to liis justices of tlic bench. It i*ecitcs 
a mi.scliief arising from inonasterios obtaining lands liy [air- 
<‘ba.se or gift in moi tmain, and tbe pro>'iBion for remedy of tbi.s 
giiusunee is ibus stated: “ Nos de c()iicilio pruviatorum comil iim 
ot aliojaim fidelium regni nostri de concilio nostro existentimn, 
providimu.s .statnimvis et ordiiiaviimis, ixc.**^ 

ddiis writ, tliercforc, states a legislative act by tlie king, by 
tlio advice of siicli preL-ites, earls, and othei*.c, a.s ^^’e^•c of Ins 
coniieil ; and that legi.slative act must i>c considc'rcd as an act 
of legislation, which it AA^as then conceived the king, liy advice 
of his com uni assemliled in ]»arliament, luight make*, 1m t .so 
described in the Avrit, as scarcely to admit of rai interpretation 
Avhiedi would include knights, citizens, and burgesses, elected, 
as \A’a,s required by tlie Avrit.s of 19 Hemy 111. 

Edward, in tlie eleventh year of liis reign, wdicii engaged in 
the coinjiicst of Wales, conventHl distinct assemblies at V"^ork 
and North am pton, of kniglits, citizens, biirge.ss 0 s, and ro|)re- 
seiitatives of towns, for the ])arts north and south of Trent, to 
vAdiich no earls or barons were sunimoncH thus ostabli.sliiiig 
that there Ava.s tlieii no con.stituiional hiAV eoii,sidered as binding 
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the crown to any precise mode of obtaining aids from its 
subjects, 

Tlie writs commanded the sheriffs of the different counties 
to cause to come before the king, or his commissioners, at 
Northam])ton, all those of the bailiwick of the sheriff, able and 
lit for arms, who had more than 20/. of land, and who vAerc 
not then with the king, in Wales; and four knights of the 
county, for the community of the same county, having lull 
|)owcr; and of every city, borough, and market-town, tiro 
men, having like power for the communities of the same, to 
hear and do tliose things which to them on the king^s part 
should be shown : and that none having l)eyond 20/. ])er 
annum of land, and able to l)car arms, should he exempted ; 
and that no person who had not 20/. per annum should come 
to the killg^^ 

Precepts of a similar nature, to attend at N()rtham))ton and 
York, were sent to the archbisliops of Canterbury and York, 
respectively, and to otliors of tlie clergy 

These writs issued ap))arGntly under extraordinary circnni- 
stancos; no comparison of such writs, with the writs issued in 
4.0 Henry I II., and with those issued in 23 Edward L, can 
be made. Under these writs, two assemblies for legisla- 
tive pur|)Oscs ‘existed in different jjarts oF tJic kingdom, and 
wliicli was never previously, nor has it l)oeu subsequent]}, 
attempted. 

EdAvard having conquered Wales, and the prince LlcAA'elUn 
haAung been killed, and David, his brother, the only remaining 
male of that lamily, having been taken ])risoner, EdAvard, in 
the eleventh year of his reign, issued writs, convening a par- 
liament at SlirevA^sbury, to ])rocure a sanction to the severe 
measures AA hich he intended to pursue against David, the heir to 
the ])i'incij)ali(y of Wales, which country ho had determined to 
annex to l^ngland. Writs of suninions were directed to the Earl 
of (xloucester, the Earl of l^ancaster, the king's brother, and nine 
other carls, and to ninety-nine others wliosc names are entered 
n])on the roll, none of AAdiom were distinguished as barons, 

Bi aciy, toai. iii. App. No. 7. Hot. Wivll. 11 Kdwavd I. in doi-f?. 

ni. 4. 

Fanlorii, N. E, tom. i. CSo, ot vide etiani ibid. Ilody, 

r>7d, ’*30, 382, 2 Linj^anl, 452, >vho “ tliat the ond ooiiiinoibS 

oi‘ tho bishopric of Durliani met in that city for iJie same purpose, before 
<‘ommi8siouers appoijited by the king.” 
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except Nicliolas, Baron <le Stafford'*; and tlicn follows on the 
roll, a writ to tlic mayor and citizens of London, concluding 
witli a coinmand: Quod duos do sapientioribus et aptioribus 
civibns pi\Tdicte civitatLs cligi faciatis, ct eos ad nos mittatis, 
ita (jnod siiit ad nos apud Salo|)iani in crastino Sancti Mi- 
cliaelis proximo futiiro, nobiscum sujier hoc et aliis locnturi 
ajul tlie same command was issued to twenty cities or borouglis, 
all of which held immediately of the crown, except Chester, 
tlic earldom of which the king had then in his own liands. 

VVh'its were sent, “IJniversis ct singulis vicocomitihns ])cr 
Anglia.m,’’" that in each county they should choose two kniglits 
fi’om tlie community of the same county, to come to the king'''. 
And scvxniteen judicial and ministerial officers were also sum> 
nioiicd. 

Many cities and lioroughs, which were afterwards required 
to send representatives 'm 2M Itldward L, were not re(jiiired 
to send rejireseutatives to this assembly, and the writs for 
the election of citizens and Imrgesses, were directed to the 
inunicipal officers of each city and borough, and not to the 
sheriff' of each county, as al'terwards ijractised in 2.5 Edward 
1. : — and the ])oi*sons chosen, were merely called to confer 
with the king, on the business of David, and other business,"" 

1'hc assembly tlms convened acted l(ygislatively,‘a.lt]H)ngli it 
does not ap])ear that any ])relato.s were snmmoiied or attended. 

The statute of 1 1 Edward 1., called tlie statute “do Merca- 
tonhns,"" or Acton BnrneL"" is to lie considered as antlio- 
rised'" by it ; and this statute forms jiart of the law of the 
land. 

'Jdio language of the law itself is, Le rei, jiar Ini e ])ar sun 
conseil ad ordine, &(*.,*" without mentioning the assent of 
others. It fiollows fi’om the constitution of this convention, as 
well as from the eonstitution rif the two (‘onvamtions at NojTIi- 
ain])ton and Yoi*k, in the preceding year, that the constitution 
of a legislative assembly in imrliamont, and the mode of its 
formation, wx‘ro not, in 11 hid ward 1., settled Ivy law'^. 

Among the statutes of 12 Edward I., arc tlic ‘"Statutes of 
Wales,"" by which the govermnent of tliat country was regu- 
lated, after its union to the crown of England, by JMward ; and 
it is stated that the king assumed absolute j.owcfs of legislation 
oi er the territory described as bis land of »Sno^^'(lon, and otlicr 

Foedora, N. E, lom. i. 630, Hot. Wal. in dors. lu. 4, 3, 2. 

Ibid. 631. Sed vide 2 Lingard, 452, 453. 
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of his lands iii AVales, though part was by these statute.^ 
. put under the jurisdiction of the justice of Chester 

There is no positive proof that these statutes were the act o1 
a legislative assembly, and the provisions made in the Exche- 
quer in the sariie year, and entered in the Close Roll, soeii] 
also to have been only sanctioned by the king. 

The statutes of 13 Edward L are the foundation of miicli 
of the law of the land as it now stands. The first of these 
statutes being the celebrated act, De doiiis Conditioii- 
alibus,’’ which created entails in lieu of fees conditional; 
and the construction put U 2 :)oii this statute by the courts Was 
such, as to carry the iiitentiou of its framers into the fullest 
effect. For the judges not only cut a foe tail out of a foe 
simple, but they again divided a fee tail, creating a reversion 
expectant 

These statutes have this title, ‘‘ Statuta Regis Pklvv«arili 
edita a])ud Westiir. iii Parliauieuto siio Pascli. anno rogni siii 
tertio deciino,*’" aiid then begin, ‘‘ Cum iiupcr Doininus Rc.k 
in quiudeiui sancti Johan nis Baptiste anno rogni sui sexto 
convocatifi prehitis, cojuitibiis, baronibus, et consilio sno a)>ud 
CloU<;\ thus sbowing that Ivnigbts, citizens, and burgesses, 
formed iio ])art of the Icgi.slative assembly which was coiivonod 
at Gloucester in fi Edward I. 

The “Statuto of VV^i ncl tester applies principal^ to tlio 
administration of ju.stico, and preservation of the })ublic ]>cac(’, 
imposes severe penalties for its infraction, and makes tlie 
huiKlred, where a roblteiy should he committed, resjton.sihle ; 
hut it speaks only in the king's name, and all its jtrovisioiis 
seem to have emanated from the crown. 

The “ Statute of Mcrcliants," though sj)eaking only in the 
king's name, appears to have been made in the parliament at 
W^estminster of the same year in which the statute “ De donis 
Coiiditionalibus was passed, though not placed on the roll 
with that statute. 

Tliere is an entry in the Close Rolls 15 Edward L, 
which shows that prelates, earls, barons, and others, were 
present in the jjarliameiit, wheti the immediate foregoing 
statute,s were promuJgated ; though whether the persons de- 
scribed, “men of religion, and other ecclesiastical persons, aiid 


’ ’’ 1 Hop. Dig. Peer. 101, 192i 

2 lu.st. 335. Ryley, 580. 2 Llngartl, 47 1. 
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otlier persoufs, secular or lav;’’ were members of a legislative 
assembly tboii eou veiled, docs not appear, blit it >s(?eiiis they 
were not members of such an asseuibly. 

Great discontent prevailed in the kingdom during the king\s 
absence in France, with a general spirit of insubordination 
amongst the great men, wliich the king seems to have fbre- 
secii and he returned to England in 1289. 

Although there have not lieeii found on record ariy trace 
of s})ecial writs of summons to the prndiament that was 
holdeii in 18 Edward 1., directed to prelates, carls, Sec.; yet 
an entry of a writ appears in the Close Roll of that year, 
directed to the sheriff of INorthiimbcrland, siniilar Writ>s being 
issued to all other sheriffs, which commands that “ duo vki> 

de discretioribiis ct ad laborandnm poteritiorilius militibtis 
et cohiitatu predicto sine dilatione eligi, et cos ad lies us(|ue 
W^cstm. venire facias,*” — cum plena potestate pro so et tota 
conmumitatc cornitatus predicti ad consulcndum et consenti- 
(‘lulum pro se et communitate ilia hiis (jue comites, baroncs, 
et procores regni nostri tunc duxerint concordandf ' 

Whetlier the powers of this body, when so assembled, 
were a1)solutc, or only for mere advice, — wliich the crown 
couhl either accept oi- leject, — it is clear that the elcii- 
tion of knights, citizen>s, and burgesses, and barons of tile 
Cin(|ue Ports, for the purposes of representation, aiteording to 
tlie form of the writs issued in 19 Henry HI., was not 
in 18 Edward I. deemed essential to the constitution of a 
legislative asscjmbly in parliament: and the disci'etlonary 
]H)wer of sending either turo or three kniglits foi* each couuty, 
seems to demonstrate tluit the writs of W lienry 1 1 1 re~ 
(juiring the election of knights only, were not eonsidorod in 
18 Edward 1. as regulated by express law, fixing the luuuher 
to be chosen for each couuty; and if any question was to be 
decided by a plurality of voices, the election of tlirce kniglits 
by some counties, and two by others, might make ari important 
difference. 

But every record and tradition up to this ]>eriod prove that, 
the constitution of the legislative body in ])arliament was liot 
settled by positive law, binding the discretion of the crown in 
the convocation of parliament, as that discretion is now pi'o- 
scribed by principles derived from usage and statute. 

Fwdera, N. E. turn. i. (ia5. Claus. Edwd. I. in dors, ui. 0. 
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Tho policy of Edward seems to have been particularly 
aimed at lessening the power of tho barons, and one measure 
of his reign, tlio statute “ Quia, emptores teiTaruni,"’ or 
“ Statute of Westminster the Tliird,’’ was directly calculated 
for this purpose ; and to tho policy of that statute tho king 
steadfastly adhered. It was promulgated in 18 Edward 
but wlilcli merely expresses that it was made by tho 
king ill his parliament, ad instantiam magnatum rogni 
sui,’*’ though a law affecting all the freehold property of tlie 
kingdom, whether holdon of the king or others, and is the first 
great statute of alienation, lly tlvis act every freeholder was 
at liberty to alionc all liis land, provided he made a. reservation 
of the services, not to himself, but to the chief lord : and since 
this statute, as no new reservation of services could be made, 
no new manor could be created 

UTic next statute, De Quo AVarrauto,"^ purports to be a 
royal grant of grace and favour; but as it tended to diminish 
the I'iglits of the crown, and not otherwise affecting tlie riglits 
of the subject, it miglit, under any circumstances, have ema- 
nated from the kiug\s ])lea8ure. 

And the act intituled, •'* Statiitmn do Consiiltatiouc,*’’ which, 
is founded on a g?*icva.nec com])]ained of by the Ivingls svd)jects, 
with i’(\spGCt to writs of pi’oliiliition to tlic spiritual courts, 
pi’oviding a remedy by the writ of consultation, is expressed to 
have been made by the king alone. 

From 18 Edward L, and before tlie clear adoption of tho 
ropresentativo system in 23 Edward I., low important finds 
hav'c 1)0011 recoi'ded in the statutes, or the rolls, or tho jilcas 
in parliament, of that period ; there are, however, two writs 
which rccjuire observation. 

Tlicse documents are on the Close IlolP'k and directed to the 
sheriff of TS’orthumbcrkmd ; — the first writ is te.sted October 
8, 22 Edward 1., and commences by stating the king*’s will to 
have a conference, "'ciim comitibus baron ibus et ceteris mag- 
iiatibus do regno,"’ upon certain important business touching 
tlie king and kingdom, on the morrow of St. JMartin then next ; 
and ordering the sheriff to cause two knights to bo chosen of 
the county, and to come to AVestmiiister at the time assigned, 
with full power for themselves, and the whole community of 
the county, to consult and consent for themselves, and for the 

1 Hot Pari, il, 2 Lhigartl, 475, 170. In dors. ni. 0, 
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wJioIo comiTinnity of tlie county : and it is stated on the Roll, 
similar writs were directed to all the slieriils iu England. 

Tlie other writ appears to lia\'o been issued on the .9th of 
0(dober, directed to the sherilf of Northumberland, partly 
reciting the writ of the 8th of October, and directing that, 
besides the two hiU/hU requircul to bo elected by the former 
writ, the slierifF should cause two other knights to be chosen, 
and sent with the two kniglits fii*st directed to bo clioson, 
to A\^cstminstcr, on the boforomentionod morrow of St. 
Martin, “ ad audieiidtim ct faciendum quod cis tunc ibidem 
|)lonius injimgemus this wu-it is noted on the Roll by the 
words I)e aliis nnlitil)us cum prioribus mitteiidis,’'" and it is 
likewise stated that >simi]ar writs were issued to all tlie slierids 
of ] England. 

It will be observ'able that, under the first wi‘it, the knights 
are required to bo furnished with full power from the com- 
iiiunities of their respective counties, to consult and (consent 
for themselves and the communities; but, iu the second writ, 
tlioy are summoned only to hear and do what the king should 
(lien more fully (‘omniand : the prelates are not mentioned in 
eitlier of the writs, neither were any writs forwarded to cities 
and boroughs. 

The object of this meeting was to obtain an aid, and a tenth 
of their moveables was granted; the grant, and the ajipoint- 
meiit of taxers and collectors to assess and levy the aiiiount, 
are on the Rolls 

Edward, in tlie 23rd and subsequent years of his reign, \>ais 
distressed for peeuuiary resources; and bosi<lcs the taxes which 
lie had levied in pursuance, or under pretence, of grants I wliis 
jioople, lie I'aised large sums of money by very arbitraiy mea- 
Hiires : the discontent produced by those ])roceodings, the hos- 
tility of the King of France the state of Scotland, and the 
general enibarrassinent of the king’s afhiirs, as testified by <.*x- 
jircssions in bis writs to the prelates, importing the necessity of 
(consulting all iu a (jominou danger, and of re(!oiving assistance 
from all,” were productive of the measures which ensued. 

The king had experienced in his lather’s lifetime the eflects 
of the influence of the great men asscmhlcd at Oxford ; he 
had himself recently, when in France, experienced the resist- 
ance made by the Earl of Gloucester and his adherents to the 
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demand of an aid ; and he found tjlie knights of the shires, 
coiiv'ened in the eighteenth year of his reign, not disposed to 
do all. that he desired. 

Under such circumstanees he looked to a iM-rger portion of 
the people for support; his father haying also fouiid himself 
compelled to appeal to the people, when oppressed by a powerful 
confederacy of the barons. 

These considerations induced him to imitate the policy of 
the Earl of Leicester in 4.9 Henry II L, and to endeavour 
the fi)rmatioii of an asseinbly, so composed, as to afford a 
balance to the po^ycr of the barons, and procure him a general 
aid from his peojile, which could alone be attained by summon, 
ing to a legislative assembly representatives for all the shires, 
cities, and boroughs. 

It appears from the Close Roll of 23 Edward that, on 
the 24th of June of that year, writs wei*e isssiiod to the areli- 
bishojis and liishops, forty-two abbots, eleven prioi*s, the 
masters of the orders of Scjiipiangham, tlie Teinjile, and 
St. John of Jerusalem, also to eleven earls and fifty-three 
barons, summoning them to parliament, at Westminster, on 
tlie '] st of August. 

Writs to tlie same efroctwere issued to Gilbert de Thornton, 
the justices of both benches, the barons of the exclie(juer, and 
other persons styled of the council, and to the clerks of the 
council , 

Rut there arc no eorre.spoiiding writs for election of knights, 
citizens, and burges.ses; neither does it appear that tho.so to 
whom writs were directed, met in pursuance of such writs. 

Another tested at Winghani September 30, 23 

Edward 1., appears on the Close Roll, directed to the 
Andihishop of Canterbury, by which i*eprescntativcs of the 
inferior clergy, >vere required to attend at Westminster, 
upon the Sunday after the Feast of St. Martin, to treat, 
ordain, and act with the king, "" et cum caeteris prselatis et 
procerilms, et aliis incoUs repni nmtrir 

And writs -were issued to tlie Arcdihishop of York, and 
the bishops, except that some variations wore introduced in 
the pra^numientes clause, adapted to the states of the par- 
ticular churches. 

And writs, without the preemunientes clause, w^ere issued 


Claus, in dors, ni, 9, Foedera, N. E, tom. i, 922. 
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to sixty-seven ab])ots, and the mastei*s of the three orders; but 
no writs to priors appear on the KolP*. 

This attempt to j)rocuro the convention of the whole body 
of the clergy may be tlms accounted for. The clergy, though 
claiming an exemi)tiou from taxation by laymen of that part 
of their property, whitdi was consi<lered as more peculiarly 
belonging to their respective churehesy — proi)erty which they 
held in free aims, and which was commonly called their 
s))intualities, — rhad, notwithstanding, been accustomed to con- 
tri))ute out of this property, as well as out of their otlioi’ pro- 
perty, to tlie necessities of the state, but alwa^-s by a distinct 
grant, in wliicli the laity did not join ; and this was frequently 
JoJie in conse(}uen(*o of the interference of the ])ope in favour 
of the princo oji the tlirone : and tlie ))ull of Pope lioniface 
expressly required the sanction of the a])ostolical see to any 
grant by the clergy, and forbade all imposition on the clergy 
by laymen. 

The prelates, when assembled in ])ar]iament, did not ordi- 
narily assume to themselves any power to charge tlie spiritual 
jiropcrty in the liaiids of the rest of the clergy; and though 
tlie prelates granted a specific charge for tliemseh^es, it was 
left to the option of tlie rest of tlie clergy, to contribute in such 
])roportions as tliey might respectively think fit. The contri- 
bution must then have depended on the disjiositiou of the 
individuals, and ])rol)al)ly w^as very uMC(|ual. This would 
iiaturally lead to the convention of the whole body of' tlie 
(‘lergy, who might make one general grant for that body, 
cliarging all in jiroportion to their respective jirivilogcd pos- 
sessions. But to assemble all jiersoiially was imjiossible ; to 
assemble all by rejirescntation was practicalile 

Writs, upon the Ist of October, wei*e is>sued to the Earl 
of Pembroke and seven othei* earls, and forty-one barons, 
requiring their atteiidanco, ad tractandum ordinandum et 
faciendum nobiscuim et cum prcelatis et caeteris proceribus ct 
ineolis regni nostril qualiter sit hujusmodi peviculis 
obviand*’'.’’ 

On the 8rd of October, writs were issued to the shoriffs 
of all the counties except Chester and Durham, reciting quia 
cum comitibus baronibiis et ceteris proceribus regni nostri 

Claus. 2.*! Edward I. in dors. m. 11. 
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Claus. 23 Edward 1, iii dors. m. 3. 
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super reiiiediis contra pferieula quo oidem regno biis (liebus 
iinminout jiroviJondis colloquiuTU liabere, vokunus et tractatuiu, 
per quod eis inaudavimus^ and the vvrits theii proceed 

to coniinaiid each sheriff that die sltoulJ eause to bo elected of 
his county two knights, and of each city of the same county 
two citizens, and of every borough two burgesses, without 
delay, and cause them to conic to the king on the day and 
at the place appointed for the meeting of earls and barons; 
so that the said knights should then have full and sufficient 
power for thoniselves and the community of their resq:)ectivc 
counties, and the citizens and burgesses for themselves ajid 
tho coMiniunity of their respectiv^o cities and boroughs from 
them respectively, “ [divisim ab ipsis], ad faciendiim qiLod: d(} 
communi comiUo ordlnalntur in preinissis, ita (juod pro defectii 
hujusinodi potestatis iiegotiiiiu predictum infcetinn non reina' 
neat qiKXjUo niodo and the sheriffs vAX*re respectively conv 
in«auded to have there tho names of tho scAxral knights, citi- 
zens, and liurgessos, with their respective writs. 

Under these writs the laity were assembled l)y a species of 
re])rescntation, consisting of the lords s[)iritual and temporal, 
and the representatives of shires, cities, and lioroughs, assnming 
a )iowei* to tax those whom they might l>e considered as repre- 
sentatives; tlie spiritual lords rc|)rcscnting in this assembly 
tlu'ir lay fees, the tem|)oi'a] lords their fees, and the l^nights, 
citizens, and burgesses, their rcsjiective shires, cities, and 
lioroughs ; hut the Cinque Ports were not represented until 
the reign of liidward lU, except in 49 Henry III., which may 
be tlius accounted fpi^>that their .ser\ ices as jiorts, gave them 
an exemption fronv^&l^es oi* aids. 

'idle clergy king a tenth of their ecclesiastical 

revenues for deM|H|^ kingdom ; and it seems tlie 
coniites, barone^lMltes, et alii do regno,*’’ granted the king 
an eleventh of all their moveahles ; and the ‘‘cives, burgenses, 
et alii probi homines de dominicis iiostris civitatibus et burgis 
ejusdom regni,” a seventh of all their moveables. 

Tlie only statute of 23 Edward I,, is one intituled De pri- 
son iluisprisonam fraiigeiitibus,” and seems, Irom this “Placita 
in Parliamento,” to have been made at an earlier jiarliainont, 
and to which the writs on record do not apply. 

Tlie king ajqicars at this time to have been extremely 


Hot. I'.irl. iudwiivd I, Apj). 227. l^tcdcra, N. 1^. torn. i. <133. 
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emtorrassod ft'Qnl his eiid&voiirs to resist the iiijusticG of the 
King. of Fralico ^^ and to impose his own dominion on. Scot- 
land*®, by which hia expenses had ^exhausted his finaiicos, 
and it became imperative upon him to obtain money, per/m 
Mt ne/af; Jind the unprecedented expressions in his writs 
to the prelates, importing the necessity of consulting all in a 
eornmoii, danger, and of receiving assistance from all, seem to 
have be^n extorted by the difficulties with wliich ho was 
surrounded. 

'■ A hull ha\nng’ been isKSued from Romo, Which forbade the 
efergy to pay or grant any tax or imposition, on the revenues 
of their churches or goods, to hmnen, under the iiMnie of aid, 
assistance, boon, gift, or otherwise, without the authority 
of the V holy see**^; the clergy refused to gi*ant an aid, 
find the Iving forthwith put them out of the ])rotoction of 
the laws^®. 

Edward, in the twenty-fiftli year of his reign, attempted to 
(compel* all persons, who held 20/. a year of land in the 
IvingdoTii, whether holding of the king in chief or of others, 
to go with him into Flanders, which occasioned groat dis- 
turbance This attempt was contrary to all the previous 
charters, and apparently had in view the destruction of rnesue 
tenures, which was a favourite object of Edward's poli(\>s but 
particularly obnoxious to the barons, and op]>ressivo to the 
sub-tenants, unless all were made iininediatc tenants of tlio 
crown, and thus freed from their obligations to their respec- 
tive lords'**. 

The people were generally alarmed ^j t |^ lio violence of the 
king's proceedings towards the eM|||||^^pi|ix upon their 
lay-fees, and exacting '^ids duties, without 

tlic consent of an assembly reguhiTl/cliiBP^ted for the pur- 
pose^*. 
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They considered these proceedings as violations of the 
rights and liberties of the subject, and frequently pressed him 
to confinti tho Great Charter and Charter of the Forest 
granted by liis hither, which had been in these and other 
instances violated*''. To this ho at length acceded in con- 
sidei‘ati()ii of an %id, which, however, does not appear to have 
been granted ])y any , competent authority; for the knights 
of shires were not summoned, to deliberate about anything, 
but only to receive the king’s charters and letters patent, 
and do what the prince, the, king’s lieutenant, and his council 
should ordain; and there is no trace of representatives 
of (dties and boroughs having been summoned for the same 
piir))Oso-''\ 

The entlro ]>rmHHlings witli respect to these aids, and the 
confirmation of the charters, seem little to accord with a (dear, 
settled, find ostabli.slicd form of granting aids by a legislative 
assembly, constituted according to clear, settled, and csta- 
blislied law; and were terininated* rather l)y a com])romisc 
between, tlic king and the people, both parties dreading the 
cons(Mpieiices of further contest, than by a legal constitutional 
a(?t 

Tlic eliartor of Novtmiber 5, 25 Edward 1., wliicli issued 
after n (‘onsidcrable struggle with the peojdo, is veiy im- 
]K3rtaiit. It (confirms tlie Great (yhartor of Ijiberties and the 
Charter of tlu) Forest of 9 llemy 111., and then declares 
that, the aides, mises, on prises," which the people had 
before made to the king, for his wars and other occ;i- 
sions, by grant of tlieir freii will, should not bo drawn 
iiito a custoui ; that the king granted to the ar(dibishoi)H, 
bishops, abbots, priors, and others of the holy clmrcb, and 
to the earls and barons and all the commonalty of tlie 
]-eal]]]. that bo could take ibr no oc(!asion such manner of 
aids, impositions, or prises from the kingdom, except by 
tli^ a.sscut of tho whole kingdom, and for the common 
])i*ofit of tlie same kingdom, except tho ancient aids and 
])ri.ses duo and accustomed; and that, as the commonalty 
of tlie kingdom were grieved by tho maletolt of wool, the 
king granted that neither tliat, nor any other, should ho 

Wttlsiiig. 72, 73. 1 Homing. 115, 117. TriyL% 302, 304, 303. 

F(rrl(‘m, N. E. tom. i. 373. 2 Prynno, 35. 
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imposed or taken, without tlio common assent and free 

Tlio statute called ‘‘ de Tallag/’’ or ‘‘ de Tallagio non con- 
cedendo,'” supposed to have been enacted in 25 Edward I., 
contains a declaration, that no t.allago or aid shall be levied 
hy tlio king or bis heirs in his kingdom, ^without the will 
and assent of* the a)‘ch hi shops, bishops, carls, barons, knights, 
Inirgosses, et aliorurn liberorum hominiini,’^ of tho kiiig- 
doin^^”. 

The laws thus made in 25 Edward 1. liy tho king's char- 
ters, and by tlio immediate preceding statute, a]“e, for tho 
first time, clear, distinct, and conclusive as to those jaiints, — 
that no tax could he imposed by tho king alone on his sub- 
jects, — that tbo consent of the subject must l)e expressed, to 
authorize the colleetion of a tax accoj'ding to tho charter, — 
and that, accoixling to the statute, such consent could only bo 
expressed by the ai-clibisliops, l)i.sho[).s, abbots, priors, carls, 
barons, knights, liurgesses, and liberi homines" of tho 
kingdom. 

To obtain the individual assent of all was impracticable. 
As far as individual consent could 1)0 obtained, that is, of tlie 
archbisbops, bisliops, ablaits, and ])riors amoiigst; tbe clei’gy, 
and of tho earls and Ijarons amongst, tlio laity, writs of 81111 ]- 
nions ret|ui]'ing their j>ersonal attendance, ap]>eai* l.)y snhse- 
(lucnt usage to lia\o bi'on <Ieenied lUHtessary. i'or the rest of 
tlieclo’gy and liiity, consent hy ]X!])reseutatioii, .was sulistitutod 
in jiractice i'or iiidi viduad cmiseiit. Eor tho body of the 
clergy, the arclideacons, deans, and one of eaeb eliaj»ter wove 
suiiMnoiiod ; a.jid tiu; l»eiiefi('ed clei'gy of the several dioceses 
elected rejjresentativcs, ;md tliose, hound the whole body of 
the clergy as to theii' spiritualities. 

For the l)od}* of tbe laity in tbose counties in wliich taxes 
were usually iviijiosed, tlie re.sjionsiblo freemen of such eonnties 
i‘e8[)OCtivoly elected re])rcseiitatives for tbe whole; and their 
election bound tbe whole body. 

For the body of each of certain cities, and each of eertaiii 
boroughs, rejireseiilati ves were elected by the citizens and 
liurgesses rcsj)ectivcly ; /. c. by all tho free, permanent, and 

1 Stat. Kcahn, lit — 124. 1 Ilemhig. 1C7, Hltl, 170, 171- Walsing. CD. 
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responsible “ inhabitant liousolioklers,*” duly admitted, sworn, 
and enrolled at the court leet. 

The rest of the inhabitants of the kingdom, though lialde, 
except Chester, Durham, Wales, and the cinque ports, to 
be taxed by the vote of an asseml)ly convened under the law 
as thus declared, had no voice in the election of representatives, 
that were to be sent to such assembly. 

It seems that in 27 Edward I., when the king was 
evidently compelled to conciliate the people, it was not 
thought necessary to the vfJidity of a law, imposing no direct 
charge on the subject, that rep resell tativ'es of counties, cities, 
and boroughs should be members of the assembly, in wbicli 
siKrh law should be made ; thus the statute, “ l)e Fiiiibiis 
ijevatis,"” after confirming the Great Charter, enacts certain 
provisions, respecting fines levied in the king'^s court, and 
charges on sheriffs, and ordains, that justices of assize sliall l)e 
also justices of gaol delivery, and makc^s other legislative pro- 
visions, the whole of which, as far as the language of the law 
affords any just inferonce, ])roeecded from the king alone, 
without any mention of other authority; and the saTuo obsor- 
vetion will apply to tlie statute intitled, Statutum do 
Apiiellatis,"" jiassed in 28 Edward and other IcgislatiA'e 
acts of tills reign. 

The Statute l)e Falsa Moiieta’' appears to have been 
made in tlie sanie year, and is exju'essed to liave been made 
l)y the king, with the common assent of the prelates, earls, and 
barons of the kingdom, — words which seem to exclude 
knights, citizens, and burgesses. 

In fact, it was the necessity for obtaining money by geiiei'al 
charges on the king’s subjects, which produced the rejiresen- 
tativo system; and finally led to the cstablisliment of the 
House of Commons, as a neccs>sary part of the legislature for 
all purposes. 

That the king took upon himself to dispense Muth the 
attcnclanco of particular persons, when he did not mean to 
require an aid, by omitting to summon them, is evinced by 
the fact, that two parliaments were held at tliis period, to 
which tlie attendance of the arcliliishop, bishops, abbots, and 
priors of the province of York was not required. 

The king had also exercised this jiower of dispensation, in 
the eleventh year of his reign, when no prelateKS were suin- 
moiied to Shrewsbury, although ninety-nine barons were sum- 
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moned ; and those summoned to parliament in 23 Edward L Euwabd I, 
were only fifty-three ; and of the ninety-nine summoned in ^^ 7^ — 

11 Edward 1. to Shrewsbury, above sixty were not summoned 
to the parliament at Westminster in 23 Edward 1., nor wore 
any persons of the same surname summoned to the latter 

parliament. In fact, after the twenty-third year of liis rei^n, 

ho seems to have frequently omitted to summon by s])ecial 
writs, persons whom he had before summoned, and, in many 
instances, did not summon the descendants of persons, who 
had been summoned during their lives 

The desire of the king to withstand the papal encroach- Oonoiiintory po- 

ments, probably contributed, with his peeimiary w^ants, to lowunV' pariia* 

impose on him the necessit)', of deferring much to his parlia- 
ment in the latter part of his reign, and of (considering that 
asseml)ly, when convened for legislative purposes, as a body 
gc'nerally represoiting the wdiolc ])e()plc of the kingdom. 

But, notwithstanding, at the close of his reign, he took 

Dispciissinu 

upon liimself (to a certain extent) to siij)ersede the antliority 
of tlio [)arliamcnt of the thirty-third year of his reign, l>y 
qualifying the execution of the '^Statute of CarlisJe,"’ which ‘^stMtutcsof car- 
seems to show', that the principles of a constitutional govern- 
ment w'ero not then ])orf(?ctly understood, or woro not well 
settled by practice ; or that the ci-owm assumed a dispousing 
])owa‘r, not consistent wdth the sii])rcma(cy of a legislative 
assembly, in matters of legislation. 

ICdAA'urd, tliroughout his reign, sometimes submitted to the llnoorUiin eba- 
(‘oiitj’ol of parliament, and on otbei* occasions usiir|)e{l an 
authority in opposition to tluat control, whicli demonstrates, siutiio 

not only his unwillingness to submit to tliat control, but a. 
want of certainty as to the antliority, both of tljc Icing and 
of parliament : — but siibseciuent practice, and accjuicsceiice 
in practice, hav'o generated wdiat may be deemed a custom, 
tlumgli not of very ancient origin, and thus formed the laA\ , 
by wdiich the constitution of tlic legislative assemblies of this 
country, have been brought to their ])rcsent state. 

By concessions to the commons, our kings maintained and The king, 
extended their prero":itives over the harons. By cspoiiKing 
the national interest, the barons continued al)le to coj)c with ti'mN in tuu 
the crow'll, till they broke among tlicinselvcs ; nay, even the 
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clmrch, iiotvvitlistaruling that ancient and close alliance be- 
tween secular and ecclesiastical tyraniiA', was forced, on soino 
few occasions, to bo a friend to the liberties of the ])eo])le. 

The king, the barons, and the clergy, as Bolingbroko justly 
ol>.sorves‘‘", were all, in reality, eueinlos to jniblio liberty. 
Their ])arty wore so many factions in the nation ; ytft they 
all hol|)cd, in their tnnis, to establish liberty. 

In truth — every tiling, even the vices of inankind, and tlio 
misfortunes of a country, will turn to the advantage of libert}, 
Avb ere tlio spirit of it is maintained witli vigour; as every- 
tliing, even the good (jualities of mankind, and the ])ros})crity 
of a (‘oiuitry, may operate a contrary etiect, whoro this spirit 
is sutterod to decline. 


Section VI. 


ED WARD IT., July 7> a,I). 1:>07, — January 20, a.d. 


i;527 


1, liicroasc<l Spirit of Liberty. 2. Jj(‘gislativ(; Asseinblk.'Sj. 


1 , Jncri'used Spirit of Lihtrhj. 

The rising spirit of resistance to assumptions of arbitrary 
])Owor, had manifested itself on didbrent occasions; and 
tlioiigh repressed in some degree, by the ability and addih'ss 
of Edward, it Avas actively excj-ted under tlie conteiiijitiMo 
administration of his son, who jiennitted the wliolc niachiue 
of government to he torn in pieces, with IViry and violence. 

Edward ( I., at his coronation, swore to grant, oliserve, and 
conlirrn to the people of England, tlio laws and (uistoms 
granted to them by the ancient kings ot‘ England, his prede- 
cessors, and particnilarly tlio hiAvs, customs, mid franchises 
grantcfl to the clergy and people by Edward the Confessor; 
and that ho AAmuld grant to hold and Icecp tlie laws and cus- 
toms, Avhhdi the commonalty (commnnante) of^ tho kingdom 
should have elected k 

This oath recognised, not only the limitation of the royal 
powei* by existing laws, but that tho power of altering these 
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laws, and enacting others, could only be exercised with the EnwAito IE 
consent of the “ counnunaiite,*’*' — words whi(di, in the existing 
state of things, could be alone consideix-d as moaning, the 

lords and commons’'* assembled in ])arliament, and repre- 
senting the wliole commonalty of the realm,” — as had boon 
practised in 28 Edward 1. 

In 2 hldward II. the commons granted the twonty-fifth nedress of siicv- 
penny of their goods, upon this condition, that '‘the iving 
should talvo advice and grant them redress upon certain articles 
wherein tliey were aggrieved and wliich wei c elcvvcai in 
number, and to tJie following eHect : — 1. Tliat t!ie king's 
purveyors seized great quauti tics of victuals without payment; 

2. That iKiW customs were set on wiin*, cloth, aaid otlici* im- 
])ort8; 8. Tliat the current coin was not so good as formerly : 

1. and o. 1’liat the steward and marslial eidargcd their juris- 
diction hoyoiid measnro, to tlie (>p|>rcssinn of tlu‘ ]»ooj)le; 

(i. That the commons found none to ri'ceivn i)eti lions addressed 
to tlie courndl ; 7. That the eollcctoi's oi* the king's dues (]>er- 
Hours des prises) in towns and at fairs, took more than was 
lawfid ; 8, That men were (hdayed in their civil suits Iw writs 
of jirotCH'-tion ; 9. That felons eseaped ])unisluiiont hy prociiriiig 
charters of jiardon ; l(k That the constables of Ibo king’s 
castles took cognizance of common pli^as ; II. Tliat the king's 
esclieators ousted men of lands beJd by good title, under jire- 
tcnce of an inquest of 

Tlie king distinctly |)romise(l to redress tlicso grievances, ic-tiiTssof trviuv- 
but as to the augmented customs on imports, lie evasively 
Muswered, ‘‘that he would take them oil' till Ikj should por- 
ceivc, whether himself and his |)eoplc <]criv<?d advantage from 
so doing, and act tlioreupon as lie sliould he adviseil;” accord- 
ingl}', the next year, lie issued writs to collect tlieso new 
customs again''*. 

Edward was, by an assembly composed of iirelatcs, earls, Tbrorouncon- 
and barons, ])ut rinder control by ordinances, in conseijuence 
of which, the royal authority was almost annihilated, and a 
tyrannical aristocracy established^ but such proceedings wei*e 

^ 1 Hot. rarl. 441. Pryinio’s 2 llogistor, (Hi. a IlaUiurfs .Middle Ages, 

5«, 59. 2 Lingiird, 491. 

3 llallaui’s Middli.^ Ages, tiO. rryiiiic’s 2 Kegister, 7-'>. 

^ luedera, IS. K tom. ii. 105. 1 liot. Pari. 231, 447- Hylfw, Plae. Pari. 

520, 529, 530, 541. 3 Rymor, 337. 3 Henry, 133. 2 Liiigard, 494—497. 

2 lJumc, 333, 334. 1 JStat. Kealm, 157, 153. 
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subsequently treated as an unconstitutional assumption of 
power, and therefore annulled': the kin,L^, however, wanted 
ability to avail himself of his resources, when relieved from 
the restraints to which ho had been subjected, and his mis- 
conduct, with the consequent discontent of his jieople, were 
productive of the events which ended in his death®. 


2. Legulaiite Ammiblw^. 

During the reign of Edward 11. the Rolls of Parliament arc 
imperfect, and all the other doenments imperfectly preserved, 
arising from the distnrlied state of tlie country, and from 
omissions in entering the j)ublic transactions on record. 

Apparent irregularity prevailed in the constitution of the 
legislative assemblic^s, for even in the eighth year of this reign, 
the king and his conncil assumed the powoi* of acting h^gis- 
latively in certain cases, even njvon subjects do ter mined by 
statute, “ notwitlistauding tlie statute,'' and on sucli proeced- 
ings, seems to have been foiinde<l tlie claim of a dispensing 
] lower in the erou ii’. 

Of the j)i*()cecdings in parliament micler the writs of Ma y 1 5 ^ 
14 Edward II., there is no evidence in the printed colleirtion of 
Rolls; lint in the authorised collection of Statutes, the av'ard of 
exile of If ugh Ic Despeiicer annexed to the Close Roll of 15 Ed- 
wai’d 11. has lioen inserted. This instrument is remarkable as 
being the first, in which the earls and Iiarons are styled “peers 
of the land," an a])pelIatioii since constantly appropriated to the 
teinjioral lords of parliament; and altliougli the prelates and 
commons are made jiartios to tlie instrument, yet it is observ- 
able that, the award of exile is by tlie “peers of the land, earls 
and barons," without mention either of the ])relates or of the 
commons; at the same time, tlie consent for the return of 
the I)es])ciicers is ret [ui red to he that, of the prelates, earls, and 
liaroiis in parliament duly assembled, but still without men- 
tioning tlio commons; in fact, until 15 J^dward IL, it was 
not distinctly understood, that to make a laAV on every subject, 

•' r» Pari. Hist. 17 (t 2 Lingartl, 5 . 11 , a Uciiry, 13 .'^. 

2 IhiiDo, 3ej2 — :4{>2. 2 laiij^ard, rj31 — 000, 

^ Pot. Pari, f) Edward II. 202 . 

Claus, 14 JjAlwurd II. in dors. m. 0 . 
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the consent of the commons was necessary; it being thought 
sufficient, if the sanction of those slioiihl be given, whoso 
interests were to be directly and immediately affected 

The assent of the commons does, however, appear in two 
revolutionary proceedings, — the appointment of the lords 
urdainors in and that of l^riiice Edward as guardian of 

tlic realm, in the rebellion which ended in the king'’s dethrone- 
ment; and the commons were consulted upon the ordinances 
to ho made for tlio reformation of the government. In the 
ibrmcr case, it indicates that, the aristocratic party then com- 
bined against the crown, were desirous of conciliating ])opu- 
larity ; in the latter case, the deposition of Edward II., the 
commons’ assent was ])retcnded, in order to give more spe- 
(*i(nivsness to the trail sactiorr\ 

The most important document of this reign is »Stat. 1;“) 
I'ldward IL% by which it was enacted that, for ever tliere- 
after all manner of oi'di nances or provisions, made by the 
svilijects of the king or his heii's, by any power or authority 
Avhatsoever, concerning tlie royal power (»f tlio king or his 
Inars, or against tlic estate of the crown, should be void, and 
of no avail or force whatsoever ; hut the matters to bo esta- 
blished for the estate of the king and of his heirs, and for the 
(jstate of the realm, and of tlie jicoplc, should lie treated, a(- 
corded, and established in [larliaments by the k ing, and l>y the 
assent of the prelates, carls, and barons, and the commonalty 
of the realm, aceordlnp as had been before acensUmed, 

This statute therefore declared the legislati vai autliority for 
the estalo of the king, and for the estato of tlie realm and of 
tlie pco])]e, to reside only in the king, with the assent of the 
])rclates, earls, barons, and commons, assembled in parliament; 
and that every legislative act not <loue by that authority, 
should be deemed void, and of no effect. 

But it is observable that this act speaks fiiily of the legis- 
lative power. It leaves untonched the judicial power in 
parliament, in wliicli tliat jiortion of the ])arlianient descavihed 
in the «act, by the words, the commonalty of the realm,” 
had never taken any part, and who afterwards, in the reign of 
Henry IV., disclaimed a right from iiiterference. 

^ 1 Rot. Pari. Edward il. App. 44a. 2 Prynin', (JH — 72. Fd dera, N.lil. 
tom. ii. 84. a llallamV JMiddlo Ages, 58. 

* 1 Rot. Pari. 281. Walsiiig. 87. Ex. mag. rot. Stat. m. ai. 

a Ilallam’s Middle Ages, 81. 


Edwari> II. 
ia07— 1337. 


L^ginliitivo Jiu- 
Ihority fiuiclod 
to lu’ ill the Winfr, 
loi'ils, }IU <1 coiu- 
DMjns. 


|n)\ii>r v(‘s(ofl in 
the Kin;:' ami 


.Tudieial pnwer 
left nil totiehed. 



106 


TIIK HOUSE OP PLANTAGENET. 


fCn. 


Edwabd II. 

im)7— ia27. 

ICsjjtnjtiiil (liflc- 
j-cuue bet wuun 
tlio 8tatuto of ir> 
Edward II. and 

the Charter of 
John. 


T’irst fitatnto l>y 
whit'll the (;(»n- 
Htitutioii of the 
leKislatiiro was 
distinetly de- 
scribed. 


Coustitiilion tif 
tlie legislative 
j>ovvcr founded 
oil usage. 


By wliatovei* violence this statute may have been obtained, 
it declared tlie constitutional law of the realm on this iin- 
jiGrtant 8ul> ject ; and though tlie distinct jiowors of* the several 
descri|)tions of jicrsons, constituting the legislative asseiiiblv 
undor tlio king, may not have been then so clearly and delini- 
tively established, as they liave since been, the declaration 
contained in this statute, must bo considered as fixing a basis, 
difiereiit from that which was declared in the Charter of John; 
and expressly founded, not on any statute, but on custom, 
by the concluding words, ‘‘according as liad been before ao 
customed/’ 

This statute is the first solemn act, by wliicb the constitution 
of the legislative assembly of the realm was (listiiictly (lescribed, 
after the Charter of John, but which had been early abandoned 
as a legi>slative declaration. 

The words of the statute declaring what then was, by 
macf(\ the true constitution of the legislative |)Ower of tlio 
realm, and founding the declaration ii])on that do not 

assume that the nmge so declared was immemorial, or even 
that it had prevailed for any great length of time. 

The declaration is, simply, that siu.di w as the constitution of 
the legislative power, when the statute was made: and that 
such constitution had heoii hefare acemtoyned^mxA liad acquired, 
f>lf emtorru the force of law'. 

From tlie terms of the statute, it ma)' bo concluded tliat, in 
15 E(hvard 11. no express law existed ujioii the sidiject ; and that 
the constitution of the Iegi^slati ^'c jiower, so dcclai-ed, was fouiuleil 
mnply on usage. It seems, therefore, tliat the constitution of 
the legislative ])6wer, as it was in 15 hklward IL, must be 
considered as founded svlelg on nsag<\ and on suck usage as 
premiled at that tlme^ and had for some time before prerailed- 
To ascertain wliat is nore the constitution of the legislative 
yiowTi', resort must bo had, in the fir>st jilacc, to the usage in 
15 hid ward II., and then to consider how far that usage has 


been aftbeted by sidjseqnent usage,, or express lau\ 

More ancient usage cannot be deemed piTip-erly to control the 
usage in 15 Edward 11. Tlie object of tlio statute was to 
prevent reference to more ancient usage, and to render the 
usage of the time,, the law of the constitution, by a declarative 
act. 

It has been vsupposed that a. very great length of time was, 
in the ordinary administration of the law, deemed necessary to 


ImMicmorlsil 
uBiifie dclincd. 
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constitute, what has been called itninoTnorial usage. But this 
lias arisen, from (*onfonnding the liinitations of time intro- 
duced by positive statutes, respecting writs, with the general 
law on the siibjcctt, as stated by Sir Edward (3oke in his hrst 
Instituted 

According to the ancient law of this country, a great length 
of time was not deemed necessary to give title by jircscriptiou, 
where there was continual usage 

I h it the language? of Stat. 15 Ed\var(l 11. <loes not even 
import, \^iiat might lie deemed immemorial usage; hut only 
.such lengtli oi* usage, as wuirrantcd tlic legislatnro in assuming 
t]iat,^tlic usage had ]>revaile(l so long, a.s to give tlie people a 
right to its coutiimama?. 

It a.s.serted 'ohat Avas tJu^a tim con.stitiition of the legislative 
power, and denied, by implication, that the legislative authority 
hclougcMl, in any case, to th.a kimj only^ or to the 
/fnd iKD’ons^ assembled in ])arlia:mont, exclnslte of the com- 
monaltif ; that c<)nimonalty lioing, at the time of piassiug of 
tliat act, and having been for some time before, reju’esented by 
kniglits, (o’tizeus, and burgesses, elo(*ted ac(;ording to the irsago 
which then ])i’evaile(l. 

IMiis })ositivc deedaration, involving, im))liedly, tlie negative 
assertion, was aimed against the attempt which had been 
made by the lords ordaiiiers, to attribute to the prelates, carls, 
and barons, es])ecially summoned ])y sjiecial vsrits, jjowers 
of legislation for certain purposes, without the eoiicurrenec^ of 
llio commoiiMlty ; and tlie slatnto was made not only vvitli tlie 
concurrence of the king, but for the maintenance of Ids aiitlio- 
rity, as Avell as to su]r|)ort the riglits of tlie people. Jt was 
ill jicrfect conformity witli the oath Avliich Edward had taken 

^ Co. Litt. 115 (a). 

Aocordiui;’ to the ancient law of tlio country, Avoids importing that sucli 
a custom had hcou used “ de tempore cujus (a)utrarium nuunoria houiiuum 
non existit,’* meant only, as stated hy Jattleton, (Ten. s. 17^1, that no 
man then in life liad heard miy proof to the contrary, "the :Mirj-or, 
((’a. 5, s. 1) coiisidei's it as an abuse? to treat anytime as Avithin time of 
uu'iiiory, of which no iiuiii could testily either of sii^lit or hearii)|f ; which 
(tin? autlior adds) do not generally endure above forty years. 

Bracioii, (lib. 3, foLlJUP), sjK'akiug of time of imunoi’y t(» give, tith? to prescrip- 
tion, say.s, “Doc.ero oportet longuin tempus et loiigum usuni, ilhuri, viz., <pii 
excedit incinoriani hominuin. Tale eiiim h.aupus sutheit pro jurt*.'’ With 
this Meta (lih. 4, c. 24,) agrt'cs. C/oke upon Littleton, says, ( iloa.) ^‘Tinic 
of limitation is two-told. First in writs, and tJiat is by divci-s aids of 
])arliaiiicnt ; secondly, to make a title to any iuheritance, and that, (as 
Littleton saith,) is by the common law.” 
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at his coronation, by which he engaged to hold and keep tlio 
laws and customs, which the commonalty’” of the kingdom 
should liave elected. 

The Stat. 15 Edward II., therefore proves that, at that 
time, practice had introduced and established a new constitu- 
tion of the legislative assemblies of the realm, under the king; 
that it bad been so introduced and established after the 
Charter of John, after the first Charter of Henry 111., and 
after the parliament at Oxford, in 42 Henry 111..; but before 
15 Edward II.; and that such practice had prevailed so long 
before 15 Edward II., as to give it, in the opinion of the 
parliament then assembled;' the force and effect of a custoni, 
whi(di the parliament declared, should thereafter be considered 
as established law. 

The manner in which siuJi matters had, immediately before 
that statute, been accustomed to he “ treated, accorded, and 
established, ’’’’ iu and from 23 Edward I., a jieriod of thirty 
years; was by laws made by the king, with the assent of those 
lords, s|)iritnal and temporal, to whom tlie king\s special writ 
of summons had, in his discretion l>oen addressed for tlie 
])urpose, and with the assent of the Iviiiglits, elc'-ctcd by the 
rosj'ioiisihle freemen of the several shires of the kingdom, and 
citizens and burgesses (tlioson from cities and boroughs, by 
all their respective free, permanent, and inhabitant house- 
holders; in ])ursuancc of Avrits issued at the discretion of the 
king, for that |)iirpose; — the precedent in 23 Edward f., being, 
apfiarontly, after that year, the general guide, in the issue and 
execution of those writs. 

jMuch, however, of the constitution at this time, both of 
lords and commons, is involved iu obscurity, it being difficult 
to assign a reason, why AV^aics, and the counties of Chester and 
Dui-liam, had no representatives in the commons^ house of 
parliament; and by wdiat means the temporal lords, sum- 
moned by special writs, afterAvards acquirer! the right to ))o 
mend^ers of the legislative assembly thus constituted, and 
transmitted a similar right to others. 

In summoning the temporal lords to their parliaments, both 
Edward 1. and his son, in many instances, used discretionary 
])()wei’. The nund)er of barons specially summoned to par- 
liament during great part of the reign of Edw^ard I., and 
during the first years of Edward II., averaged about eighty. 
Those summoned iu the latter years of Edward II,, never 
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amounted lu number to fifty, and their number was sometimes 
under forty. 

Persons sanimoned to parliament at one time, were not 
afterwards summoned ; descendants of some of those sum- 
moned at one time, were not afterwards summoned at any 
time ; or some descendants were summoned, and some wore 
not ; and persons summoned to one parliairient, were not sum- 
moned to another; from which it must be inferred that, a 
(letrree of power was exercised by the cron'ii on this subject, 
wlii(di destroys the idea of rights to writs of summons by 
virtue of tenure ; riglits wholly inconsistent witli the discre- 
tionary ])()vv(n‘ thus exercised by tlio crown, from the accession 
of W^illiam L, and inconsistent also with that right Avhieh has 
b(>en since constantly exercised by the crown, of summoning, 
by special writs, pei'sons liaving no riglit to demand such 
wj'its by A'irtue oi' tenure, and of giving 1>y patent to others in 
the same situation, the right to demand such writs and sum- 
mons, in derogation of the rights of those entitled by tenure, 
]f any sucli rights then existed 

SuhsiMjuent to Stat. 15 Edward I I., crude notions existed, 
derived from what was probably tlie ancient (toMstitiitioa of 
tlui common (*.ouncil of the reitim, as expressed in the Charter 
(>f John. Ihit those notions seem to have been principally 
ap])li()(l to the clerg}', as a part of that assembly; and to this 
day, the right of the andibisliops and bishops to demand a writ 
of summons to parliament, de])ends on their possessing, by war- 
rant from the crowii, the te]ii])(>ralitie.s of their respective sees. 

Tile prelates are still members of tlie common council of 
the realm, retison of tenure; hut they have a character, as 
members of sucli council, distinct from that of the peers of 
the realm, wlio claim tlicir dignities liy rreation^ or htj pre- 
scription and descent-, and in whom the riglits of their respective 
dignities vest, at the instant of creation^ or descent. Their 
dignities are also incapahle of cession., and daring the respeo 
tire lires (f those by ichoni they are possessed., remain iudeiible., 
except by forfeiture, oj* by express act of the legislature. 

It does not apjiear that the government of Edward II. was, 
comparatively speaking, tyrannical; but he was accustomed to 
tallage the demesne towns without any parliamentary sanc- 
tion'". 
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1 Itop. Peer, 255 — 2U4, passim. -M ad. Fir, Bur. 0. 1 Hot. Pari. 4 VJ. 
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In 19 Edward IL the coniiiions (*omplai)io(1 tliat, ^‘whereas 
wc and oiir an(*estor8 have given niaiiy tallages to the king's 
ancestors, to obtain the charter of the forest, which charter 
we have had confirnied by the ])re8ent king, pjiying him 
largely on oiir part; yet the kiMg^s officers of tlic forest seixe 
on lands, and destroy ditches, and oppress the jieople, lor 
wliicdi they pi*ay remedy, for the sake of (Jod and his father's 
soul/' They likewise com])laiiiod of arhitra]*}' inijjrisoninent, 
again.st the law of the laiuP*. To these complaints the king 
promised effectual redress 


Section VJL 


EDWAllD IIL, January 20, a. d. 1327, — Juno 21, a. d. 1377- 


1. General OKservatioiis. 

2. Judicial IViwers ot tlio .Peers. 

3. Alienation o.l' l^unls. 

4. I’rivileges of l^eerage. 

6. Antipathies against tlie Papal 
Power. 


(). Arbitrary Exercise* oftlu* lioyal 
Autlioi-ity. 

7. Increased linportance of J’ar- 
1 lament. 

il Poeuniary lin})ositions. 


1 . (U^hcral OhservatJoin', 

Edward II. having resigned in favoui' of lii.s son, tlio latter 
ascended the throne; his ('oronation .succcfsletk at which tlie 
oath administered to him, rcsernhled that taken l)y lii.s father’. 

Ckimjuerors, though usually the Iiaiie of liuiuaii kimk proved 
often in the feudal times the most indulgent of sovt^reigus. 
They stood most in need of .siipjilies from tlieir ].)co|)]e ; and, 
not being able to comjiel them 1)) foice to siihmit to tlie neees' 
sary impositions, they w^ere obliged to make them some com- 
|)ensation, liy 0(juitable laws and pojniJar concessions ^ 

The ])ecuniary necessities of Edward ^vore such that, the; 
parliament attained greater con.sidcrati()n during his reign, and 
aetjuired more i'c*gular authority, than in any formei’ time; 
and even the House of Commons, which, during turbulent and 
factious periods was naturally depressed by tlie gretiter ]) 0 \ver 
of the crown and barons, began to appear of some weight in 
the constitution’’. 

'' 1 Pot. Pari. 430. 3 llanaivfs MlJdlo Ages, 00, 01. 

^ 4 llpiior, 243. Robertson s 1 list. Scot. Ji. 1. 

‘ ScklciCs Titles of Honor, (521. 4 Rymer, 0 Henry, 105. 
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With regqiect^o the temporal lords, the king assumed the 
power of giving one degree of digiiity, that of duke,’’ which 
liad not heen given b} liis predecessors, and the fact shows 
that, the exclusive creation of titles of dignity was then con- 
sidered as vested the crown. 

One of the most j) 0 ])iilar laws enacted by any prince 
W9S Stat. 25 Edward and which limited the cases of 

high treason, before vague and uncertain, to thrcio piincij)al 
heads : ('onspiring tlic death of the king, levying war against 
him, and adhering; to his enemies ; and the judges were pro- 
hibited, if any other cases should ocamr, frojii inflicting the 
penalty of treason ^vithout an a])])Iica.tion to parliament. 

In conscqiKmce of a. parliamentary ordinance ■\ the chief 
justice, in 40 Edv\'ard 111. addre^ssed the lords and (commons 
in English instead of Fieiudu which ])ractice was aftei vvards 
continued; l>ut tlie Frei\ch Luiguage still coiitinuod in use in 
lulls of ])arliamont, and otlier proceedings, notwitlistandiug 
the declaration of the kind’s w ill. Tlie Enirlish lan<iiiairo h.a,d 
always jire vailed as tlie laugiiago of the l)ody of the ])COi)le, 
thougdi the Frencli liad been generally used by those of liighei* 
condition ; and tlie adoption, though ])artial, of the English, 
in legal aiid ]ja]'liame]itary pr(tee<lings, had an iinportant (dlect, 
in difliising a more goiei’al knowdedge of the law and mode of 
go^x‘rnmcnt, whicli nltimatoly tended to cstubJisli the consti- 
tution upon its ]u*esciit basLs’'. 

2. JiuVtdal Poirers of the Peen, 

Tlie jurisdiction of the ’‘Curia Itegis,” seems iu tliis reign 
to have changed. It was the su])]'C]jie court of justic(‘, both 
by w^ay of original and. ajqiellate jnrls<li<-tion, and part of tlu^ 
jurisdiction of this court, is at the ])reseut moment vested in the 

lords spiritual ami tem])ora].’'’ 

The first authentic rexrord of its change, is an entry in the 
Close Koll of 1 Edward 111,, iu which tlie ]fla(*ita, (‘oram 
roge et coiisilio suo in ])ar]iamento,’*' arc ilesifrihed as ha\'ing 
liecn in presentia regis, ju'oconim et magiiatum regiii, in 
parliamento suo;’’’ thus exclusively coiiqirising all the lords 
*^])iritual and temporal, summoned to parliament. 1’he oHico 

^ C. 2, 1 Stat. Koaltn, aiJ). 2 Kot. Pari. 23;>. W Lingard, 117. 

® Stat. 30 Edw. III. c. 15. 

® I liep. Dig. Peer. 2U5 — 334, passiiu. 
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of chief justiciary had then ceased; the chancellor had beconio 
tlie first law officer of the crown; the King^s Bench, Common 
IMeas, and Exchequer had become separate courts; the judges 
took rank according to their ancieiity as judges, the chiefs of 
each court only having precedence, and at this period were 
considered merely a.s assistants in parliament, — not as intcgval 
and component parts of the legislature. 

it is evident that the principles on which tlie judicial pro- 
ceedings of the lords, according to the present constitution of 
paiiiament, ought to liave been regulated, were not definitively 
settled in 4 Edward I I I. They assumed to themselves, and 
M^ere allowed by the king, the title o^ jiidnes of the parlia7nent; 
they ])rotested against being re({iiired to judge Simon do 
Beresibrd, because he was not tlieir jieer ; and they suffered 
Thomas de lierkcley, who was their [leer, to he tric(l by a jury 
of knights in a |)roceeding corarn rege iu pleno jjarliamento,’’' 
witliout any interference, as lar as a]>])ears, on their part. 

It is true that Berkeley upon his arraignment had jviit 
himself super ])atriam but, as Iliclnird, sou of Edmund, 
Earl of Arundel, alleged in the same pai'liament, by the groat 
charter no carl, baron, or other ])orson of the kingdom was 
to bo proccoiled against, l)ut by judgment of his peers; and 
therefore the trial of Thomas do Berkeley in full jiarliament 
by twelve kniglits, who wei-e not bis jieors, seems to have 
been as irregular a ])roceeding, though not so unjust, as the 
eondenmation by tlie |)ecrs. of Roger Mortimer, I^arl of March, 
their ])eer, and Simon de Beresfoi-d, not their [)eer, witliout 
trial, oil the su|)])Osed notoriety of the truth of tlic cliarges 
made against them. 

Tlio judgment of the Earl of March, as in the case of the 
Earl of Lancaster, was aftei* Iris execution reversed, because it 
was without trial, and it might also have been deemed erro- 
neous, for want of a lawful presentment of tlie offence to warrant 
such a trial. 

The king in the sixth year of his reign communicated to 
jiarliamciit that, ‘‘ divers persons, in defiance of the law, 
assembled in great eom])anies, and committed great outrages,"" 
and rc(f nested the prelates, earls, barons, et aiitrcs grantz 
to advise him on the subject. 


^ Thcro was at this period no distinction ootween temporal peers, except 
^‘earls’’ and ‘M)arons;’’ though in many entries in the Parliament KoUs 
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Tile prelates stated it <lid not belong properly to then i, to KDWAnDlII. 
consult about keeping the ])cace, or the chastiseiuent of the 
olfonccs stated, and went by themselves to consult^. 

This separation of the prelates from the rest of the assembly, Attom^tsof tfio 
])ecause it did not belong to them to consult about keeping the to 
pea(?e, and the chastisement of felons, is a remarkable instance tiiehuty. 
of the attem[)ts of the clerg}" to separate tliemselves from the 
laity, and pei-haps will serve to explain, why many laws ap})ear 
to have been made, without the coucuiTence of the jirelatos. 

Ill this instance, they were no parties in. ))roposing those regu- 
lations, which were subse(pientl3' enacted, for tlie [neservation 
of the peace, though they afterwards gave tlieir assent ; — but 
the exercise of their separate aiitliority by exciininninicat-ion and 
ecclesiastical censures was, for themselves, an amjile protection. 

o. A lfendtiou of Lamh, 

An important law was passed in 1 Edward 111. with respect stut. i nawaia 
to the alienation of lands holdeii in chief of the crown, wliicb 
took from the king all power of preventing such alienations, 
when the lands were holdon of him in cliief as of liis ciown, 
binding him to receive a reasonable fine for aliojiiation^ watliout 
his licence. A t tb/^same tiiiuflivbo king dis<daimed any j'iglit, 
to ])revent alienation of lands holden of him in cliief as of an 
honour escheated, or which had otherwise come to his hands. 

After this statute alienation of lands could not be j>reverited, The enm-n inni- 
wliicli were liolden of the king in chief, as ol' his crown; and if 
the dignity of |)ceragc had been incident to the tenure of lands 
so holdcn, the alienation must have conveyed the digniu as 
incident to the tenure, against tlie will of the king; ('ven 
tliougli the crown miglit have expressly declared its will, by 
refusing to license the alienation. 

It is extraordinary, if the tenure of laud had tlic effec^t 
of giving to the tenant the dignity of jieerage, that after 
I Edward III., if not before, no person should have avaiksl 
himself of this consctpicnce of tenure to obtain tliat dignity, or* 
that the legislature, should not have been aware that, I)} taking 
away restraint of alienation, such couse(|uences might follow, 
and sliouhl not have provided against it. 

tho words, autres grantz,” are used, but iJieir adoption was to do'seribo 
tliose nienibers of the king’s council who were wot “eaiis ” or “ barons,” 
and the king’s judg(>s wlio were present in parliament. 

" Rot. Pari. ’Edward III. (>4. 

^ 2 lust. b7. Bro. Alienat. 34. Fitz. Qiiarc Iiiipedit, 54. 


I 
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The confinement of the privileges of peerage, to those called 
the pee]*s of the reahn, as a jiersonal privilege, giving no 
jirivilege or even legal rank to their families, and moulding 
all who had not that privilege, however liigli their birth, 
into tlui mass of the commons, is an important constitu- 
tional feature, and first clearly recognised in tins reign 
by articles from the king, which were assented to by the 
|)relatcs, earls, barons, et autres grant/,’*’ and/ all the com- 
mons of the realm assembled in parliament. It was ordained 
that, no peer of the land, officer, or otlier, by rijascm of liis 
office, or of things touching his office, noi- for any other cause, 
should 1)0 d]*avvn into judgment to lose his temporalities, lands, 
tenements, goods, or chattels, or to be ai'rcsted, imprisoned, 
outlawed, exiled, or forejudged, or conijjclled to answer or bo 
jndge<l, exce]>t by award of the ])cers in ])ai'liamont ; saving 
always to the king and his lioirs, in otlier cases, the laws 
riglittVdly used, and by due process ; and saving also the suits 
of ])arties. And if any peer of bis own will would otb(.‘r^^'iH^^ 
answer, or bo judged otlierwisc than in jiarliamciit, that it 
should not turn to the prejudice of the otliei* ))eers, or to liiin- 
self in any other case, exce])t if any peer should be sherilf, 
or fanner of fee, or had been officer, or received the king’s 
monc} or other chattels, by reason of which office or reiadjJt, 
be was bound to account, so tliat lie slioiild account by himself 
or bis attorney in the accustomed ])lacesl 

Thus confining the privileges of the jicer, which distin- 
gnisli him from all other sulijccts of the realm, to his jicrsoii, 
excej)t as his heir after his death, might (ilaini the dignity of 
peer of the realm. 

This jirivilege attaclies at all times ; — is distinct from that 
pi'ivilege of parliament, whicli belongs to the members of both 
houses of jiarliament ; it exists when there is no parliament, as 
well as when there is a parliament ; — it extends to their wives 
and widows as partaking of their personal jn-ivilege, and is lost 
to tlie widow, wdien by a second inaiTiagc, she loses the cha- 
racter of widow of a decea^sed peer. 


^ 2 Hot. Pari. 120, 127. I Pcj). Di^. Pee)'. 313. Vide etiam 0 Kyinerj 
202. 3 Piii'^ard, 30. 
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/ 5 . A utlpat/nes aijawM the Papal Power, 

The nation entertained violent antij)atl)ies against tlie papal 
power. The parlianient pretended that, the iisui'pations of tl»o 
jiope were tlie cause of all the jdagiies, injuries, famine, and 
poverty of the realm ; — were more destructive to it than all the 
wars ; — and were tlie reason why it contained not a third of 
the inhabitants and commodities which it formerly possessed ; 

- — that the taxes levied by him exceeded five times those win cli 
were ])aid to the king; — that everything was venal in that 
sinful city of ivome ; — and that even the ])atrons in England 
had thenc.o learned to ])ractise simony, witliout sliame or 
remorse'; — the king vw'is even ])etitioncd by pai'liament to 
emjUoy iio churchman in any oilici^ of state'', and tlnyy threat- 
eried to rejiel by force the pajial authority, and thereby 
provi<ling a remedy against opjjression.s, which they could not, 
nor would any longer endure'*. 

Such feelings c*aused the enactment of the Statute of 
Ih-ovisorsh’’’ I'endering it ])enal to jirocure any j>resen tat ions 
to lieneflces from tln^ (anirt of Home, and securing the riglits of 
all ])atrons and electors, wdiich had l»een extremely encroached 
on hy the pojie ; and by a subsequent statute eveiy^ person 

as outlawed, who cai'ried any cause by upjjeal to tlie court of 
Rome'*. 

These feelings of distrust prevailed in 51 Itldward Jil., as 
amongst the ])etitioiis of the coiniiioiis of tliat year is one, that 
no statute nor ordinance should he made oi* granted at the 
jKitition of tlie clergy, if it should not he Iw assent of the 
commons, and that tlie commons should not he bound by any 
'' constitutions,"*’ which the clergy made for their own advan- 
tage, without the assent of the commons, for tlie clergy would 
not he hound hy any of the king"s statutes or ordinances, made 
without their assents 

Throughout tliis reign and those of Edward 1. and IL, there 
appears to have been a continnal struggle of tlie clergy, to 
exeni|)t themselves from the control of the tem])oral jiovver, 

' Cotton, 74, Hud, 112. 2Thimc, 4a:i. 

1 Cotton, 41. * S'i Edward III. Stnt 6*. 27 Edward 111. Stat. 1. 

27 Edward Hi. c. 1. au Edward HI. Stat 2, c. I. 

2 4112, 41)3. A^ido post infra tit. "MIofoniiation,” toinp, 
Henry VIII. 

' 3 Lingard, 124, 125. 
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and a strong disposition on the part of the lords and eoninions, 
and especially of the commons, to i-osist their pretensions ; 
but the king, dreading a contest with the cleigy, aj^pears to 
liave endeavoured to support the temporal authority to a much 
less extent, than that to which the commons would have 
carried it. 

The existence of a distinct convention, consisting of tlio 
])relates, and representatives of the clergy, assembled at tlic 
same time witli tlie ])relates and other lords of ])ar]iament, and 
the representatives of the commons, under tlie king, and 
claiming exein])tion as to their spiritualities, witli the ])ro|)erty 
which they included under that denomination, from the |>o\vei* 
of parliament, and rendoring aid to tlie king, by their excliisivij 
grants out of those revenues, which were not considered liable 
to any charges under tlie general legislative asscToblies ol* the 
country, had tended to create, in some degree, tv\a) hgislatiw* 
assenddies, — one spii'itual and tlie other ternpoj'ah Idle [ire- 
lates being, from their nninbers and riches, iniliiential momhei's 
of both assemhlie.s, and as the aids to bo expected, from what 
they termed tlieir spiritual possessions, dcjionded entirely on 
the votes of the clerg>% wlillst the predates had eepuil votes 
with tlio temporal lords, in charging all otlier projjerty, r(.‘ii- 
dered the crown very cautious in its contests witli tlie eccle- 
siastics, ;uid unwilling to ii:i\'e them offence. 

But it is evident whilst such privileges were recognised, tlie 
coiistitutiou of the legislature foi* all purposes, was not i‘oni- 
pletely established on its present basis. 

(). Arhltran/ Ea:ercli<e of tlw Royal A uthority. 

A statute which bad been enacted some years, insteail of 
acquiring, was imagined to lose force l>y time, and needed to 
be often renewed, by subsequent statutes of the same sense and 
tenoiir. Hence, likewise, that general clause so frequent in old 
acts of parliament, that tlie statutes enacted liy tlie Icing's 
progenitors should be observed^; a precaution which, if the 
circumstances of the times be not considered, might ap|)eai' 
absurd and ridiculous ; and the frequent confirmations, in 
general terms, of the privileges of the church, proceeded from 
the same cause 


' 3f; Edward HI. c. 1. 37 Edward HI. r. 1. 


'■ 3 Hill no, 488. 
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The charter or statute “ de Tallagio noil concedendo,’*'^ though 
never repealed, seems to liave already lost by age all its 
authority, for there was no act of arbitrary power, more 
frequently repeated by Edward than that, of imposing taxes 
without consent of parliament, of which there are numerous 
instances in the firsts thirteenth^, fourteenth \ twentieth®, 
t wen ty-first \ t wonty-set^ond ”, twenty-fifth ”, thirty-eighth 
fiftieth’', and fifty-first years of his reign, and he openly 
avowed and maintained such power. 

All the high prerogatives of the crown were exercised in this 
reign ; but it gave consolation, and was considered as a pre- 
sage of their ultimate annihilation, that they were indignantly 
(Mjinplaiiicd of by the commons’”: such as the dispensing 
])Ower‘% extension of the forests’", erecting monopplies’®, 
('xacting loans’', stop|)ing justice by ])articular warrants’", 
the renewal of the commission of trailbaton pressing men 
and ships into the public service®", levying arbitrary and 
exorbitant fines®’, extending the anthoi-ity of the privy council 
to the decision of private causes®®, enlarging the power of the 
inai'CscliMrs and other arbitrary courts®”, iin])risoning members 
ibr freedom of spcccli in parliament®*’, obliging pc()]>le, without 
any ]*iile, to send recruits of' men-at-anns, archers, and hoblers 
to tlie arniy®\ 

7. Increaml importance of Parliament, 

The commons increased in power, notwithstanding the 
( xactions, evasions, and authority of the king, the principles 
being recosinised that, no altera tion i]i the law could be effiicted, 
except through the instruinentality of the lords and commons, 
that involuntary pccuniaiy taxation was illegal, that the com- 
nions possessed tlie j)rivilege of impeachment ; with a right of 
investigating public abuses’. Thus the king in the twcrity- 

’ 4 Rvmer,3(;:^. *’ lb. 17, Ut '' lb. 30. ’’ lb. 47- 

“ lb. 52, 5 : 1 , 57 , 50. " Ib. (JO. •’ lb. 70. lb. 101. 

lb. 130. lb. 152. 

’ ’ Rot. Pari. Edward III. 60, 104, 160, 161, 166,201. 

Cotton \s Abr. 140. ’ ’’ (>)tton, 71- 

Cotton’s Abr. 51, 61, 122. 

5 Rymer, 401, 574. Cotton's A br. 56. 

" Cotton, 114. Ibid. 67. ®‘' Cotton’s Abr. 47, 70, IfiJ. 

"" Ibid. 32. Ibid. 74. Ibid. 

Walsing. 100, 100. 

0 Tyrreirs Hist. 551. 2 Ilnine, 400. 3 Lingard, 131, 132. 

‘ Rot. Pari. Edward III. 237, 253. Vi<lc; post infra, 121. 
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sdvontli ydar of his rei^i held what was called a great coTincil 
at WestHiinster, ifi which the Ordina acf? o/t/wlStapifd^waii 
ppoinulgated. To this council only one knight was simimonod 
for everj^ county, and two citizens or burgesses were required 
from thirty-seven cities and boroughs, by writs directed to tlioir 
officers, and not the sherilfs of the counties, no writs being sent 
to the other places, from which re]>rc8entatives had been 
usuMlly rofpiirod. This assembly, therefore, was not tliat, wbich 
liad been customarily convened witbin the meaning of Stat. I-'i 
Edward 11., for the constitution of a legislativ^e assembly; and 
those whicli attended had not, according to the provisions of 
such statute, the power of making laws, toucJiing tlio estate of 
the king and common jo’ofit of the realm. 

I'lie commons asscmblcfi in the council, tliougli tluy 
approved of the ordinaiures, olijected to tlio autborit}', by 
which it was proposed that they should be sanctioned; tliongh 
Hludi ordinances, according to earlier practice, would have 
been deemed legal by the king\s order in council. Idiey 
suggested the propriety of tlie ordina-nccs being embodied in 
a statute, by the lords s))i ritual and temporal, and b\' the 
knights, citizens, and burgesses, duly elected, and assembled 
at a HUl)sc(piont parliament, by which tlio ordinaueos of . the 
council could alone reiaivo the force of lavs’. 


Ill is suggestion was so far suhmitt'jd to by the king that, 
altliougli he insisted on the ordinaiicfjs being in the mean 
time obeyed as law, lie agreed tlioy should liavo the aiitbo- 
rity of a subsecpieiit jiarlimnent, and at the next ]>a]*]iamciit, 
hhlward 111, they wore submitted to the consideriUhm 
of parliament, and lieing apjirovcd of, vvci'o entered on tlie 
Statute Jloll as a statute^. 

kpc();;riiti.m uf Tliis (leinonstratos what was then considered by the coin- 
Kfhvjudih moiis, and in some degree recognised by the king, to be tlie 
difFerence between an ordinance and a statute ; — the commons 
insisting that an ordinance liad not the force of law, though 
assented to by a great council assembled by the king, in vvhicli 
))oi\sous summoned as representatives of the commons were 
present, but not summoned in the manner, wbicb custom 
re(]uired for a representation of the commons in jiarliament. 


^ Clans. 27 F^lward III. in dors. jyi. 12. 

M.S. Reg. 10 A, XIV. Rot. Pari. 27 Edward II T. 258, 257. 2 White- 
locko on iVliaiiientary Writs, 207* 5 Ryiner, 202. 8 Lingard, 12C. 

I Uuftlioad’s 8 tat. 27(>. 
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This tranjuactiou was a coinpleto acknowledgment that, tli(3 
constitution of the government, lor the purposes of legislation, 
was truly declared by Stat. 15 Edward 11.** 


8. Pecuniary J/npositioii.s, 

Considering the proceedings in parliament ’, and the com- 
niissioiis upon the Patent Roll of (> and 7 Edwai'd III., it 
niay be inferred that, at this time, the grants of tlio cities and 
boroughs in parliament, were intendod to .supersede the king's 
right of tallage of his dcmesne.s. 

'th-om an early pcrio<l tlie boroughs, when about to be 
tallaged, frequently offered in its place a sutri of money, under 
the name of a, “gift,'*" wbicb, if it were aece))ted, was assessed 
and ])ai(l l>y their own magistrates Tlie greatest ])art, if 
not all, of the cities and boroughs sondiug rep]*e:scntMtives to 
jjarliarncnt, wei’e, or liad l)eeu, ])art of the king's demesnes, or 
in the king's hands, and, as sucli, liable to tallage ; tlio> 
might, tlieia'fore, consent to tax tli(miselves in a mode, whicii 
may have been less vexatious and Imrdousoriie to individuals, 
and yet ])rodiu*ed more to the crown, and tliererorc was 
Mcccqdod by tlie crown instead of tallage,-— 'and at the sanu; 
time the ]) 0 \ver of the commoiis would be increa.scd b 

in 22 Edward JM„ tbe commons g'ranted a .'-.]d)sidy, on 
condition that, tliencciorth tliere should bo no imposition, 
tallage, or charge, by way of loaJi (‘■' <rAprest") wit! ion t tlio 
grant and assenjt of the comnion.s in j)ar]iaiiient ; and tliattliese 
conditions, should be enttn*o<l ou the Roll of Parliaiiiont as a 
matter of r(x*ord, and .should also he oxj>resscd in letters |>Mte-nt, 
and sojit to all the counties of Kiigland, without fee, under the 
gn'at seaP. 

In 20 Edward IIL, that distinction was established, whicli 
was afterwards roviverl in the reign of J;inies 1., between 
customs levied on mcrcliandize at the ports, and internal 
taxe.s. The statute “ Conlirmatio Cliartarum," Jiad taken 
away tlie prerogative of imriosing internal taxes, — its langnago 
was not so explicit as to the former; but the intciitiori of the 

‘ Vide finte, 9!), 105. a Inst. 1, 0, 113. 

* Hot. Pari. Edward III. Ap]). 440. 

^ 1 lii ady, 170. 2 Lingard, 374, 

2 Hot. Paid. CO, 440, 447. *1 Hal lam’s Middle Ages, 03. 3 Lingard, 120. 

' Hot. PaH. Edward IlL 101, 100, 200, 201. 3 Lingard, 124, et se*j. 
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legislature was to annul every species of taxation, unless sanc- 
tioned by j)a l•H^^ment, Magna Cliarta having only provided 
that, foreign merchants should he free from all tributes except 
the ancient customs*. 

Ihit Edward, notwithstanding the enactments which have 
been cited, always maintained a claim to impose cliarges 
uj)on his subjects in cases of great necessity, and for the 
defence of his kingdom®; and in tlie fifteenth of his reign, 
took upon liimself to re])cal, by ])roclamation, an act of jiarlia- 
mont, assigning as reasons, that his assent had been involun- 
tary, and thnt the act in question was inconsistent with the 
priu'ogatives of the crown, which he v\'as bound by liis coro- 
nation oath to maiTitain^. 

It seems, from the entries on tlie Iku’liament Holls, that 
the modern |>rinci|)les of representation and taxation, won) 
not clearly settled and undcistood in this reign ; thus, in 
IvS Tvlward 111., sijparate grants were made to the king, by 
the clergy of the provinces of Canterbury and York, in their 
several <a.)nvoi‘a.lions, and by the commonalty, and by th(^ 
cities and horoiiglis in pai-lianient, no grant being made by the 
temporal loids, which shows tliat, the j)rinci])le of a general 
legislative jiow’ei' for the jnirposi^s of taxation, was not tlien 
fully adopted; neither did it exist in 4() Edward 111., for 
after leave wns given to the knights of counties to depart, and 
had departed. th(‘ citizens and burgesses were ordert'd to 
remain®, and tlnw Avere jacvailed upon to grant to the king, 
a eontinuation for a year, of an aid granted in the former }’eai‘. 
of eertaiii duties on wiiies, aiid other inercliandize eomiiig to 
the kingdom. 11ns duty immediatdy allected the cities and 
boroughs as mercliants, ))ut it indirectly aflected the whole 
kingdom, and Avas in direct Adolatif)u of the declaratory Stat. 
In Edward 11. dlic legal it\ of this grant was recognized on 
tlie ])rinci|)]e, lliat the ])ei’,sous immediately to be charged, 
might grant an aid to the king of duties chargeable in the lirst 
iii stance upon themselves, thongli tlie charge might ultimately 
afreet the wljole kingdom. 

The fluetuating state of the constitution is illustrated, by 

2 J IgwoU’s State Trials, 371 — 019. .1 laic's Treatise on the Customs, in 

Hart^rave’s Tracts, vol. i. 3 Lingartl, 123. Vide ante, 117. 

“ 2 Uot. I'arl. 3n(;. 5 Ityiner, 232. Cotton Abr. 132, 152. 3 Henry, 

152, 153. 2 Tlimie, IDl. 3 Lingard, 128, 129, 131 — 133. 

^ 8 llenry, 152. 3 Lingard, 128, 129, 131—133, I Rufflieads Stat. 233. 

3 Lingard, 133 ; ct Hot. rarl, Edward HI. passim. 
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two events in 45 and 46 Edward 11], Parliament made a EnwARDlII. 
mistake in the assessment of the taxation, but were dissolved l.W 

without its being discovered. Upon its detection, the king 
summoned a eouiicil, consisting of one knight, citizen, and 
burgess, named by himself, out of two that had been returned 
to the last parliament ; and such council rectified the mistake, 
and which was not made a ground of subse(|uont complaint*'. 

In 46 Edward 111., after the petitions of the coinmons had Tuvation sanc- 
l)ecn answered, and the knights dismissed, tlie citizens and and lnirgtjsst‘8 
burgesses were convened, before the Prince of Wales and the 
lords, in a room near the White Cliamber, and solicited to 
renew their subsidy of 40^?. upon the tun of wine, and 6t/. in 
tlie pound upon other imports, for safe convoy of shifjping, 
during one year more; to which they assented, and so de- 
partoil 

Nothing indicates more foi’cibly a change in the constitution, (*f the 
than the artful policy of Edward, in consulting the commons quin ign right 
upon tlie (piestions of war and jieace with France; so that 
seemingly acting under tludr advice, no complaints could be amii .lui. 
urged as to the expenses*': and the crjiially artful ])olicy, 
adojited by the Prince of Whales and the Earl of March, in 
em])loying the commons as tools to overthrow an iin]) 0 |)ular 
ministry, by petitioning the king to^ increase his council, by a. i>. i.r/fj. 

ten or twelve bishojis, lords, and others, to be constantly at 
hand, so that no business of weight should be (lis])atclicd 
without the consent of all, nor smaller matt(*rs without that 
of four and six and in another })etition impeaching Lords 
Latimer and Nevil, Avith four merchants, for jiuhlic abuses 
Precedents were thus established, and the commons ulti- 
mately succeeded in accjuiriug a right of interference, into all 
cases of public abuse and ])olicy. 

Rot. Pari. iMlwanl HI. a()4. 2 Brady, KU. Pryinu‘’s 4 R.ogijstor, 

2a0. a Uenry, 147- 

Rot. Pari. Edward HI. :U0. ‘A Ilallam’s Middle A/^es, 

r> Rynier, U>5. Cotton’s Abr. 108, 120. 2 Hume, 4«7. 

Cotton’s Abr. 122. Hot. Pari. Ed Avard HI. 1122 — 320,871- 3 HalUim’s 
Middle Ages, 83. 3 Lingard, 100, 
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Section VIIL 


Hi CHARD IT. June 21, A.n. 1377, — September 23, a.i>. 1393. 


1. (]|(‘n(?ml State of the Country. 

2. rrovisioiis to enforce the attend- 

ance of Members of l^arlia- 
meiit; J’rerogative of the 


King to (jreate Peers, and 
grant the right of l\irliamoii- 
tary Itepresentati on. 

3. Pecnnitiry Impositions. 


1 . Geitei'ai Statr of i. he Coinitrv, 

Tlio reign of Richard FI. affords, but little matter tliat 
may shine in history; and cannot boast of any one great and 
distinguished caiptain ; any one memorable battle or important 
siege ; but prorogations of truces, abstincn(‘cs, sufferances, 
patiences, tolei*aiices, were the laiiguage and amusement of 
the times ; and treaties were all the while kept on foot for a 
jiorpetual peace, — treaties hitherto fruitless, illusory, and 
impi*actical)lc. 

The vicissitudes of this ])criod have, however, rendered it 
an important period in the constitutional history of the 
(‘ountry : the deposition of the king, and tlie substitution of a 
successor to Jiis throne, not the heir of the royal family, liy 
the autliority of the lords and commons assembled in par- 
liament, taught tlio })eo))lo the increased power of that 
assemhl} . 

William Rufus, Henry I., Stcplieu, and John, had ac- 
qiiii'ed tlic throne out of the direct line of succession ; but 
tlieir advancement was attributaldc to accidental circiim- 
•stances, united witii tlie power ami influence of individuals, 
and not to a national s|)irit of liberty, manifested in any great 
legi slati vc assembly . 

J'lie sj)irit of independence, and tlie power and im])ortanco 
of the body of the [leople, which was manilested in tliis era, 
may lie ascribed to the subdivision of pro})crt\', tlie increase of 
tenancy in (diief of the ci'owii, alienations of tlie crown lands, 
irrarits of franchises, the civil contests in the reion of John 
and Henry Til., the necessities of ’Mdward I., the weak and 
disturbed government of Edward 1!., his dethroiiomont, and 
the succession of his son, sanctioned by the authority of a 
legislative assembly, the vast expenses of the wars in the reign 
of Edward 111., which had compelled that prince frequently to 
have recourse to his peo})le for jiecnniary aid, and had at length 
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given to the legiHlativo afssetnbly of the kingdom, and par- 
tieiilMvly to the eoiiinioiis asseiubled in parlianient, a }>ortion 
of that powers which in time produced the constitutional 
syHtcni, on which tlie government of the country now rests. 

In this reign, tlio greatest abuses and violations of law and 
justices obtained ; higli jirerogati vc doctrines were insisted on ; 
judgments of treason and attainders were had, without due 
examination or trial; the encroachments of tlio civil law were 
favoured, becauso they inculca.te<l doctrines of ])assi\'e obedi- 
ence ; the Statute of ^rreasons was infringed ; and a member 
of tlie legishitiire (Sir Idiomas llaxey) was condemned to die 
the death of a traitor, for having moved, that ecoiiomy might 
b(' pi-omoted at court, and that, to attain such end, the court 
sliould not be so miicli fi‘e(|ueut('<l l>y bishops and ladies''^. 

Salutary jirovisious were howevei* made, ibr I't’gulatiug tlie 
])rices of labour and |)r(>\ isions ; increasing the numlxu*, aiul 
regulating tlie proceedings, of justices of tlie peace; and also 
for the en(*.ourageiiieMt of navigation, trade, and commerce, l>y 
which merchants oT Ihiglaud, could neither export nor import 
any goods hut in Ihiglisli shijvs, which may 1)0 considcu'cd as 
the first '' IXavigation Act/’ 

At tlie commencoineiit of this reign, the insurrection of 
the people threatened the dissolution of all government"; 
aliout the middle of it, a powerful comliination of the nobles 
anniliilated the ju'erogatives of tlie crown, and engrossed the 
whole power of the state and txiwanls its teriiiination, tlie 
court ])arty gained tlie as(‘.enda.nt : and Iticliard, su}>]>orted by 
a junto of his lavom'it(?s. inve^sted witli uruainstitutional 
powers l)y an olisecpiious parliament acted in a manner so 
arbitrary and impriulent tliat lie lost the affections oF Ins 
subjects, and gave an o])poi tunity to a. l-old usurper, to dejnviv'e 
him of his crown and life. It is dilliciilt to determine in 
which of the above situations the people were most o])))ressed, 
or the greatest acts of tyranny were per]>etrated luit tlu^ 

^ Hot. Pari. Hiclianl IT, passim. ' Cotton's vXbr. 302. a iroiiiy, KM. 

^ 2 Froissard, cc. 74, 7-% 77. Walsing. 248— 2(i7. Knygli Ion, 2837. 3 

Ilimic, 10—12. .3 Lingai d, 178* — KM. 

’ Cotton, 313 — 322. ivn vj^liton, 2880 — 2713, 3 11 nine, 17, ct se<|. 
Stat. 11 Richard II. <‘. 1, et sbr]. 3 Lingard, 208—210, 220. 

•’ 8 Jiyrnor, 7. Cottoii, :U>8. 4 Froinsard, c. 00. AValsing. 354. Btat. 
21 Richard 11. c. 20. 3 llumc, 31. .3 Lingard, 224. 

** Cotton, 300, 400. 2 Dngdalo, 71. 3 'ryirel, part ii. 001, 3 IKiinc, 

38 — 42. 3 laiigard, 258, 3 llallam’s Middle Ages, 114, 110. 

' 8 Ileni'v, 188. 
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ancient history of England is nothing but a catalogue of rever- 
sals ; everything is in fluctuation and movement ; one faction 
was continually undoing what was established by another ; 
and the multijdied oaths, which each party exacted for the 
security of their present acts, betray a perpetual consciousness 
of their instability 


2. Protismii^ to enforce the attendance of Me7nhers of Par- 
liament; .Prerofjati/ce of the Kina to create Pcers^ and 
(p'ont the right of Parliamenteirij Pieiyremiijatlon^ 

An act to secure the regular attendance of persons in par- 
liament was passed in 5 Riebard 11. \ by wliicli all persons 
and commonalties, who thenceforth had sunmions of jiarlia- 
ment, were to come to the parlianumt in manner as they were 
hound to do, and had lieon accustoniod in the kingdom oi' 
England of ancient time ; and that whomsoever tlioncefortli bail 
suidi summons, bo lie arclibislioj), bislio]), abbot;, prior, duke, 
earl, liaron, bannerett, kniglitof county, citizen of city, burgess 
of borough, or otlior singular jierson oi* coiimioiialty whatsoever, 
and sliould bo absent, or slionld not (‘ome on sucli summons, 
if he could not reasonably and lionoiiralily (bonestemerit) have 
excuse towards the king, was to he amerced and otherwise 
punished, according to wliat bad of old time lieen befo.i^' used 
ill the kingdom in .such case; ami if any sheriff was negligent 
in making returns of the writs oi' parliament, or ghould 
leai'o out irom such returns any (dties or lioroughs which vvuije 
bound, and of ancient time used, to come to parliament, he 
should be jiunisbcd in the manner accustomed to be done 
ill the case of old time. 

This statute refers generally to custom, respecting tlio 
temporal, as well as the spiritual lords; and may be con- 
sidered as tending to give u pon nauent title to those, wliose 
anceKstors had been summoned to jiarliamcnt by writ, and 
miglit thereupon be deemed to liave gMineil a right to like 
summons by usage ; but, in practice, there are many instances 
of persons .summoned to parliament, whose descendants were 
not so summoned. 

It has been said, that carls were always created by letters 
])atcnt; hut it should be remembered it was the highest official 


« .3 Hiuno, 34. 


^ Hot. Pari. Richard II. 123. Stat. 2, t*. 4. 
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dignity. The title of duke originated, as previously stated, 
with Edward I.IL; lliclianl II. introduced the rank of mar- 
quis by patent, and also created a baron by letters patent, 
being the first creation of the dignity of baron by patent ; and 
Henry VI. instituted the title of viscount 

These grants by patent, had the effect of insuring the suc- 
cession to the dignity, according to its limitations ; and con- 
fined the title to such lieirs as w'ero therein specified. 

From this time, the descendants of all tliose who wore then 
))cers, and not so created by letters patent, could claim the 
dignity by prescription, if summoned by a general writ ; and 
the apprehension that such would be the effect of a general 
writ, led, as in the case of liaroii Vescy, to a specification in 
the wi-it of simnnoiis of the special heirs, to whom it was the 
king's intention the dignity should descend. 

The abbots and priors insisted tliat holding by barony alone, 
was not a siidicient ground for recpiiring their attendance in 
])arliainent ; and that such ordy wei'o bound to attend, as not 
only held by barony, but wdioso predecessors had been accus- 
tomed to attend ; tlnis referring their attendance to ancient 
(uistom ^ 

Usage is equally applied to counties, cities, and boroughs, 
as to the lords spiritual and tenqjoral ; and this statute, com- 
bi ned with tliat of li) Edward II ., gave a more fixed character 
to the k>gislative body. 

Preserving to tlic arclibisliojis, bisliofis, abbots, and jiriors, 
accustomed to bo suiumonod to parliairient, theii* dignities ; 
to the teni])oral jieers, then in possession of the dignity, here- 
ditary titles, qualified vvlierever the title Iiad lieon (jualilied by 
its original and known creation, and in other laises ilescendible 
to all the heirs of the body of the then ])cer, or of liis ancestor 
first summoiKMl, and under whom he claiiued his dignity; ami 
to the counties, cities, and boroughs, which then sent memhers 
of* parliament, it also confirmed their rights of rejn'usentation : 
but a])])lying to the rights and obligations of all, “ usage," as 
the evidence of those rights and obligations \ 

SeldciCs Titl(;s of Honor, filiO, 2 i>ugdalc\s Bajonuge, 54. 1(1 

I loiiry, 54. 

Soldtm’s Titles of Honor, 017, 018. 8 Henry, 100. 

" "J’iie House of Lords, in the tirst Parliameiit of liichard II., consisted 
of the .‘irchhisliojiK and bishops, twenty-two abbots, and tw(i jniors, one 
duke, tliirtoen earls, forty-seven barons, twelve judges and }>rivy council- 
lors. Dugdale’s Siunmons, 200. 8 Henry, 154. 
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But the fitatuto must be considered as having left open to 
the sovereign, the erection of new bishoprics with the dignity 
of lord of parliament annexed, or of founding abbeys and 
piiories with the addition of tlie like dignity, or the grant of 
the dignity to abbots ami priors of more early foundation, 
together with the creation of peers, with new or ancient names 
of dignity, and with general or s])ecial limitations ; and also 
the power of giving to other counties, cities, and boroughs, 
the right of sending representatives to parliament: in fact, all 
these powers were subsequently exercised by the king alone, 
as well as with the conciiJ‘rence of the lords and commons in 
parliament. 

James 1. assume<l also the power of granting tlie light of 
representation to the two universities of Oxford and ('am- 
bridge; bodies not falling under the desiu'ipt ion of cities and 
borouglis as used in tins statute, and it is veiy donlufiil 
whether they can be considered as vvitliiri the descri[>tion of 
the word coimnrmities.’’ 

The Parliaiucni of IGK) seems to liavo rextognised that tb(^ 
right of boj'oughs, if once recpiired to send mi^mliers of i)ar- 
liamcnt, was a porpetiia.l i‘igbt, iiu'apa])1(> of being defeated 
or lost by non user or otlierwiso, and writs were issued for tlie 
election of membei's for boroughs whicln liefore 5 Kichard 1 L, 
had ceased to send members of parliament; l)iit this was 
only acted n|)On jiartially. 

Hie House of Lords, on the contrary, in tlic f'ase of Lord 
Lrescheville, seems to bav(‘ considered a writ of summons in 
the reign of Edward without any siil)se(|nent writ, as not 
liaving created, of itself*, a ])reseriptive title to hereditary 
succession. 


?]. Pemrmarff Impositions. 

Privy roimuii Altliougli Kd^vai'd Hi. had claimed an arbitrary right to 

Bvamuon jin n.s- . ‘ i t • . ' 

sumbiy tu obtain JoA^y taxcs III cases of pubJjc necessity or danger, it was repu- 

ajurcur*' dialed in j! Rieliard I L; for, when the realm was in imminent 
danger of invasion, tlie privy council convoked an assembly 
of ]>eeivs and other great men, probalily with a view to avoid 
the summoning of a parliament. Tliis assembly lent their 
own money, but declared that they could not jirovide a remedy 
witliout charging the commons, vvliicli could not be <lone out 
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of parliament, advisin^^; that one should ho speedily sum- 
lnonod^ 

In 11 Richard II. complaint was made in parliament* of 
impositions oil the clergy of the kingdom by the pope, praying 
tlie king to provide remedy against such exiurtioiLs; and in 
the same parliament it was granted liy the king, that nothing 
should be levied or paid in burden or damage of the kingdom; 
and an iifiposition having been, notwitlLstanding, made by the 
j)opo on the clergy, and levied by authority of the arclibishops 
u))on their suffragans, without the common cotwicil and assent 
of the kingdom, writs were directed to the ])ersoi)s employ ed 
for tlio purpose, to forbear levying such impositions. 

Those proceedings declare tliat, acconling to tlie constitu- 
tion of the government, no imposition could he made on the 
people of hhigland, without the common council and assent of 
the kingdom ; and that the king was advised that, there 
existed no otlun* power besides parliament, by which any such 
imposition could l)e made : and thougli liis grandfather liad 
acted in derogation of this general right, Richard 11. always 
had recourse to jjarliament to authorize any pecuniary impo- 
sition on the ])eople. 

The clergy made fVccpient, hut unsuccessful, attemjvts to 
SO} >a rate themselves from the laity, and, as a <listinct estate of 
the realm, to have a negative on all the proceeding in parlia- 
ment, and tlius to ])laee the sejiarate conventions of the ch^rgy 
as a control on the lords and commons •’ : l)iit the assent of 
the clergy, as a body, was not essential to any statute or ordi- 
nance ; hccaiiso they had scats in parliament, only in respect of 
tlieir temporal estates ; and the several statutes made, controll- 
ing the ])o\ver of the see ol‘ Rome, were generally enacted, 
not only without the assent of the prelates, but, in some 
instances notvvitlistaiuling their express refusal to give such 
assent, and tlieir declaration that, giving such assent, M'ould 
have been in hn>a(rh of their oaths of obedience to tlie sec of 
Rome 

The <]e])osition of the king occurred at a time, when every- 
thing seemed to (‘onti'ilmte to his support, in the exercise of 
that arliitrary ])Ower which he had assume<l. Those whom 
he had reason to fear, were removed cither by violent death 
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^ 2 Hallam’s Const, Hist, 27. 
" Ibid. 348. 


•- Rot. Pavl. Richai’tl TI. tOfi. 

■* 1 Dig. rccr. passim 335 — 347* 
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or banishment, and others were secured in his. interest b) 
places or ftivoiii*s at courti The great offices ef the crown, 
and the magistracy of the whole kingdoin, v\rere jJut into such 
hands as wore fit for his designs; besides which, he had a 
packed and servile parliament *. 

lint the same' spirit of libert}' which had been so slow to 
;kct tinder so many provocations, acted with the greatest vigour 
when it was least exj>ected. 

Tlie armies would iiot light for the king against their 
country; somi^of his ministers were hanged, particularly those 
who had been the great instruments of taxing and oppressing 
tlie people; and the kiiig^ in his distress, saw himself for> 
saken by those, whom he should have forsaken before ; the 
very men who had so much -flattered him with their excessive 
love and loyalty, and, like those mean insects which live witli 
a little warmth, but shrink at any change of weather ; they, 
wlio had contributed to all bis errors in iirosjierity, trans- 
planted their zeal into the new sunshine, as soon as liis suc- 
cessor demanded the crown. 


•''* BoHiigbroke’s Hist. Eng. (>4. 
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Chapter IV. 

THE LINE OP LANCASTER. 

A.B. 1399— 14CI. 

HENRY IV,— HENRY V.—HENRY VI. 

Section I. 

HENRY IV., Septeinbor 29, a. d. 1399, — March 20, a. d. 1413. 

1, The Title of Henry IV, to the I 2. The Constitutional Rights of the 
Cro^vn. I Lords and Connaons defined. 

3. General Legislative Enactments. 


1. The Title of Henry /F. to the Crown, 


^ViLTJAM 11, and Henry I, had obtained the throne in 
])r(^*udice of the (daiins of their elder brother Robert; Stephen 
luid been advanced to the same dignity, contrary to every 
opinion of heredit^y*y succession ; dolm had been crowned in 
opposition to the claims of Arthur, the son of his elder 
l)rotlier ; l)ut from that time, during a period of two hundred 
years, the opinion of hereditary right to the throne liad l)een 
preserved without jntorruption. 

For although Edward III. had been invested with the 
royal power in the lifetime of his deposed father* it was in 
tlie character of apparent heir of that father ; and his grandson, 
Richard II., at a very early age, had succeeded his grand- 
father, before whose dcatli the peo])le and the parliament 
liad shown an anxiety to obtain a recognition of the title of 
Ricliard to the succession, as the representative of his father. 

But Henry TV. obtained the crown, evidently against tlio 
prevailing opinion of hereditary right, to the prejudice of the 
claims of the Earl of March, the^grandson of Lionel, the 
elder brother of John of (Jaunt, father of Henry; and the 
right of the Earl of March, as presumptive heir to the crown, 
had been acknowledged by Richard. ^ 

The title of Henry IV., though he sometimes affected to 
derive it througli a different channel, depended wholly on the 
authority of the lords and commons, suramoned in the name 
of Richard to attend his parliament, in which tlic tliree 
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estates of the realm exereised the authority to depose their 
king, and to place another on the throne. These acts of 
power, notwithstanding the preceding struggles, and in some 
degree the violence of the depo.sition, had a considerable effect 
on the minds of the people, by raising in their estimation the 
power and authority of parliament ; and also tended to impress 
on the king, the degree of his dependaiice on that assembly/ as 
being tfie origin and support of his regal authority. 

Faction, as it oppresseth the whole conuriunity, if it suc- 
ceeds ; so it often draws o])p)*ession, not only on itself alone, 
but on the whole community, wheo it fails. 

The attempts to dethrone Henry IV. ^ was a justification 
to support himself by a military force ; and was an excuse, in 
the minds of many, for governing with a severe luind ; for 
doing several illegal and tyrannical actions ; for invading the 
privileges of parliament, at least, in the point of elections ; 
and for obtaining, by these means, frcijiient and heavy taxes 
from the people; for all this might appeal* the harder, because 
,it happened iu the reign of a king, who had no title to the 
(n*own but the good will of the people, and the free gift of 
parliament; so it might appear, on th^ other hand, loss 
grievous, because some part of it was rendered necessai*y by 
the opposition, wliich a fiictiou made to a parliamentary 
establishment ; and because the rest of it was represented, 
under that umbrage, to be so likewise, by the court logic of 
that age*. • 

The king, shortly after his accession, came to the parlia- 
ment; and there, by assent of the lords s])i ritual and temporal, 
Richard, late king of England, was adjudged to perpetual 
imprison 111 cut, to remain .secretly in safe guards 

To this jiroceeding the commons were not parties, but they 
shortly afterwards shewed to the king, tliat as the judgments 
of parliament belonged solely to the king and the lord.s, and 
not to the common.s, unless the king pleased of his s|)eoial 
grace, to sliew them siicTi judgments for their ease, that no 
record should he made in parliament concerning the said com- 
mons, that they were or should he jiarties to any judgment 
given or ^ be given in parliament. 

’ Wal&ing. 362 — 368. OtterboimiP, 244. Ypod. Neiist.'5i>C, 5(>0. Hall, 
fol. 21, 22, H scq. 8 Kymcr, 313—338. Ilarl. MSS. 42, fol. 152. 3 Iliinie, 
63, 70. 3 lingarcl, 279—303. 

^ Bolingbroke, Hist. Eng. 66. 

Kot. Pari, lien, IV. 426, 427. 3 Lingavcl, 278. 
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To tliis it was answered by the Archbisliop of Canterl>ury, 
by command of the king, that tlio commons wsere petitionors 
and demanders, and that the king and the lords, of all time, 
had had, and ought to have, of right, the judgments in parlia- 
ment, in manner as the commons had shewn ; save that in a 
statute to bo made, or in grants and subsidies, or such things 
to bo done for the conimoii profit of the realm, the king 
would have especially their advice and assent; and this 
order of proceeding should be liolden and kept in all time 
to come. 

The commons, in the convention of the estates, had con- 
curred ill the judgment of deposition against llichard; but the 
judgment of perpetual inijiri.sonmcnt against him, was not a 
legal consequonce of that judgment, nor was it in an^maniier 
a judgment of laAV, but a more ordinance of policy; it there- 
fore ought to Ixixxe l)een by statute ; but the commons t/u'- 
dninied the right of exercising judicial powers. 


2. The ConMtf/iftimcd Ulahts of the Lords and Commons 

d (fined. 

The Iving being obliged to conciliate the nation, the 
('ommons, aware of their importance, assumed jiowers, which 
had mn er been exercise<l by their jircdci^essors. 

In trie lir.st year tliey procured a law, that no judge, in 
eoncui'riiig witli any inifpiitous measure, should be excused by 
plOMdiiig the orders of the king, or even the danger of his own 
lil(‘ from the menaces of the sovereign \ 

Tlio reasonableness and expediency of this measui'c arc very 
manifest; it being the indispensable duty of a good minister 
to dissuade his master from all illegal measures, or, if ho 
<*aimot prevail, to <iuit his service, rather than suller himself 
to he made the instriivneut of them; and if the commands e>f 
the j^riiice were to be allowed a siifilcient justification, llie 
jiverogative of doing no wrong, would be extended to ministers, 
and nobody would be left accountable for mal-admiuistration. 

In 2 Henry TV., the commons claimed a right of not granting 
any supply before they received an answer to tlieir petitions ; 
which was a tacit manner of bargaining with the erowii*. 

They also inserted in their pecuniary grants, that the king 
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^ Cotton, JlfU. a Ifume, 71L 
Cotton, 4 (M!. 3 Rot. I’arl. 458 . 3 Lingani, 322 . 
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could not lawfully raise such aids, Avithout the consent of the 
lords and connnons®: and, in consequence, no precedents for 
arbitrary taxation of exports or imports occur from the acces- 
sion of Richard IL to the reign of Mary\ 

In the fifth year they desired the king to remove from his 
household four persons, who had displeased them, among 
whom was his own confessor; and Henry, though he told 
them that, he knew of no offence which these n.ien had com- 
mitted, yet, in order to gratify them, complied with their 
request ^ 

III G Henry IV., the house voted supplies to the crown, but 
a])pointcd treasurers of their own, to kSCC the money disbursed 
for the jmrposes intended, and required them to deliver in 
their accounts to the house®; and from that period, the supply 
was generally ap])ropi*iated to specific purposes, excepting a 
certain sum for the absolute .disposal of the crown ; a custom 
which first originated during the minority of Richard IL 
The privilege of freedom of debate, of verbally presenting 
, their petitions^, and exemption from arrest or imprisonment®, 
were also recognised in this reign. 

lu 8 Henry IV., the commons propossed, for the regulation 
of the govci’iiinent and household, tliirty important articles, 
which were all agreed to; and they even obliged all tlie 
members of council, all tlio jiulges, and all the officeiv^ of the 
household, to swear to the observance of them®. 

The increased authority of the commons arose from tlie 
domestic difficultie.s of the crown ; but when the kingdom 
became more settled, ho repnlsod their aggressions; — thus, 
when the speaker made his customary apjdicatioii for liberty 
of spoccli,"''. the king told liim, “ lie would have no novelties 
introclueed, and woubl enjoy his prerogatives^®.'’ 

The king, however, in danger and prosperity maintained the 
inviolability of church property, thus; — the commons, in the 
sixth year of this reign, Avlien reijuired to grant supplies, pro- 
posed that the crown should seize all the temporalities of the 
church, and employ them as a perpetual fund to serve the exi- 
gencies of the state; but Henry discouraged their application 

3 a Rot. Pari. 493. 3 Ilinioe, 79. * 2 Howeirs State Trials, 443, 507. 

^ Cotton, 420. 3 Rot. ParL 523, 627. 3 Hume, 78. 

« Cotton, 438. 3 Rot. Pari. 52.3, 629. 3 Rot. Pari. 540, 642. 

“ Ibid. 450, 523, .67.3. » Cotton, 4.60, 457. 

3 Rot. Par!. 04(1. 3 Linj»ard, 320, 321. .3 Hume, 78. . 

” W.alsing. 371. Ypoil. Neiwt. 303. 
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ami when in the eleventh year they made a similar, but more 

zealous” proposition, ho gave them a severe reproof-^. 

In 7 and 8 Heiiiy IV. the settlement of the succession 
to the crown, was ordered to be exemplified under the great 
seal, and according to the language of this instrument, the 
knights, citizens, and burgesses, assembled in parliament, were 
then considered a>s ])rocuratores et attornati” of all the coun- 
ties, cities, and boroughs, aiuf of the whole people of the 
kingdom, “ per universitates et communitates” of the same 
couiities, cities, and boroughs, and by the whole people of 
the same, lawfully constituted, according to the style, maimer, 
and observance of the kingdom. 

llierefore, by the usage of the kingdom, the knights, citi- 
zens, and burgesses, as then elected and returned, though 
elected and returned only by some, were to be considered as 
in eflect j)rociirators and attorne\'s for the whole, and had 
power to act for the whole ; and that for this purpose they 
wej'e assembled before the king, and before the pi'elatcs, and 
tlio lords, and all who, according to usage, ought to attend the 
])ar]iamcnt. 

Enactments were likewise made, respecting the election of 
knights of the sliire, l)y which it was provided that at the next 
county to be holden after delivery of the M rit to the shcritf, 
])roclainatioii should bo made, in full county, of the day and 
place of the parliament ; and that all those udio should bo 
tbeii preserit, as well suitors duly summoned for any cause as 
others, should attend the election of their knights for the 
parliament, and then in county should go to the election, 
freely and indifrereutly, notwithstanding any prayer or com- 
maud to the contrary; and after tlie knights should bo elected, 
wliether absent or present, their names should be written in 
an indenture, under the seals of all those who sliould elect 
them, and annexed to the parliament writ; which indenture, 
so sealed and annexed, should be deemed the return of the 
writ as to the kniglits of the counties. And that in writs of 
the parliament in future should bo inserted this clause, — Et 
electionem tuam in pleno coniitatii tuo factam, distincte et 
aperte, sub sigillo tuo, ot sigillis corum qui electioni illi inter- 
fueriiit, nobis in caiicollaria nostra, ad diem et locum iu brevi 
content, certifices mdilate^^‘*’ 

Walsing. 370. 8 liymer, 627. Otterboume, 267. 

3 Hot. Farl. 574, 675. Stat. 7 Hoary IV. c. 15; 4 Inst. 10, 46. 
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It was likowiso enacted that a sheriff iiiaking a false return, 
or acting in opposition to Stat. 7 Henry i V. c. IS, was sub- 
jected to a fine of one hundred pounds, and . the judges of assize 
were empowered to inquire into such offences, aiul to pass 
sentence on the delinquents 

These statutes were intended to settle the manner of 
election of knights for those counties, which then sent mein- 
bors of parli ament, and to ascertain th(3 persons wlio were to 
elect tho>se kniglits, because, from the mode of election which 
had hitherto ])revailed, much depended on the partiality of 
the sheriff, wJio being appointed by the court, seldom hesi- 
tated to make an undue return, when re(|uested by the 
government, and which had caused ft*eqiient remonstrances. 
Another equally cogent motive was, that, in many preceding 
parlianients, the commons, by their petitions, hail desired a 
parliamentary declaration, by whom the wages of knights of 
the shires wore to be ])aid ; but to tliese petitions of the 
commons, answers were given referring only to usage ; and 
from some of those petitions it ajipeaved, the ]>cers bad in- 
sisted that, their tenants being rejiresented by tlien^ wore 
exempted from that charge. 

In the proceedings on the de)>ositioTi of Itiidiard If., the 
peers assumed tlic cliaraeter of one of the estates of the 
realm, all the rest of the laity, compreheiHling the tenants of 
those peers, being considered as forming another and distinct 
estate; and this third estate was evidently corisidcfed in the 
proceedings on the deposition of Kiidiard, not a>s I’cpresentod 
in any part, by the temporal lords, who formed the second 
estate, but as represented in the whole by the rejirescn- 
tatives of the commons in parliament ; and in the description 
of tile parliament, in the exemplifications of the acts of 
settlement of the crown, in 7 Henry IV., and indeed througli- 
out the whole of the reign of Henry TV., the elected knights, 
citizens, and burgesses in parliament, were treated as tho 
representatives of all the couimoiis of the realm, forming tlio 
distinct third estate; the ’temporal lords appearing only on 
their own behalf as the second estate, of which they were tho 
only members 

a Hot. Pinl. 001. Stat. II Hoary iV. c. 1. a Lingard, 317, 310. 

Wlntoloclc lias asserted (2 AVhiteiofko, Pari. Wiit, 43,) that tiro ‘Hhroc 
e.states are king, lord.s^ and commons Imt this position cannot he sup- 
ported by the ancient records and law hooks {3 Jlallam’s Middle Age-, 
100). “ This laud staiideth,” says the Chancellor Stillhigton, in 7 Edward 1 V-j 
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Thus gradually the constitution of the legislature became 
formed as at present. The roprosentativ^e system by elections 
for counties, cities, and boroughs, was gradually introduced, 
indebted for its origin to the pecuniary necessities of the 
crown, as it could obtain more from them l>y such a mode, 
than by a reasonable tallage ; and fiindly cstabli>slied by usage 
rather tliau by j)ositivo law. No definitive enactment having 
l)eeu |)roviously made, declaring who should be #ie persons 
reproseuted^^, and who should be the electors of the knights of 
the shires, till Stat. 7 Henry IV. 

The two houses of parliament were not accustomed, previous 
to this period, tocousidor their resjicctivo rights and privileges 
with that jealousy, which they have subsequently doue. 

In the jiarliamont vvliicb assembled at (lloucester in .9 
Ileiiiy IV., the commons ))i‘aycd the king that certain lords, 
whom they named, miglit he assigned to commuiic with them 
(>{' certain matters, for tlio common profit of tlie whole king- 
dom; a request wliicli had been made on previous occa- 
sions, and which the king gmiited ; hut the commons 
henceforth availed tliemselves of every o])))ortiinity to claim 
peculiar jirivilcges, jiai'ticularly respecting pecuniary grants to 
the crown. 

Tlio king had assomhled the lords spiritual and temporal 
in his presence, and they were recjuircd to state what aid they 
conceived necessary for the juihlic service. 

To this tlie lords answered, that less would not suffice than 
a toiith and a half of cities and boroughs, and a fifteenth and a. 
lialf of other laAincn, and a grant of the snlisidy of wool, 
leather, and wooHells, and other duties for t>vo years. 
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Stilt- / Uen. lA". 
c. l.'», first de- 
fined the el(‘ct()rs 
of nicnibcra of 
piifluiruont. 


ahvlity.'iiid privi- 
]e;.:cs of the two 
iKoi.ses of piirliii* 
inent. 


The lords ndvifro 
the king, jis to 
tliu amoiml; of 
j>ubHc iiitia. 


‘^])V tlii’pp slates, and iil) 0 \e lliat on^' nniicipal, Uait is to wit, lonls siiirii aal, 
lords teinj) 0 }‘al, and (*ojnnions, and over tliat, state rovidj ns onv sovio'eioa 
lord tin* (5 Hot. J?arl. t»22.) 'rims, too, it is declared tliat tiiotrt.aly 

of StaplovS* ill 1492, wais to be confirmed ‘‘per ti-es stains regnlAn^dia^ riteet 
debite coiivoi'utos, videlicit per prelates et cleriun, nobil(;s, et eojuinuiiilat(\s 
i’jnsdeTii repii.*’ (l2 Tlyiner, rdifi.) 

The only authority wliicl I can bo cited for AVhilelocke, is in 2 lleniy 
IV., Avlierc the commons say, that the states of the rt'aiin may he cojii- 
pared to a trinity, that is, the king, the lords spiritual and temporal, and 
the conunons. (3 Kot. Uarl. 4i'>lk) 'J'his passage OJily pjoves tliat by estates 
of the roaltn, was meant memhers, or necessary parts of the ]>arUanient. 
I'he en*or has originated from an inattention to tlie primary smise of the 
word “status,’* whicdi nieaiiH an order or condition into which men are 
classed by the institutions of society. It is only in a secondary or rather 
an eUiptical application, that it can be referred to their i*ei»resentatives in 
parliament or national councils. 

I Rep. Dig. Peeiv357. 
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By conimand of the king, a message waKS sent to the coni- 
nions, to send to the king and the lords a certain number of 
their fellows, to hear and report to their fellows what they 
should have in command from the king. The commons sent 
twelve of their members, to whom the question put to the 
lords, and the answer given by the lords, wore delivered ; 
whicdi answer the king willed they should report to their 
fellows. 0 - 

The re])ort being made to the commons, they affirmed the 
proceeding to be in prejudice and derogation of their liberties : 
thus claiming, as the representatives of the people at large, 
that all grants of aids must proceed first from them, and 
could not originate witli tlie lords; an assertion inconsistent 
witli the flame of such an assembly, as was re([uired by the 
Charter of John, and inconsistent with many proceedings in 
the reign of Ilenry III., and particularly in the assembl}', 
whoso answer to the king produced the parliament of Oxford, 
in the forty-second of that reign. 

The king, as it is stated on the Roll, hearing of the trans- 
action in the commons, and willing that nothing should he 
done then, or in future, which itiiglit any way turn against 
the liberty of the estate, for which they were come to the 
jiarliament, nor against the liberties of tlio lords; Avilled, 
and granted, and declar(?d, that it should be lawful for the 
lords to cominnne amongst themselves in that ))arliament, 
and in ever}' other in time to come, in absence of the king, of 
tlie state of the realm, and of the remedy iicces.sary for tlie 
same; — and that in like manner, it should be lawful for the 


eominons coiiiinoiis, ou thcii* ))art, to commune together of tlie state and 
commiiiu togc- jvforcsaid : — provided alwa}'s, that the lords, on their 

])art, and the commons on their part, should not make any 
report to the king, of any grant, by the commons granted, and 
by the lords assented to, nor of the communications of the said 
grant, before the lords and commons should be of one assent 
and accord in such matters; and then in manner and form as 
had been acustomed ; that is, by the mouth of the speaker of 
tlic cominoiLs. 

The king willing, moreover, by assent of the lords, that the 
coimnimi(*ation made in that parliament, as before stated, 
sliould not be drawn into example in time to come, nor turn to 
the prejudice or derogation of the liberty of the estate for 
which the commons were then come; neither in that par- 
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liament, nor iii^ny other in time to come; but he willed that 
liirnself, and all the other estates, should be as free as they 
were before^®. 

This declaration on the part of the crowni, seems to have 
placed the king, and the two houses of parliament, in that 
separate and independent situation in which they are now 
respectively situated. 

Not indeed as a novelty, but as a solemn declaration in 
|)ar]iament of what had been before accustomed, although 
proceedings of a contrary tendency might have taken place in 
former parliaments: — and this declaration in ])ar]iainent, with 
Stat. 15 Edward 11., and the statute passed in this parliament 
declaring, Avho should l)e the electors of the knights of the 
sliires, and the repeated declai*ations in this and preceding 
parliaments of Henry IV., tliat the House of Commons as 
tlien constituted, was the representative of the third estate, in- 
cluding all the laity of the kingdom, except the lords temjwa), 
ami that the lords temporal by themselves were a distinct 
estate of the realm, appearing personally in parliament, seem 
to liave completely settled, what M’as in future to be deemed 
tlie true constitution of the legislature of the kingdom, espe- 
cially with respect to the im|)ortant point of grants of aid 
to the king, and with respect to the se])arato and distinct 
offices and duties of the two lionses of j^arliauicnt, and their 
respective separate and independent ])rocecdings, and also the 
i’clation. wdiich the king was to bear to the two houses of 
])arlianient respectively, except only as the privileges claimed 
by tlie clergy may have interfered. 

3 . General Lef/idatire Knactmants, 

Several important statutes were })as.sed ; — one confined tbo 
guilt of treason to the offences enumerated in the celebrated 
act of Edward 111.^; aiiotlier abolished appeals of treason in 
])arliament, and sent the accuser to the established courts of 
law*^; a third declared that the authority of parliament 
should never more be delegated to a committeo of lords and 
coiumons®; and a fourth forbade, under the heaviest penalties, 
any person besides the king to give liveries to his retainers. 

3 Kot. Pari. 427. * Stat. I Henry TV. c. 10. 

" Ibid, c. 14 ; vide anto 111. ® 3 Liugaid, 277, 278. 

^ Stat. 1 Heviry IV. c. 7* Stai. 2 Henry IV. c. 21. 
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ICH. 


Section II*, 

HENRY A^, March 20, a. d. Ui:),— Augiiet 31, a.d. 1422. 

1. Pei*soiis to be chosen and choo8ev.s 2, Illegal Taxes not levied by tia 
of KnigTits and Burgesses to serve House of Lancaster, 

in I'arliamoxit. 

1. Persons to be chosen^ mid choosers of Kniff Ids and Burgesses 
to serve in Parliament. 

In the Bhort, but triumphant govornuient of Ileniy V., the 
spirit of fiictiou was awed, and the spirit of liberty had no 
occjision of exerting itself ; at least with struggle, or in any 
signal niannei’, under a princx', just, inoderato, and pious, 
according to the religion of those times h 

This reign was jiroductive of an im])ortMnt statute ^ as to 
tlie classes of people who should bo chosen, ainl should 
choosers of the knights and burgesses to serve in parlianient, 
by which the hiirfits of the shires were not to be cliosen, unless 
resident within their shires, and the knights, esijuires, and 
others, choosers of sucli knights of the shires, were also to he 
resident within their shires. 

The citizens’' and ‘Mjurgesses,'’ of the cities and boroughs 
were to 1)C cliosen from men, citizens and l)urges8es resiani\ 
dwellinch and free^ in the same cities and borouglis, and none 
other in any wise^. 

The general doctrine of residonce’" is thus applie({ to the 
persons who wore to vote in the shires, as the inhabitants of 
the county and likewise to the borouglis, the Imrgesses uf 
which were resident^ and in tliat character M'onld bo suitoi-s ol* 
the court leet : — they were to be dwelling,” and so would be 
liouseliolders,” and would i^iy scot and lot : tliey wei*e also to bo 
of "‘'free'' condition, and therefore would be sworn and enrolled 
at the court Icxt ; and would be free and lawful men of the 
place, where they were , enrolled and dwelt ; and as that was 
a borough, they would be burgesses : and this construction of 
the statute is supported by the Saxon laws, — tlio common law, 
— and all tlie legal and municipal records up to this period. 

‘ BoUi)gl)roke, Hi.st. Eti*^. (»a. * Stat. 1 Henry Y. o. 1. 

Tliig istatn to is an isolated instance, wliereiii the I louse of Connnons 
and tlie court of King’s Beiicli, iisurjjod the power of declaring it xiiifit to l)e 
observed, when it was unrepcaled by any enactinent, njwn the principle of 
clefuietndc, a doctrine whicli cannot he too severely reprobated (vide 1 Peck, 
note 1» o3. Stat. U Geo. 11!^ e. 5(i). 
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Importance has been attached to the hypothesis^ that mem- 
bers for the borouglis have been stated to be returned at tlio 
conn fey courts, and from whence it has been inferred, that the 
elections wore there also : — but tho. olections were always 
made in the boroughs, with the assent of the inhabitant house- 
holders, and if any of tlio electors ap))rohondod political 
treachery, then they pci’soually presented tlic return to tho 
.shoriiK while he was presidiug in the county court*. 

2. lUiiffal Taxes not lecied bjf the House of Lancaster. 

With respect to the imposition of taxes, none of the 
piinccs of the House of Jiaiicastcr, ventured to im])o;se taxes 
without consent of parliament: tlieir douldful or ])a<l title 
became so far of adAuntage to the constitution: — l)e(:\ause the 
rule thus became fixed, and could not safely be Irrokcn after- 
wards, even by more absolute ])riiices*\ 
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IIENliY A^L, Augiust 31, a. d, 1422, — Marcli 4, a. d. 14<>I. 
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1 , National Disorders, 

The sjnrit of faction wliieh prevailed in the reign of 
ileiuy YI,, the loss of all the proviuetNs iu France \ the dis- 
content which followed % aiid the claims of hereditary right, 
iu opjiositioii to tlio parliaineiitary title of the [louse of 
Lancaster*^; were ])roductivo of disorder in every ]>art of tlio 
gnneriiment 

Tho commons had it much in tlieir power to enforce the 
execution of tho laws ; and if a defect was ex])erieiieed in this 


^ Trymie, 232, 237. ® *1 Hume, 122. 

^ iFUymor, 153 — 200. Jlot. Tarl, Henry VI. 147, ct soq. 3 Alonstrel. 
21, :}0. Hall, 101—100. Grafton, 040. AVil. Wyrceet. 4«J). 3 Liugard, 

413, 434, 430, 472. 3 Hume, 177, 17». 

3 Hot. l^arl. 172—102. AVil. AA^rcest. 407—470. 3 Lingard, 437, et 
sv<[. 3 Hume, 170, ct 

AVhetham, 405. AVil. AVyreest. 404. Rut. Tarl. Heiiry A^. 375—383. 
3 Lingard, 488—402. 

* 3 iliime, 188, et scq. 
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particular, it proceeded less from any exorbitant power of tlic 
crown, than from the licentious spirit of the aristocracy, and, 
perhaps, from the rude education of the age, united with an 
ignOtanee of the advantages resulting from a regular admini- 
stration of justice. 

Notwithstanding the violence of rival factions, the commons 
maintained their rights to vote and appropriate the su})plies, 
the impeachment of obnoxious ministers ", the personal security 
of their members was protected*’, and to this reign may be 
ascribed, the recognition of important constitutional principles, 
and the enactment of several salutary measures^. 

2. Potcers of the King to apjmnt a Regent. 

It w^as recognised as a constitutioiiMl principle, that though 
the king, in the case of temporary absence from the realm, 
might appoint a regent with <lclegated autliority during his 
absence, }'et ho could not, without tlio concurrence of the 
three estates, provide for the government during the minority 
of Ijis successor. Thus Henry VI. was but nine months old 
at his father's death, and altliongli Henry Y. had conferred 
tlie regency upon the Duke of Gloueestei*, yet on the twenty- 
seventh (lay of the first session of parlianumt, it is entered u])on 
the ladl, tliat tlio king.^ (jonsidering his tender age, and 
inability to direct in jierson the (*oiicerns of his realm, by 
a.s.scnt of lords and commons, appoints the Duke of Dedford, 
or, in Ills absence beyond sea, the Duke of Gloucester, to be 
protector and defender of the kingdom and English churcli, 
and the king's chief counsellor.'^ This appointment w’as mad(i 
during the king’s pleasure ; sixteen (*ouncillors Avere named in 
parliament, to assist tlie protector in his administration : and 
their concurrence ^yas made necessary to the removal and 
appointment of officers; and in all important business that 
w^as executed by order of council, the Avhole, or major part, 
were to be jiresent ; “ but if it were such matter that the 
king hath been accustomed to bo (u^unsolled of, that then the 
said lords proceed not therein, wdtliout the advice of my hu’ds 
of Bedford or Gloucester*.” 

•’ Xlollmgslied, 631. Grafton, 607. Hall, 157- 3 Iliime, 165. Cotton, 61*. 

® Stat. 11 Henry VI. c. 11, et vide etiam. 3 Rot. Pari. 641, 542. 

^ 3 Lingard, 407—490. 3 Hume, 212, 213. 8 Henry, 68—70. 

I 4 Rot. Pari. 174, 176. 
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Another principle was also acknowledged, that whenever 
the reigning monarch, either through unforeseen absence, 
extreme youth, or mental disease, was incapable of performing 
the functions of royalty, the exercise of his authority dev^ed 
exclusively on the House of Peers, who appointed the great 
officers of state, and the members of the council, giving to 
them powers to transact the ordinary business of government, 
but resuming those powers, as often as they themselves assem- 
bled, either in parliament or in a great council. 

Tills right was exercised upon the accession of Henry IIL*, 
Edward l.^ Edward 111.^, Richard II.®, and Henry VI.®; 
and its recognition in the reign of the latter sovereign was 
rcupiired from the Dukes of Bedford, Gloucester, and York, 
who declared that, dui‘ing the king^s minority or incapacity, 
they were entitled to no more authority than any other peer, 
unless it were conferred upon them by the wliole body. 

The House of Peers also exercised exclusive jurisdiction 
where the succession to the crown was disputed ; and when, 
in this reign, the Duke ol* York claimed the throne, it was 
the House of Peers whom he addressed ; as it was that house 
alone, which liad authority to decide the question, and the 
commons never claimed a riglit to intcjrfere: but, if an act of 
])arliamcut is required to enforce tlio judgment of the ])eers, 
then the “ assent of the commons must be obtained ^ 

3. 1 thill (f Importance of the Commons, 

From the rising importance of the commons, knights, 
citizens, and burgesses, vv^ei’c considered in a different character 
from that in which they had heretofore' been held, and heiice- 
ibrtli, political parties adopted any matKCUvre which could con- 
ciliate their jirejudices, so as to make them the servile instru- 
ments of their ambitious projects. 

The reigns of Richard II. and Henry IV. had shown the 
dangerous eoiiscquencos of that influence, wdiich the crown liad 
obtained in the election of members of parliament. The^ 
watchful spirit of liberty, or of party, w^as soon alarmed and 
])rovokod during the reign of the tlwee Lancastrian princes, to 

^ Afatt. Paris, 243. Alatt. Westnionast. Ap. 2. Biady’s Hist. Eiig. ). 

" 2 Hot, Pari, 52. ' 7 Byiner, 171. 

® 4 Hot. Pari. lfJ9, 326, 453, 5 ib. 242, 409, 411. 

^ Cotton, C(;r», 666. Grafton, 64.3 — 647. Hollingslifd, 657. 3 Lingard, 
497, 49«. 3 Hurne, 205— 207. 
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make such regulations ahoirt elections^ and about the pioperty 
and other qualifications of the electors and electet^l, as seemed 
at that time sufficient to prevent this influeiioe for the future. 

Hhe principle under which electors arc required to possess 
a property qualification, is for the purjiose of excluding those 
who, from the meanness of their situation, are esteemed to 
have no will of their own; it being thought that, if these 
persona had votes, they would bo tempted to dispose of them 
under some undue iuflueiico or other. This would give a 
great, an artful, or a wealthy man, a larger share in eloctioiLs 
than is consistent with general liberty. If it w^ero probalilo 
tliat every man would give his vote freely and without iullib 
eiKre of any kind, then, upon the true theory and jwincijdcs or 
liberty, every member of the community, however poor, should 
have a vote in electing those delegates, to whose charge is 
committed the disposal of his jiroperty, his liberty, and his 
life. 

But since that can hardly be expected in persons of indigent 
fortunes, or such as are under the immediate dominion of 
others, nil popular states have lieeu obliged to estalilish certain 
qiuililications ; whereby some, who are suspected to have no 
will of their own, arc excluded from voting, in order to set 
other individuals, wliose wills may be supposed independent, 
moi'e thoroiiglily upon a level with each other. 

This constitution of sufiTuges lias always l>een framed ifl 
England upon a. wiser ])rii)ci]i]e than either of the methods 
of voting, liy centuries or by trilies, among the Itomans. In 
the method of centuries, instituted by Servius Tullius, it was 
])nncipa11y property, and not numbers, that turned tlie ^scalG; 
in the method by tribes, gradually introduced by tlie tribunes 
of the people, numbers oidy were regai'ded, and property 
entirely overlooked. Hence tlie laws passed by the former 
method had usually too great a tendency to aggrandize tlie 
patricians, or rich nobles; and those of the latter had too 
much of a lev^elling principle \ 

In the eighth ye^r of this reign a statute was jiassed for the 
regulation of the choosers of knights, of the shire, wliich 
recited®, “ that the elections of knights of shires to come to 
parliament in many counties of the realm of England, had of 
late been made by v^ery great, outrageous, and excessive 

^ 1 Bliick. Coin. 171, 172. " Stat. a Heiny Tl. c. 7. 
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number of people dwelling within the same counties, of the 
which most part was of people of small substance, and of no 
value, whereof every of thorn pretended a voice equivalent, as 
to such elections to be made, Avitli the most worthy knights 
and esquires dwelling within the same counties, whereby 
manslaughters, riots, batteries, and divisions among the gen- 
tlemen, and other people of the same counties shall very 
likely rise and be, unless convenient and due remedy was 
provided and therefore it was enacted, that the ‘ knights 
of the shires" should be clioson in every county, by peo])lo 
dwelling and resident in the saino counties, whereof every one 
of them should have free land or tenement to the value of 406'. 
l)y the year, at the least, aho'^e all eharffes ; and that tliey, 
which should be so cliosen, should bo dwelling and resident 
Avithin the same counties, and siicdi as had the greatest mimbor 
of tlioin, that might expend 406*. by the year or above, as afore 
is said, should be returned, by the sherift* of every county, 
knights of the Parliament."’ 

And by a statute in 10 Henry VI., it was required that the 
clioosers of kiiiglits for parliatnent should be people dwelling 
and resiaiit in the counties, whereof every one »should have 
freehold to the value of 406*. by the year at least, above all 
cliargos. 

The eflbct of these .statutes was an infringement on the con- 
stitution, by di^sfrancliising all those freemen who were not 
“ freeholders,"" &c., while they gave no right to freeholders of 
40, y. per annum, Avhich they did not previously possess as 
hoiiHeholders. From the preamble of the former statute, it 
appears that the alteration \v7is proposed, not in consequence 
of any disturbances that had arisen, l>ut for the pur])Ose of 
|)re venting those, Avhich “ sliall very likely rise and be."" 

The general class of voters is again distinctly defined to ho, 
'' peoplp dwelling and resiant wdthin the county;""’ and the 
same would have been the description of the voters, if tliey 
had been living in a borough, namely, tlio resiants in each of 
the causes owing suit to the king’s court in the county — i. 
the sheriff's tourn — and in the borough to the leet, because, 
as there is no special provision of the law either way, the 
general law would be sup])Osed to have prevailed in lioth ; by 
which means they would have been on the same footing, 
differing only in tluKS respect, that while the one was confined 
to the borough, the other extended over the wliole count} . 


IlEJ^nv VI. 
1422—14^1. 


Knigl ts to l)p 
tliost*! by tlioRff 

llVO ffW 

Itind or tfiionient 
of forty sbjUiiiga 
i;>er ariimni. 


Stilt. 10 Hen. VI. 


Objffot of 

Stilt. » non. VI. 

r. 7, JtOil 10 
Ikn. VI. 0. 2. 


(Jonerul class of 
voters <lcfiiieU. 



HewRY VI. 
1422— Mftl. 

Princsiiiles of 
Saxon and coin- 
nion law unim- 
paired. 

Beoreaae of 
members of par- 
Huiueut. 


The cauBes to 
wliioh it may be 
ascribed. 


Parliamentary 
frauchise re- 
gnrdc<l nH an 
onerous lairdcn. 


Rofusjil of bur- 
gesws to attend 
tlieir iJ.'irlianu’ii- 
tnry duties. 


THE LINE OF L ANOASTEH. f C h. 

It appears by the year-books and statutes at the period 
when these enactments were niade^ that the principles of the 
Saxon and common law were continued, the distinction 
between villainage and freedom recognised, and the tourn and 
leet in universal practice. 

Although two hundred citizens and burgesses sat in the 
parliament of 23 Edward L, yet in the reigns of Edward III. 
and his three successors, about nftiety places, upon an average, 
only returned members ^ 

This decrease may be ascribed to two causes, the disinclina- 
tion of the burgesses to be represented, and the corrupt con- 
duct of the slierifEs. 

Every city and borough wore obliged to elect representatives 
out of its own constituency, who were resident among them- 
selves, as being the best acquainted with their local grievances, 
and had also to contribute to their expenses. 

As neither the boroughs nor their representatives then par- 
ticipated in/‘ ])oliti(?al jobs,*’** the parliamentary franchise was 
regarded as -an onerous burden, and wdien the burgesses could 
neither bribe nor cajole the sheriff into omitting to send his 
writ, they tlien refused to make a return; a refusal which 
was not attended with punishment, as the government were 
utterly indifferent to such defaults, provided the borough con- 
tributed its share of taxation. Thus, in 1368, Edward III., 
ill a charter, after reciting that the good men juid' commonalty 
of Torrln^ton^ Devon, had, tlirougli the malicious return of 
the sheriff, sent two burgesses to parliament from the twenty- 
first of his reign ; and that, in consequence of such a burden, 
they had been greatly impoverished ; granted, that for the 
future they should be exempted from returning any burgesses 
to parliament and Richard II. gave to Colchester a similar 
indulgence for hve years, because they had fortified tlieir 
town 

In some instances the Imrgesses, when elected, refused to 
attend their parliamentary duties ; and it ultimately became 
requisite that the sheriff should take sureties for their appear- 
ance, whose names, down to the end of the fifteenth century, 
were indorsed upon the writ along with those of the elected®. 

^ 3 Prynne, 224, et seq. 3 Willis, Not, Pari., 90, et seq. 

^ Hot. Pat. 42 Edward III. p. 1, n. 8. ]M. and 8. Hist. Boroughs, 675. 

* 3 Pryimo, 241. M. and S. Hist. Boroughs, 749. ^ 

^ I Ludors, 15. 3 Prynne, 252, 
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The parliamentary writ to the sheriff, required him to cause 
two knights to be elected out of the body of the county, two 
citiasens from every city, and two burgesses from every 
borough: but negligence and political depravity alone die* 
tated the execution of these duties. 

Some authors have imagined {that, the sheriff had a dis- 
cretionary power to determine which boroughs should exer- 
cise the parliamentary franchise ; but the terms of the writ 
were imperative, and under it he was exclusively compelled 
to send a precept to every place within his county, that exer- 
cised a local and exclusive jurisdiction apart from the county^. 

Sheriffs were in the habit of omitting boroughs whicli had 
been recently represented, and indorsing upon the writ a 
^ wilful falsehood. Thus, in 12 Edward III., the sheriff of 
Wiltshire, after returning two citizens for Salisbury, and the 
burgesses for two boroughs, concludes, there no other 
cities or boroughs within my bailiwick,'’’ — yet eight other 
boroughs had sent members to preceding parliaments. In 6 
Edward II,, tlio sheriff of Bucks declared that, he had no 
borough within his county except Wycornb; though Weiid- 
over, Agrnondesham, and Marlow, had twice made returns 
since that king’s accession®. 

Poverty Avas talven as an excuse for not returning parlia- 
mentary representatives. Thus, in (i Edw'ard II., the sheriff 
of Northumberland returns to the writ of summons, that all 
his knights arc not sufficient to protect the county; and in 
1 Edward III., that they Avere too much raA^aged by their 
enemies to send any members of parliament The sheriffs 
of Lancashire, after making soA^eral returns, that no boroughs 
existed within the county, though Wigan, Liverpool, and 
Preston Averc such, subsequently alledged, that none ought to 
he called upon to return representatives on account of their 
pov^erty. This return was constantly made from 36 Edward 
HI. to the reign of Henry VI. 

Although the sheriff was punishable for such conduct it 

^ M. and S. Hist. Boroiiglis, 1930 — 1938. 

® Ibid. 494. Brady ou Borouglis, 110. 3 Prynne, 231. 3 Hallain’s 

Middle Ages, 109. 

® 3 Prynne, 105, 

^'* 4 Prynne, 317- 3 Hallam’s Middle Ages, 171. M. and S. Hist. 

Boroughs, 494 in loc. passim. 

Stat. 11 Henry IV, c. 1 ; 0 Henry VI. c. 4 ; 8 Henry VI. c. 7 ; 23 
Henry VI. c. 14. 
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was rarely inflicted, because the House of Commons had not 
then the cognizance of disputed elections, having no power to 
issue process or examine witnesses ; and upon a false return 
by the sherifl', there was no effective remedy but through the 
king or his council and who, upon many occa.sions, were 
the actual culprits ; in fact, although these frauds were the 
theme of reprobation, there are only six instance.s during the 
reigns of the Plantagenet family, wherein it was decmetl 
expedient that the bad conduct or mistake of the sheriff should 
receive specific animadversion 

Another (yiuse also operated to protect the sheriff, viz., tlie 
short duration of parliaments ; thus the last parliament of 
Kichard II., whicli may also bo called the first of Henry IV., 
sat only one day, and during that period deposed one king, 
and placed another upon the throne The two longest par- 
liaments were those of 8 Henry IV. and 2S Henry VL, the 
former of Avhicli sat, in three sessions, one hnndred and fifty- 
nine <]ay.s, and the latter, in four sessions, one hundred and 
seventy-eight; but both members and constituents remon- 
strated agahrst sucli delays and expense 

Such proceedings of the sheriffs were productive of Stat. 
(J Henry VL, c. 4, by which the sheriff’ or the knights i*(> 
turned by him, could traverse the v alidity of the inquests before 
the justices, and bo heard in their own defence ; and also of 
the Stat. 28 Henry VL, c. 14, which, after reciting Stat. 1 
Henry V., c. 1, re<|uiring the members for cities and boroughs 
to be chosen from men, citizens, and burgesses, residing, 
abiding, and free, states that the citizens and burgesses bad 
always in. cities and boroughs been chosen by citizens and 
burgesses, and no other, and to the slierifls of the counties 
returned ; but that the sheriffs, for their singular avail and 
lucre, had not made due elections of the knights, and some- 
times no return of them, or the citizens and burgesses, and then 
ju’ovides that the former statutes should be kept in all points, 
and that every sheriff' should deliver, without fraud, a sufii- 

32 alPrynne, 157. 

Otterboiime, p. 191, in alluding to the slavish parliament of 1307> 
that of the knights returned on such occasion, they were not elected per 
oomiminitatein^ ut ]no.s exigit, sed per regiam voluntatem.” Vide etiain 
I^^nne’s Secjond Reg. 141. 6 Hot. Pari. 367, 460. Paston Letters passinn 

Introd Glanv. Hep. 12. 4 Prynne, 261. 6 Hot. Pari. 7, 630. 

4 Prynne, 449, 4t50. Walsing. 369. 10 Henry, 67. 

4 Pjyuiio, 482, 526. Ilolingshed, 631. 10 Henry, 67- 



IV* ] THE LINE OP LANCASTER. 147 

cient precept to every mayor and bailiiF^ to make, their due 
elections and I'ettirn of the persons really elected, under a 
severe penalty. 

The policy of such enactments is obvious, because in a 
constitution like ours, the safety of the whole depends on the 
balance of the parts ; and the balance of the parts on their 
mutual independency on each other.’** Although this propo- 
sition of carrying on business, and maintaining government 
by powers absolutely distinct, and absolutely independent, has 
been described as a mere Utopian Scherne,” yet such 
objections have only proceeded from ignorance. 

Bolingbroke justly observes “ Have not powers absolutely 
distinct and independent been joined by fedora) unions? Are 
\ no such examples to bo found, even at this day ? Has not 
this been brought about by the very reason given to prove 
tliat it can never happen ; because men agree w'hen they see 
reason for agreement ; and the)’ see reason for agreement, 
when they' sec their interest in agreeing? 

A king of Great Britain is that supreme magistrate, who 
has a negative voice in the legislature. He is intrusted with 
the executive power ; and several other powers and privileges, 
wliicli we call j)rerogatives, are annexed to this trust. 

The two Houses of Parliament have tlieir rights and privi- 
logos; some of which are common to both, others particular 
to eaclu They ])ropare, they pass bills, or they refuse to pass 
such as are ^sent to them. They address, represent, advise, 
roinonstrato. 

The supreme judicature resides in the lords. 

I'he commons are the grand inejuest of the nation ; and to 
tlioin it belongs, likewise, to judge of iiational expenses, and to 
give supplies accordingly. 

ff the legislative as well as the executive powder was wdiolly 
in the king, as in some countries, he would be alxsolute ; if in 
the lords, our governinent would bo an aristocracy; if in the 
commons, a democracy. It is this division of power, these 
^listinct privileges attributed to the king, to the lords, aiul to 
the commons, which constitute a limited monarchy. 

Again, as they constitute a limited monarchy, so tho 
wisdom of our government has provided, as far as human 
wisdom can provide, for the preservation of it, by this division 
el power, and by these distinct privileges. 

rolinGl»ri)]<o’s Hist. Eng, — 74 . 
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ProecedingB of 


If any one part of the three, which compose onr govern- 
ment, should, at any time, usurp more power than the law 
Illegal usurpa- givcs, OF make an ill use of a legal power, the other two part.s 
oncin^t’orthe^^ niay, by uniting their strength, reduce this power into its 
government, in proper bouiids, OF correct the abuse of it ; nay, if at any time 
pressed. two of these parts should concur in usurping, or abusing 

power, the weight of the third may, at least, retard the mis- 
chief, and give time and chance for preventing it. 

National prospc- To tliG strict adherence of supporting this balance may be 
IdheringloMo ascribed our national prosperity; to its neglect or improper 
balance of the may be ascribed our misfortunes. 

Since this division of power, and these distinct privileges 
constitute and maintain our government, it follows that the 
confusion of them tends to destroy it. This proposition U 
therefore true, that in a constitution like ours, the safet}" of 
the whole depends on the balance of the parts. Let us see 
whether it be true that the balance of the parts consists in 
their mutual independency. 

Proceedings of Tlio power wliicli tlio Several parts of our government have 

each pait of the controlling aiicl checking one anotlief, may be called a 

trolled by the dependency on one another ; and may be argued for by those, 
who want to throw darkness round them, as the dependency 
opposed to the independency, mentioned in the proposition. 
But the fallacy is gross. 

This powder of control in each, which results from the divi- 
sion of power amongst all tlie parts of our government, is 
necessary to the preservation of it, and thus a sort of con- 
stitutional dependency is created among them ; but tliis 
mutual dependency cannot be opposed to the independency 
pleaded for. 

On the contrary, this mutual dependency cannot subsist 
without such an independency; for whenever this indepen- 
dency is lost, the mutual dependency is that moment changed 
into a particular, constant dependency of one part on two ; or, 
which is still more unreasonable, of two parts on one. 

Th« constitutional dependency consists in this,^ — that the 

proceedings of each part of the government, when they come 

forth into action and affect the whole, are liable to be 

examined and controlled by the other parts. 

UesolutionB of The independency consists in this, — ^that the resolutions of 

which direct their proceedings, be taken indepen- 

independentof dently, aud witliout any influence, direct or indirect, on the 
the other p, a,.. 


Resolutionfl of 
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Without the first, each part would be at liberty to attempt 
destroying the balance, by usurping or abusing power ; but 
.without the last, there can be no balance at all. 

This may be illustrated by supposing a prince who claims 
and exercises a right of levying money without consent of 
parliament. He could not be opposed efiectually, if the two 
Houses of Parliament had not a right to oppose him, to call 
his ministers to account, and to make ^ him feel that, far from 
being absolute, he was under this constitutional dependency; 
but he would not be opposed at all, if the two Houses of 
Parliament wx*re under his influence, and incapable of directing 
their proceedings inde])enderitly of him."*’ 


4. Boi'oufjk Imtiiiitlons, 

In consequence of the increase of learning and the growing 
impoi’tance of citizens and burgesses, the numicipal charters 
from 18 Henry VI . were, with a few exceptions, drawn with 
a degree of particularity, wliieh had not previously existed, 
and those rights, such as the power of perpetual succession, 
— having a common name, — power of pleading and being 
impleaded by that name, — and the capacity of jmrcliasing 
and ])Ossessing property, &c., wliich the citizens and burgesses 
had enjoyed at the conimon law, as incidental to tlie creation 
of a borough, were granted in exjiress language, and thoso 
general terms by which the inhabitant householders of every 
borough had been hitherto described, as men,'” burgesses,’*’ 
and, “ commonalty,” merged into that of corporation,” under 
a more specific name ; — the designation of corporation never 
having previously to tliis period been applied to the liorough 
institutions. 

But in every other respect such institutions were un- 
changed, and all the inhabitant householders of every city 
and borough, exercised the parliamentary and municipal fran- 
chises, not as a matter of favour, but as a constitutional right, 
arising from their freedom by birth and their liability to the 
local burdens. Political depravity was not sufficiently ma- 
tured to deprive them of these, their unquestionable legal 
birthrights. 

The municijial records of this period have been subse- 
<^iuently much erased, and essentially altered, in order to give 
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tho saaictity of usage to modem usurpation and the Pastoii 
Letters ovine© the anxiety of all parties relative to the parlia- 
mentary elections, and the early interference of the peers of 
the realm, which circumstances show the increase of the 
authority of the commons, and the efforts made to influenco 
their -deliberations- 

^ Additional MSS- Br. Museum, 6*038, p. 19. Ib, 28 15. 0030— J Pastoii 
Letters, t)8, 2 ; Ib. p. 103, 107, 122. M. and S.^llist. Beroiiglis, 229, et setp 
907* ot in loc. passim. 


ClIAPTKR V. 

THE LINE OF YORK. 

A.D. 14()l — 1485, 

EDWARl) IV., March 4, a.d, 1401, — April 9, a.d, 1483. 

EDWARD A'., April 9,— .Tuiu* 20, a.d. 1483. 

RICHARD HI., June 20, a.d. 1483,— August 22, a.d. 1185. 

The reigns of Edward IV., Edward V., and Richard HI. do 
not present any essential cliaiigo from that state of things 
which had characterized the reign of liomy Vi. 

It has, however, been justly observed \ that the measures of 
parliament, during this age, furnish us with cxanijdes of a 
strange contrast of freedom and servility. They scruple to 
grant, and sometimes refuse, to the king the smallest supplies, 
the most necessary for the support of governmeut, even the 
most necessary for the mMiiitcnance of wars, for wdiich tlio 
nation, as well as the parliament itself, expi'cssed great fond- 
ness : but they never scruple to concin* in the most flagrant 
act of injustice or tyranny, whicli falls oil any individual, 
however distinguished by birth or merit. 

These maxims, so ungenerous, so opposite to all principles 
of good government, so contrary to the practice of present 
parliaments, are very remarkable in all the transactions of the 
English history, for more than a century after the period in 
which we are now engaged. 


3 Hume, 283. 
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Chapter VI. 

THE HOUSE OF TUDOR. 

A.D. I485-~16()3. 

IIKNRY V11.~.1IENUY VIH.—EDWARD Vl.-MAirV.-ELlZAHETH. 

Section I. 

HENKY V'lf.j August 22, a.d. 1485, — April 22, A.n. 1503. 

1. Objects for whicli Henry VI I. Avas raised to the Crowii. 

2. Pecimiaiy Impositions. 3. Kegulations of Police and Commerce. 

1 . Objects for iclilck Jlmrif VI 1. inu raised to the Crown. 

llrc.Yny VTl., a creature of the people, had been raised to tlio 
tlirone iu order to cut up the roots of faction; to restore public 
traiupiillity; and to establish a legal govenuuent on the ruins 
of tyj’anny. 

He did the very reverse of this; his reign and tliat of lus 
sou, have been two of the severest under which our country 
luith groaned; and yet, in tJiese very reigns, the foundations 
of liberty were laid luiKdi broader and stron.ger than ever^ 

The king, under the ])retext of establishing liberty, obtained 
an ascendiincy over the delibc3rations of the coiniuons, and, as 
ju-actical jiroofs of tlie siiicciltv of his lil)c:ral. jirofossions,'” 
to his ‘‘ liberal friend.s,"’ procured the powers of the Star 
Chainber", and caTisolcsslv {)rocurcd nuiiierous bills of attain- 
der, ill order to gratify his hateful prejudices-'. 

The increased } lowers of tho estates of parliaTMont is 
evinced, by their vesting the crown in Henry VI 1. without 
alleging any title in him to that crown, by inheritance, elec- 
tion, or otherwise*. 

Idiis had tho effect of exalting the authority of the eom- 
nions; and Henry availed himself of such authority, by 
exercising all his tyrannical acts through their instrumen- 

' Boliiigbroke’s Hist. luig. 30. 

^ 6 Rot. Pari. 380, 400. Htat. 3 Henry VJI. c. 1. 1 Brodie 158, et seq. ; 

Hcd vide Bacon, 581 . 3 Lingard, 623. 3 Uiuno, 397. 

' 3 Hixmc, 318, 322, 363, 38.3. Bacon, 611. Polyd. A^irg. 593. 

* 3 Liiigard, (>07 — 609^ 3 Mumo, 316. 
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Hexiiy VII. 
148S--1509. 

Olioecit of the 
king and com- 
mons to impo- 
verish the nobi- 
lity. 


Re Venn os of the 
crown. 


Number of ttmi- 
poval |>e<;r.s. 


Almost absolute 
power of the 
king. 


tality; in iact^botli imited m obe common object, namely, to 
destroy tlie iiqdluenbe Of^^^^ 

The facilities biSeu ji^ven to tlio Iprds to alienate 

their lands,; united with the enltwrgeinent of con^merce and 
navigation^ had iiici^eased the prt^erty of the commons, and, 
consequently^ tboir power in the state; but as the influence 
of the nobility decreased, the tyranny of the king and com- 
mons increased, and to a inueh more dangerous extent than it 
had ever done under the feudal laws. 

The extensive landed property which accrued to the crown, 
by succession to the inheritance of the Houses of Lancaster 
and York united, and by the confiscations which had followed 
the national commotions, had produced, during a jicriod of 
above fourscore years, from the deposition of Richard IL to 
the accession of Henry VIL, a great income; which, with 
the ordinary permanent income of the crown, arising from 
various duties and grants by jiarli ament, and from the profits 
of tenures and other royal rights, had been managed with 
great economy; and Henry VII. was thus rendered, in a great 
degree, independent of that parliament, which had created his 
title to the throne, and particularly of the I lous(i of (‘Commons, 
whose influence had been principally derived from the pecu- 
niary necessities of the king. 

In tlie House of Lords, the influence of the crown was 
always predominant, the number of tomj)oraI peers having 
during this reign, averaged about forty, and at the commence- 
ment not so many; the spiritual lords having been therefore 
always the majority of the house. 

Henry VII. proceeded as he had been suffered to set out, ^ 
and established by degrees, and those not slow, a power almost 
absolute. By rnaliing an ill use of this power, the king was 
the real author of all the disorders in the state, and of all the 
attempts against his government ; and yet, the better to pre- 
vent such disorders, and to resist such attempts, further powers 
were entrusted to him. 

Because he had governed ill, it was put in his power to 
govern worse ; and liberty was undermined for fear it should 
be overthrown. It hath fared sometimes with monarchy as 
with the (dmreh of Rome ; both have acquired greater wealth 
and power by the abuse of what they had, and mankind have 
been egregiously the bubbles of both*’. 


® Boliiigbroke’s Hist. Eng. 03, 04, 
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Althoiigh.tho pfiHiaments of iii<b firat cordially 

participated with the ci*6wn iii oppreamve enactment, 

yet they invariably manifested reluctance to gmiit pecuniary 
assistance. Accordingly Henry VI II ; adopted the unfair 
system of ‘M)enevolences‘’^^ or ^‘■contributions,"’ which gifts, 
tliough apparently voluntary; were “extortions;"" ami this 
improper conduct indirectly received a parliamentary sanction, 
by a statute enforcing the personal payment of arrears of 
money, which individuals had been induced to promise''. 

Unceasing eflbrts were made by the hing to amass treasure, 
and almost every alteration in the laws, however salutary or 
otherwise in their future consequoncos, had this, and this 
only, for tlieir great and immediate object\ 

Every scliemo was adopted, in prosecutions upon old and 
forgotten penal laws, in order to extort money from the sub- 
ject, and which was preferred to the framing of any new 
beneficial regulations. 

The feudal rights were instrumental to o))pression, 'rhe 
lands of those whoadiod without heirs reverted to the crown 
l)y escheat. Officers were appointed in every county to pro- 
secute the hing"8 riglits; his title was to be found by the 


IlEKaY VH. 
1483 — 1509 . 

SysUmi of Ijonc- 
\olenf^os aJnd con- 
tribiitions. 


'I'hc lawH ftltoml, 
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lution of trea- 
htirc. 


I ’roswutions 
upon t>ld penal 
la>vs. 


I'^cmlal rights in- 
to 

••Impression, 


^ “ A benovolouce was oiigiiially a contrilnitioii made by tlie king’s 
imincdiato vassals ; but, from a relaxation of ancient feudal priiieiides, 
in the I’eign of Edward IV., had extended over tin* -whole kingdom. It 
w'a« always, except in tlie singnhiJ* cjises, considered as a free gift, an<l 
could not be levied, by fru'ce, from such tis persisted in refusing it. Eut, 
altlioiigh the people were not boiiml, in law, to <'ontribiito, they had every 
inducement from expodiiuicy; since a refusal was likely to be attendl^d 
with greater inconvenieriey, than tlie payment of tiie money wliich wjis 
demanded. From the discretionary power of executing the law, the crown 
had many opportunities of harassing those who showed theinseh es un- 
willing to relieve its necessities ; and seldom failed to make them heartily 
repent of their obstinacy. Tlie king had the poAver of •piartering troojis 
pn any part of the kingdom : by w-hich means be avus enabled, howevcu' 
unjustly, to create expenses tmd vexation to such of the inhabitants as had 
not complied with his demands. The very solicitation of a benevolence 
upon the part of the crown, w as therefore Justly rcjgarded in the light of 
hardship; and to repress which, the Stat. 1 liicluird JII, c. 2, was cimeted ; 
which provides ‘ that the king’s subjects shall from henceforth, in no Avise, 
bo charged by such charge, exaction, or imposition called a henemlence.^ nor 
by such like cluirge ; and that such exatioiis calhul benevoleiiccjs, before 
this time taken, be taken for no example to make such, or any like 
charge of any of the king’s subjects hereafter, but shall be damned and 
annulled for ever.’ ” 

Stat. 11 Henry VII. c. 10’; vide etiam 3 Hume, 370. 

4 Blatdc. Com. 428, 
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Henhy VII. inquest of a jury, summoned atdlio instance of the eschoator, 
and returned into the Exchequer. ] t then became a matter 
of record, and could not bo impeached. Hence the escheators 
taking liasty or false inquests, defeated the right heir of his 
succession. 

com-Hc of justice Exccssivo flues wevG imposed on granting livery to the 
king's wards on their majority. Informations for intrusions, 
ing money. criminal indictments, outlawries, or civil process; in short, 
the whole course of justice fiinii.shod ])retences for exacting 
money; wliile a host of dependants on the court, suborned to 
play their part as witnesses, or even as jurors, rendered it 
hardly possible foj- the must innocent to escape these penalties. 

Even tlie king's clemency seems to have sprung from tlie 
sordid motive of selling pardons: — lie made a profit of every 
oflico in his court, and received money for conferring bisliop- 
ricks\ 

(.i.msoftho Tlicso cxtortioiis and corruptions contributed to the unpo])n- 
pi.w I toiwafoci, Hcui’v, and answered, tlie end of invigorating Ids 

IM.VC ihiudthc power: they were tolerated by the commons, because the fines 
and forfeitures inqjoverished and intimidated the nobility. 


M. ih‘(pilat!oi)i^ of Police and Commerce, 


.Ucgulations are found among tlio statutes of this reign, l.>oth 
with regard to tlie police of tlio kingdom, and its commerce; 
but the funner are generally contrived with much better 
judgment than the iattor; the more simple ideas of order and 
equity arc sufficient to ^i^iide a legislatoi- in eve]’}'thing, tlcit 
regards the internal adinmistration of justice ; but the priuci~f 
pies of eommcrce are jnuch more complicated, and retjiiire long 
exj)erieuce and deep reflection, to ])o well understood in any 
state \ 


l’of>sej,;*iion of tJic 
throjic jrivci^ o 

titli' to 
i lu' 

gianc'f. 


Stot. 11 Ilonrv 
YU. c. 1. 


Under tlie family contests of the Plantagenets the lives 
and ])ropertles of iudividuals were held by a jirecarious tenure,* 
which created the necessity of Stat. 11 Ilemy VIU, c. 1“, 
by which a shield was acquired against the violence and ven- 
geance of factions, and placed the civil duty of allegiance on 
a just foimdatioii, by destroying the distiiictioii between 
governments de jure^ and “ de factoP 


* 1 Ellis’ ljcttei*s illustrative of Eiiglisli Hist. aa. :i Turn. Hist, of 
England, I ilallum’s Const. Hist. 21. Hall’s Clu'oii, of Englaucl, 486*. 

* Hume, 307. 

^ 3 Hiuae, 360, 307. I Hallam’s Const. Hist. 12. 
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It enacts that no person, who in arms or otherwise assists Hekry VII. 
tlie king, foi‘%he time being, should afterwards be convicted 
or attainted thereof as of an oftence, by course of law, or by 
act of parliament, and all process and acts of parliament to 
tlio contrary should be void. 

This law, although it is designated by Lord Bacon, as one 

of a strange nature, more just than legal, and more magiia- 
iiiiuous than provident, is remarkable for its reason, justice, 
and humanity, — and aiUliorizes the constitutional maxim, 
that ])OSsessioii of the throne gives a sufficient title to the 
subject’s allegiance, and justifies his resistance to those who 
may pretend a better light. 

The Star Chamber exercised, under Henry VII. and Henry Junviiction of 
VIII., an almost boundless criminal jurisdiction, and without t^lKnuber, andit^ 
any ayipellato tribunal ; and upon every suliject in wliicli the 
goveiMiment felt itself interested, the court tlieroupou adjudi^ 
cated. It punislied all obnoxious jiorsoiis, who, though tlioy 
had boon guilty of no breach of the law, had, directly or 
indirectly, offended the prince or his ministers. 

The members of this tribunal w^re the confidential advisers 
of the crown. Hio penalties inflicted, entailed utter ruin, and 
tlio A'cry design of its judicature was so repugnant to the 
t-pirit of freedom, that it was subsocpiently viewed with abhor- 
reiH'e ; and finally abolislicd in the reign of Cliaivles 1 \ 

The bouellt of clergy \ was romotlelled l)y t!io legislature. Tin iK^iJo/itof 
This privilege being <iesigned at first only for the actiml i>y tht' i(.- 
clergy, had, by degrees, extended, to all who could road, and so 
were cajialde of Ijccoining clerks. ♦ TMiough. t]?e Slat, do 
(.'lero'V’ by specifying the ordei's of (*lorks tliat slionld bo 
entitled to this privilege, excluded actual hixiuen fi-om claiui'- 
ing clergy; yet the former latitude soon jn’cvailed again, and 
a capacity to road liecame oueo more synouA iiious witli ('lergy^ : 
it had also been the usage to allow it to all sueli felons in 
every single oflence. 

All lay otienJers woi’c riow answerahlo to the (Icinands of Lay offondovs 
justice. Laymen being allowed tlieir clei'gy only once, the 
criminal, on the first offence, being ordercMl to be biu-nt in tlie 
hand with a letter denoting his crime, after which he was 

Stat. 10 Charles I. c. 10; vide otiaiii SUt. Henry Vlll, c. 20. 

4 Beeves, 140. 

It is properly the privilege of lenrninf/, as clei’gy, in the old French, 
signified science. 

* -o Edward III. Jrital. 0, c. 4. 4 lleivcs, 155 — 157. 
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Hjenry VIL 
1405 — 1509 . 


stilt. 7 Henry 
VII. c. 1. 


The Statute of 
Finos, 4 Henry 
VI I. e. 24. 


Stilt. 1 RiehanI 
111 . 0 . 7 . 


Bencificial enaot • 
monts rospinitiiiK 
a widow’s dower. 


Henernl statu- 
tabio regulations. 


punished capitally for any new offence. About three years 
afterwards, another statute® was passed, which ielated not to 
particular persons, but to particular ofteuders, it having enacted 
that soldiers departing out of the king's service without the 
license of their captain, should be deemed felons. And in 
12 Henry VIP. it was further ordained that, for the future, 
if any lay person prepensedly murder his lord, master, or so 
vereign immediate, he should not be admitted to his clergy. 

An important act of this reign is the Statute of Fines,'' 
4 Henry VII. c. 24, being a transcript, slightly modified, 
from one passed in the reign of Richard 111.; its object was 
not to give the tenant in tail a greater pow'cr over his estate ; 
but rather, by establishing a short term of prescription, to put 
a check on the suits for recovery of lauds, which, after times 
of so much violence and disturbance, were naturally springing 
up in the courts. 

The statute, in order to favour possession, enacts, that a line 
levied with proclamations in a public court of justice shall, 
after five years, except in particular circumstances, be a bar to 
all claims upon land. This mtis its main scope ; the liberty 
of alienation was neither necessary, nor jirobably intended to 
bo given®. 

It was deemed requisite to remedy an abuse which had 
been practised by \Aidows, while in possession of their dower," 
or what lias since been called a ‘‘ jointure." They were in 
this maimer seised of the freehold, and consequently of all the 
privileges annexed to it ; and could therefore exercise a right 
over it, which rendered those next in succession quite at their 
mei-cy : — it was therefore enacted®, that the widow should bo 
incapable of making a property of that which had been allotted 
to hei- for an honourable provision during life; and the rever- 
sion to the heirs of the husband and his famil}', was thus 
effectually secured. 

-Laws were passed this reign, ordaining the king's suit for 
murder to be carried ou within a year and a day^®; suits 
were given to the poor in forma pauperis, tliat is, without 
paying dues for the writs, or any fees to the council penalties 
were provided against those who carried off any woman by 


« 8tat. 7 Henry VII. c. 1. ^ stat. 12 Henry VII. c. 7. 

” I Ilalliun Const. Hist. 17. 4 Reeves, 135 — 1.39. 

^ Stat. 1 1 Henry VII. c. 20- Stat. 3 Henry VII. c. 1. 

Stat. 11 Henry VII. c. 12. Stat. 3 Henry VII. c. 2. 
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force slie riffs were prohibited from fining an accused, unless 
he hatl 1)0611 previously suinmonod before their court at- 
taint of juries was to be granted in cases which exceeded forty 
pounds value actions popular were not allowed to bo 
eluded by fraud or covin and the engaging retainers, and 
giving them badges or liveries were prohibited. 

Severe enactments were made against taking interest for 
money, which was then denominated usury the profits of 
excliange were forbidden, as savouring of usury evasive 
contracts, by which profits could be made from the loan of 
money, were also carefully guarded against^®; actions upon the 
case had increased, and supplied the jilace of many ancient 
remedies; but being subjected to the delay, which was incident 
to the old process, it was enacted*® by Stat. 1.9 Henry VI L, 
c. 9, that the like process sliould be in actions upon the 
c?i.se, as in actions of trespass and debt, when sued in the 
King’s Bench or Common Picas. 

Statutes were made against the exportation of money, plate, 
or bullion*^ — and merchants alien, who imported commo- 
dities into the kingdom, were obliged to invest, in English 
commodities, all the money acquired by their sales, in order 
to prevent their conveying it away in a clandestine manner**. 

The exportation of horses was prohibited*'^; to promote 
archery, no bows were to be sold at a higlier ])rico than 
Gk. Prices were affixed to woollen cloth* to caps and 

hats*®; and the wages of labourers were regulated by law®'; — 
but it is evident these matters should have been left free, and 
entrusted to the common course of business and coimnerce. 

A law had been enacted during the reign of Henry JV*®. 
that no man could bind his son or daughter to an apprentice- 
ship, uuIcSkS he were possessed of 20cs\ a year in land, and 
Henry VII., because the decay of manufactures was com- 
plained of in Norwich, from the want of hands, exemj)ted that 
city from the penalties of the law*®. The county of Norfolk 


Stat. 
Ibid. 
Stat. 
'7 Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 


11 Henry VII. e. 15. 

c. 24. Stat. in Henry VII. c. 10. Stat. 3 Henry VII. c. 12. 
3 Henry VII. c. 1 and 12; 10 Henry VU. e. 14. 


3 Henry VII, c. C. 

7 Henry VII. c. 8. 

4 Henry VII. c. 23. 
11 Henry VI 1. c. 13, 
4 Henry VII. c. 8. 

11 Henry VII. c. 22. 
11 Henry VII. c. 11. 


* Ibid. c. 

““ Stat. i9 Henry VII. e. 9. 
Stat. 3 Henry VII. c. 8. 
* Stat. 3 Ileni Y VII. c. 13. 

Ibid. c. 9. 

Stat. 7 Henry IV, c. 17. 
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obtained a like exemption with regard to some branches of 
the woollen manufacture 

These absurd limitations proceeded from a desir#of pro- 
moting husbandry, which, however, is never more effectually 
encouraged than by the increase of manufactures. For a like 
reason, the law”^ enacted against enclosures, and for tho 
keeping up of farm-houses, scarcely deserves the high j)raises 
liestowed on it by Lord Bacon. If husbandmen understand 
agriculture, and have a rea,dy vent for their commodities, a 
diminution of the people employed in the country need not bo 
dreaded. All methods of supporting popiilousness, ex(*ept by 
the interest of the proprietors, are violent and ineffectual 
Lord Bacon, in commenting upon the laws of this reign, 
says, “ Henry Vll. may be considered as the greatest English 
legislator after Edward I., and this because Jiis laws, who so 
marks them well, are deej) and not vulgar, not made n}v>n the 
S))ii]’ of a particular occasion for tlie present, hut out of pro- 
vidence for tho future;^" but, like the laws of all other times, 
his statutes seem to have had no further aim than to reniovo 
some immediate mischief!, or to promote some ])articulfir end. 
It is jieedless to observe that, Lord Bacon’s extensive know- 
ledge did not include the Statute Book, 

The only objocts of Henry VIL were, 'pn\fas avt nefa,% to 
maintain possession of the throne, depress the nobility, and 
exalt the prerogative ; these ho pui'sued without being bliiulod 
by passion, relaxed by indolence, or misled by vanity. 

Stilt. 12 Henry Til. o. 1. 4 ileniy Vll. c. 1 

a iiume, aoii — 4or{.^ 
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Section II. 

VIII., April 22, A.D. 1500,-*Januai7 20, a.d. 1547. 

f. Conciliatory !Measiiros of the 4, Servility of Parliaineiit. 

Crown. .5. Privilege of Parlianiont. 

2, Pecuniary Impositions. C. Administration of Justice. 

:t, Tyrannical CJuu*acter of the 7* The Su]>pres.sion of Monasteries. 

King. th The Kefonn.ation. 

1 . Conciliatory Mecmifres of the Croicn. 

On the accoRsign of Henry VIII., he found himself master TIenryVUI. 
of considerable Avealth, in. addition to whicli he received th(3 
grant of tonnage and poundage \ but, from Ins extravagance 
and other causes, his necessities for money soon became 
urgent. 

Having been foiled in attempts to levy pecuniary imposi- Failure of nt' 
lions on the su])ject, without the actpiiescenco of parliament, 
he availed himself of every opjjortunity to secure tlio cordial 
support of that assembly : thus, in Colchesttjr, there is still 
extant a letter written by the king to the burgesses, requesting 
tlieni to return a mend)Gr whom ho nominated 

The ascendancy which Henry ac(piired over the parliament, canwsof tho 
united with the dissemination of tlie art of printing, the spirit 
that had been raised by \Vi(dc]i(fe, the success of Luther, the 
disgust Avliicli the nation, from their in('jT*ase<] intclligxuicrc, 
entertained agaiirst the j>a])al anthoi'ity, which had always 
been grievous in its nature, aud scainluIouH in its exercise, 
their anxiety that the extravagant power and im[)ertinent 
immunities of the clergy .should be destroyed, and the cordial 
su|)port that Henry gave in order to enrry .such feelings into 
olibct, essentially rendered liim an absolute sovereign. 

The rapacity of Henry Vli? had been such, that it was t ormtionef 
deemed expedient to conciliate the Tiation ; consetpieiitly a 
statute was enacted to correct those abuses which had pre- 
vailed, in finding the king's titles to lands by c.scheat®. 

That innovating statute'*, was repealed' which enabled statanioiuy 
jirstices of assize, and of the peace, to deteimiiic all oftences, 

' Stat. 1 Henry V HI. c, 20. App. 

M, and S. of Poroughs, 109.3. 

I Stat. 1 Henry VI II. c. 0. Ml ITeniy VII, c, 3 

' Stat, 1 Henry V(1X, <*. (»; et etiam *Staf. la Eliz. v. r*. 
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Henry VITL except treason and felony, against any existing statute, without 
. a jury, upon an information in the king’s name. 

Severe enact- Enactments were likewise made, by which the ^rfeiture 
auTutwniiti-”^ upon the penal statutes was reduced to the term of threc‘ 
gated. years ; costs and damages were given against informers upon 

accpiittal of the accused ; more severe punishments were pro- 
vided against perjury; the false inquisitions procured by 
Empson and Dudley were declared null and invalid; traverses 
wore allowejl, and the time of tendering them enlarged®. 
Improi>or pnn- To gratify the brutal and licentious appetites of an ignorant 

son an^Dudiey' populace, as Well as the more refined malignancy of political 
intrigue, Empson and Dudley, who had only enforced a strict 
execution of the laws, and acted in obedience to the commands 
of the king, were accused of crimes almost impossible in their 
nature, amounting to high treason, found guilty, and exe- 
cuted so that, in these times, justice was equally violateil, 
whether the king sought power and riches, or courted popu- 
larity. 

Admitting Empson and Dudley to be guilty of the crimes 
laid to their charge, yet the manner in which their lives were 
forfeited cannot bo justified, — for a spirit of liberty can never 
approve of that process, even against the worst and most 
guilty of men, as may bo applied to destroy the best and most 
innocent. 


2 . 


Pecumarv Impositions, 
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When the treasures of Henry Vi I. were dissipated, 'the 
royal revenues were unequal even to the ordinary charges of 
government, and which induced every exertion in order to 
supply such deficiency. 

In 1522, the king caused a general survey to be made 
of the kingdom, as to the iml^ibers of men, their ages, pro- 
fession, stock, and revenue *, and then tyrannically issued 
privy seals to the most wealthy, demanding loans of money ; 
and, in 1523, an edict was published, imposing a general tax, 
which was still called a loan, and 5s, was levied in the pound 


« Stilt. I Henry VIII. cc. 4, 8, 10, 11, 12, et al. 

^ INilydoro, 820. Herbert, 5, 8, 12, L3. Rolls, 14. Lords' Journals, i. 
0. Stat. 1 lleuiy VIII. ce. 12/15. 4 Liugard, 8, 9. 

* Herbert, 121,122. Stowe, 318. Rymer, 770, et seq. 4 Hume, 4C. 
4 Luigard, 88, 89. 
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upon the clergy, and 2.s*. upon tho laity, promising the lenders HenryVIII. 
they sliould be indcmiiifiod from the first subsidy*, but which 
was af|)recedent for the king’s imposing taxes, 'without the 
consent of the legislature. 

A parliament and a convocation “ were suiiimoned shortly commons rc- 
afterwards, and from the former, a grant of 8(K),(>()()/. was tionai rights, 
deniaiided, divided into four yearly payments, to assist in the 
invasion of France, and for the defence of the north of Eng- 
land ; although the commons had the courage to refuse grant- 
ing little more than the moiety of the sum dcniaudcd % yet 
tliey had not the courage to coMi])laiii of the infriiigeineiit of 
their privileges; in fact, they were extremely tenacious of 
tlieir money, and refused a demaud of the crown, which was 
far from being unreasonable : but they allowed an eneroacli- 
inent on national rights, in the case of imj>roper taxation, to 
pa>ss uncensured, though its direct tendency wa.s utterly to 
subvert the liberties of the nation ; and this line of conduct 
enibohlened the king, liiider tlie plea of necessity, ])artially to 
levy in one year that, which parliament had granted him 
payable in four years, wliieli was a new invasion upon the 
]Hib]ic franchise I But although Henry frequently crushed 
his op])onents in the commons, by reprimanding, to nso his 
own language, the varlets in person, oi* by tliroatoning 
messages, yet in pecuniary affairs the commons dis|)layed a 
most intractable s])irit, and, at one period of this reign, were 
not assembled for seven yoai’s. 

Ill 1525, another royal edict was issued, under wliicli 
commissioners had orders to deiiiand the sixth ])art of every 
mairs substance, jiayable in money, plate, or jewels, according 
to the valuation in 1522 : but this tyranny was justly i-esisted 
to such an extent, that the edict was revoked, and all the 
sums that had been received under it were remitted 

The government then had recourse to benevolences,” which 
many persons submitted to, in order to escape from the )>er- 
secutiiig vengeance of the court and its miserable satellites. 

If any proof "was requisite that Henry was a dishonourable 
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Hall, 101, 102, 105. Herbert, 121, 122. Fiddes, Collect. 92. 4 

Hume, 40*. 

" a Wilk. Con. 098—701. 1 Strype, 49. 

‘ 4 Hume, 47, 48. 

* 4 Hume, 48. Hall, 050, 072. 1 Strype’s Eccles, Mem, 49. 1 Ellis’s 

^“•yltcrs illustrative of English llistory, 220. 

“ Hall, 137 — 142. 4 Lingard, 87. 
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and a selfish wretch, and that the commons were of a character 
the most servile, it is that statute, wherein they do for 
themselves, and all the whole body of the realm whi^i they 
represent, freely, liberally, and ab»solutely, give and grant unto 
the hi rig’s highness, by «authority of this present parliament, 
all nud every sum and sums of money which to them and 
every of them, is, ought, or might be due, by reason of any 
mone}', or any other thing, to liivS grace at any time heretofore 
advanced or })aid by way of trust or loan, either n|)Oii any 
letter or letters under the king’s privy seal, general or par- 
ticular, letter missive, promise, bond, or obligation of repay- 
ment, or by any taxation, or other assessing, by virtue of any 
commission or commissions, or by any other mean or means, 
wliatevor it b(\ lieretoforo passed lor that purpose 

The <lebts thus released had been assigned over by many to 
the crown creditors, and some had been given as family' sot- 
tleineuts, it not being contemplated that, a king and his par- 
liament could particij>a.te iu a transaction of so swindling a 
character; but it is said by Hall, that most of this House of 
Commons held office niider the crown. 

This ])roce(lent was likewise adopted in 1544, when the 
Iving was again released by statute of all moneys borrowed b}' 
liim since 1542, with the additional provision, that if ho 
should have already <lischarged atiy of such del)ts, the party or 
his heirs should repay his majesty”. 

In 154()”, a ‘‘benevolence” was the ex])edient to wliiclj the 
government had recourse. ^rhe commissioners who were 
appointed for its levy, were directed to incite all men to a 
loving contribution according to the rates of their substance, 
as they were assessed at the last subsidy, calling on no one 
whose lands were of less value than 4(h\, or whose chattels 
were less than 15/.; but it is iritijuated that the least which 
his majesty can reasonably at^cept, would bo 20f/. in the poniid 
on the yearly value of land, and lialf that sum on moveable 
goods. They yvero to sujtimoii but a few to attend at one 
time, and to commune with every one apart, “ lest some one 
unreasonable man, amongst so many, foigettiiig his duty 
towards God, his sovereign lord, and his country, may go 

a Hot. I'arl. I(>4. Biimot, App. No. 31. Act 26, An. Meg. 21 Henry 
VI 11. 1 llallam. Const. Hist. 31, 32. 

“ Stat. 35 Henry c, 12. Sanders, 203. Lords’ Journals, 265. 

” 15 Uymer, 64. 
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about by his malicious frowarchiess to silence all the rest, be 
they never so well disposed. 

They were to use ‘‘ good words and ainial)le behaviour"*’ to 
induce men to contribute, and to dismiss the obedient witli 
thanks. But if any ])orsou should withstaixl their gentle 
solicitations, alleging either poverty or some other ])retenee, 
which the commissioners should deem unfit to be allowed, 
then, after failure of persuasions, and reproacdies for ingratitude, 
they were to command Ids attendance before the pi i\'\ council, 
at sncli time as they should ap))oint, to whom they were to 
certify his behaviour, enjoining him in silence in tire mean 
time, that his evil exani)>le miglit not corrii[)t the better dis- 
posed 

A London alderman, inspired with ]>at)*iotism,"^ refused 
to contribute to the beiievoleiicc ; the result was his Ireing 
eoinpellod to serve in the northern wars as a soldier, under the 
greatest privatious, was then made prisoner by the Scots, and 
had to pay a much larger sum for his ransom, than had been 
retjuired from him in the first instanco ^ \ 


3. Tyrannical (Jharacter of ike KinfL 

The (‘ruel disposition of Henry, M’as early and imfortunately 
too ainpl} illustrated in the execnilions of the Earl of Snfllrllv ‘ 
and the Duke of Buckingliam but after the disgi'acc of tluj 
Avrouged and ill-abused Wolsey, no j)ei*sons could reckon tlieni- 
selves secure IVorn his luurderouK or tyi*amiica} dticrccs : and 
'‘many perishevl by sentences wlikdi we (*an bartlly jrrovent 
ourselves from considering as illegal, }>ecause the statutes to 
Avbicli they might be coniormablo seem, from their tempurMry 
duration, their violence, and the passiveiuiss of the ])arii:i)nouts 
that enacted tliein, rather like arbitj’ary invasions of the law 
than alterations of it'^"" 

By the statutes of 1534, not only an oath was inpxised to 


l Lodger’s Ilhist. of Tirltlsh Hist. Stiypo’s Ecrlos. IMtuii. App. 

n. no. 1 lUillani’s Const. Hist. 3:5. 

’’ 15 Hymer, 34. Lodge, 30, Vide etiain Sanders, li03, 201. Stowe, 
*'>33. Herbert, 537. 1 *^ti‘yp(', 333. 

\ 3 Tlnrne, 433. I lliiHain’s (^onst. Hist, 35, 33. 

” Year . Book, 13 Henry YIIT. H. T. Stowe, 514, Hall, 35. Herbert, 
loo. 4 Lingard 32. 4 HiiTnc', 27, 23. 

‘‘ 1 Hallain’s Const. Hist. 37* 
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maintain the succession in the heir.s of' the kini^'s second mar- 
1 ‘iage, in exclusion of the Princess Mary, hut it was made liigh 
treason to deny that ecclesia.stica.1 supremacy of the crown, 
which, till about two years before, no one had ever ventured 
to a.sscrt. A number of persons, among whom were Bishop 
Fi-sher** and Sir Thomas More*, ‘’whose name can ask no 
ejiithet,*” wore executed for not acknowledging such supre- 
macy®, although tlie latter personage off'ered to take the oath 
to maintain the vsuccession, which, ho properly said, the legis- 
lature were competent to alter. 

Numerous other victims were sacrificed, either to the 
revenge, caprice, rapacity, or lust of this monarch^, the mo.st 
di.stingui.shed of whom were the Countess of Salishnry, Earl 
of Essex, who W(‘re attainted by the Houses of Lords and 
Commons without being lieard in tlieir defenc^i®, Earl of Surrey-', 
and Anno JVilcyn as to the licentious Catherine Howard", 
she deserved her fate ; and it was she that caused the enact- 
ment of Stat. 33 Ileiiry Vi 1 1., c. 21, whereby any woman 
whom the king should marry as a virgin, incurred the ponaltios 
of treason, if she did not previously 1 ‘eveal any failings tliat had 
dis(|nalifiod lier for the service r>f Diana. 

(>om]>liance was always yielded to tlie king's ca|)rices, and 
liberty of the subject wa.s despised; for notwithstanding the 
violent prostHriition of whatever ho was pleased to term hcj'osy, 
the laws of treason were multiidied beyond all former prece- 
dent 

Stat. 2Ct Henry cc. 1, 2, IH. Poll Apol. ad Car. iMJ. Fuller, 1>. 5. 
2oa. 4 iiumo, laa. 

•’ Ej). (rid. (yorviiii in App. ad Epis, 17d‘$. l^)le, Ixxxix. — x(‘iv. 

Stajdi'ton, Vit. Mor. aa5. 1 8tate TriaE, 5!). More’s Woiks, 1429, 1447. 
Herbert, im. i llunie, VMh 140. 4 Lm^rard, 211, 212. 

Cluumcey's Historia alifpiot nostri sjeetdi Marty nun, 1550. 

l^ole’s Defeiisio Eccles. Unit. t'ol. Ixxxiv. ; and his Apology to Cfo.sar, 90. 
1 Strype, 1!10. 4 langard, 305. 4 IJiime, 130 — 140. 

" “ Eor testinionies of this kind, some iirgi; two tpieens ; one cardinal (in 
jiroeinctii at least), or two (for Pole was condemned, though absent); duko.s, 
inarquisses, earls, and earls’ sons, twelve; bai-ons and kniglits, eightoeii ; 
abbots, priors, monks, and jn-iests, .seventy-seven; of tlie mure eominon 
sort, between one religion and another, huge multitude, s.” — Lord Herlu'rt’s 
J^ife of Henry VXII. 267. 

« 1 Uuniet, 273. 4 Lingard, 234, 235, 297, 299, 300, 303. 4 Hume, 197, 
207, 203. 

4 langard, 351, 352. 4 Ilunie, 2G2. 

1 Puriiet, 201—206. 2 Ibid. 119. HaU, 223. Stat. 23 Henry VIH. c. 7* 
4 Hume, 100. 

Lords’ Jouiiials, I 71 , 172, 173. 4 Hume, 213, 219. 

4 Hume, 1G2— 133. 
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Notliing renders t;h<3 crime of liigb treason more arbitrary, 
tlian declaring ])eoplc guilty of it for indis(nT>et speeclies. 
Words do not coiistitiite an overt act ; they remain only in 
idea. They generally, when considered by themselves, liave 
no determinate signification : for this depends on the tone in 
which they are uttered. It often happens that, in repeating 
the same words, they have not the same meaning; this 
meaning depends on their (*onne\ion with other things ; and 
sometimes more is expressed by silence, than by any discourse 
whatsf)ever. As there (am bo nothing so e([ui^'ocal and 
ambiguous as all this, how is it possible to convert it into a 
crime of high treason t AVherever this law is estal)lished, 
there is an (aid, not only of libert}^ but even of its very 
shadow 

lint in this reign, oven words to the disparagement of the 
king, <jueen, or royal issue, were subjected to tlie |)ona]ty of 
higlj treason ; and so little care was taken in framing these 
rigorous statutes, tliat they contain obvious contradictions 
insoimudi that, had they been strictly executed, every man, 
without exception, must have fallen und(‘r tlie peiialty of 
treason. 

Ily one statute for instance, it was declarcMl ti’oason to 
assert the validity of the king^s marriage, eith(u* witli Cathe- 
rine of Arragon or Anne Boleyn. liy anotlicr “k it was 
ti'eason to say any tiling to the disparagement or slander of tlie 
Princesses Mary and Elizabeth, and to call tliem spurious, 
would have been construed to their slander. 

Nor would even silence, with regard to th(^so points, have 
saved a |)erson from such penalties: f'or, hy the former 
statute, whoever refuserl to ansAver upon oath to any point 
contained in that act, became liable to the jaiins of treason. 

The king needed only ])ia)])OB 0 to any one a (piestion, with 
regarvl to the h'gality of either of his first marriages : if the 
person wore silent, ho was a traitor bylaw; if Ii(3 answered 
eitlier in the negative or in the affirmative, he was no less a 
traitor. So monstrous wore the inconsistencies which arose 
from the furious })assioris of tlic king, and the slavish snli- 
^uission of his parliaments, that it is hard to say whether these 

‘ ' 1 Mont. li. XII. c. 12. jMotlostin. log. 7, in ad leg. Jiil. inaj. 

8tat. 25 Jloiiry Vlll. o. 22; 26 lli nvy VIII^ c. Kl ; 26 lloniy VTIl. 
c. 18; :V2 llenrv VIH, c. 25 ; .‘UJ Henry Vlll. c, 21. 

28 Henry VIII. c. 7. 4 Hume, 26fi. Stat. 35 Henry VIII, e. 1 . 
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contradictions were owing to Henry "s precipitancy, or to ca 
formed design of tyranny. 

In eonsoquonco of the uncertainty in tlio lino oi^. succession, 
tlio king WHS ernpowored by parliament, on failure of issue Iiy 
Jane Seymour, or any other lawful wife, to make over and 
bo(|noath the kingdom to any por.son at his jileasurc, not; 
even reserving a preference to tlie descendants of former 
sover(3igns 

Hy a sidiseqiient statute, the princesses Mary and Klizal^cth 
were nominated in the entail, after the king's male issue, 
suliject, !io\ve\ ('r, to such conditions as he slunild declare, by 
non-coni])liance with which, their j-iglit was to cease'’’’. 

Tlie king tlnai devised the crown, upon failure of issue from 
his t]irc(.^ child r(3n, to the heirs of the body of Ma?*y, Diichc.ss 
of StiiKilk, the yonnger of liis two sistei's. postjioniMg, if not 
excimling, the royal family of Scotland, descended from his 
older sister, Margaret. 

Anotlier inoasiire was ailopted, as miscliiev'ous in principle, 
as th()s(‘ \v!ii(‘ii regarded the succession to tlio throne, by wliich 
any king (‘ould repeal, by I(‘tters ]>atont. all parliamentary 
enactments made before 1 h 3 was twenty- fonr years of age'''; 
so tliat, in a long minority, anarchy had every prosjioct in 
a(M|niriug the ascendant. 

4. SWriHtff of Parliament, 

41io parliament, after passing the Six Articles',"’ liy wliich. 
tlic'y asslgiieil their religious libei'tics, jiroceeded in the same 
sjiirit to surrender their civil, and to cause a total sub^'orsi^)n 
of the coustitution. I'hcy gave to the king'.s jiroelamatioii the 
same force as to a statute, and framed this law as if it were 
only declaratory, and intended to ex))lain the natural extent of 
royal aiithoilty. It reeites, — 

That the king had formerly set fortli sei end proclamations 
which IVoward jiersons had n ilftdly coutenmod, not considering 
what a king by his rinal jiower may do; that this licence 
might encourage ofleiidcrs, not only to disobey the laws of 
Almiglity (lod, but also to dishonour the king's most royal 
majesty, who may full ill bear it; that sudden emergencies 

Slat. 2<I Honry VTIT. c. 7. 

Stat. ar# Henry Vll I. e. i. 1 Ilallani, Const. Hist. 4 ^?, 47. 

Stat. 28 lleiiry Vlll. e. I 7 . 4 Hinue, Kit. 

' Stat. 81 Ileory Vtll. c. 14. Herbert in Kennct, 219. 
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often occur, which require speedy roiuedies, and cannot await IIenryVIIL 
tlie slow asseinhling and deliberations of parliament; and 
that, though the king was empowered, by his authority, 
derived from God, to consult the public good on these occa- 
sions, yet the oj 3 ])ositiou of refractory subjects might })ush him 
to extremity and violence. I'or these reasons^ the ])arliamcnt, 
that they might remove all occasion of don])t, ascertriined I)y 
a statute tliis prerogative of the ci‘own, and enabled his 
niajosty, with, the advice of his council, to set forth ])roclama- 
tions, enjoining obedience mider whatever pains and penalties 
he should think ])r()per- And these proclamations were to 
have tlie force of j)cr])etua] laws".’’’' 

The parliament facilitated the execution of this law, by ronnation of a 
aiitlioidsing the aj^pointmcjit of nine jmvy councillors, with court of jus- 
]K)Wcrs to punish all tran.sgrcssors of such proclamations''. 

Idle total abolition oi' juries in criminal cases, as well as of all 
parlian»ents, seemed, if the king bad so pleased, the necessary 
conseciiieuco of this enormous law. He might issue a j)ro- 
cl/imatiori, enjoining the execution of any penal statute, and 
afterwards try the (n’iminals, not for breach of the statute, but 
for disobedioiico to his proclamation'*. 

Idle mode in which criminal prosecutions was conducted, m 0.10 in which 
(•an only be designated as, inlamous. The acanised, under the 
iiiiluence of threats or future favour, was interrogated until bo conducted, 
liad made some unguarded confession. It was then submitted 
to the grand in(|uest, and if the charge was substantiated to 
their satisfaction, the essentied question that was ultimately 
submitted to tlie petit jury was, wliicb of the two W'ero more 
worthy of credit, the ])riso!icr who maintained his innocence, 
or the grand iiupK^st wdiiedi had proiionnced his guilt. The 
prisoner on his trial could not insist on the prodiu-tion of his 
aeciisers, in ordin* to cross-examine them ; neither could he 
(daim the aid of counsel to repel the pai*tia.l oliservations of 
tlio crown lawyers ^ 

Another inode of criminal process w^as by bill of attainder, inu of attainder, 
under which, instead of a public trial, a bill was introduced 
into parliament, accompanied with evidence to support its 
allegations, wdiich, if satisfactory to the partial judgnumt of 

Stat. 31 ITcwy VJ Ji. c. 8. 

' Stat. 34 Henry YIll. c. 23. 4 lluioe, lUd 

* Lord Mountjoy entered a protest against this law, which, according 
Ihirnet, is the only protest entered against any pnhUc hill during this reign. 

2 Keef es, 208— 459 ; 4 Ibid. 494—505. 4 Lingaid, 305, 3G(i, 
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the legislature, the prisoner was executed, without having had 
an opportunity to vindicate his innocence. 

The prostitute spirit of the parliament is anew exemplified 
in Stat. ‘17 Henry VITI,, c. 17, in which they recognise the 
king to have always been, by the word of God, supreme head 
of tlio church of Ihiglaud; and ackuow ledge that archbishops, 
bishops, and other ecclesiastical jiersons, have uo manner of 
jurisdiction but by the royal mandato. To him alone, say 
they, and such persons as ho shall appoint, full power aiul 
authority is given from above to bear and determine all 
manner of causes ecclesiastical, and to correct all manner of 
heresies, errors, vices, and sins whatsoever. 

No allusion is made of the concurrence of a convocation, nor 
oven of a. pariiamont. The royal proclamations are in effect 
acknowledged to have, not only the force of law, but the 
jiutliority of revelation ; so that the king could regulate the 
actions of ineii, control their words, and even dircirt their 
inward sentiments and opinions®. 

No monarch ever wielded the sceptre Avith such careless 
indifrereiicc to the liberties of his (amiitrv as did Henrv VllL, 
nor would the ] people liavo permitted him to eoinmit with 
impunity, the A'iolences of which he was guilty, had not a, 
parlianierit served him as an instrument and a shield. 

Witli what lar-seoiiig sagacity was Montes(|uicii endued, 
and how dee]) was his insight into the sjiirit of our country 
and its institutions, when he foretold that, Eiiglarurs destruc- 
tion could only come, when her legislative government was 
rnoi’e corrupt than her executive ! And Iioav wisely lia^x* we 
been forewarned by Burke, that a revolution in England coidd 
only be effected through the House of C/ommons. 

5. Prieileae of ParUameut. 

Notwithstanding this age of obedience, the commons were 
enabled to acquire the right of ‘‘ exemption from arrest on 
civil process during the session for under the Plantagenet 
dynasty, this privilege was claimed by a writ of privilege out 
of chancery, or by a special act of parliament. 

In member of the name of Ferrers was arrested ou 

his way to the house; the commons sent their sergeant to 
demand his release from the gaolers and sheriffs of London ; 

® 4 Hume, 25), 262. 
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md upon their refusal to release Ferrers, they compelled them, 
and the plaintiff who had issued the writ, to appear at the bar 
of the house, and forthwitli committed them to prison ; the 
king, in the presence of the judges, unequivocally recognising; 
this anprecedenUd assertion of privilege, by tlie commons h by 
the following declaration. And further, we bo informed by 
oiir judges, that we at no time stand so highly in our estate 
royal, as in the time of parliament ; wherein we as head, and 
\'ou as members, are conjoined and knit togetljer into one body 
politic; so as whatsoever offence or injury {during that time) 
is offered to the meanest mendier of the house, is to be judged 
as done against our person and the whole court of parlia- 
incut; ^^dlich prerogative of the court is so great, (as our 
Icnnied c*ounscl informeth us,) as all acts and processes coming 
out of any other inferior courts, must, ibr the time, cease and 
give jdace to the highest"^.'" 

b*. A dmtu i stratum of Justice. 

The Ilcformatioii much coTitributed to the ecjuitaldo adnii- 
uistnition of justice, liocanse, jireviously thereto, althongli the 
church could not herself inflict civil jmnisliment, yet, the civil 
magistrate ^vas not jiermitted to tr}^ the offences of hci* rncun- 
])ers, and lay criminals were ]>rotected in tlie churches and 
sanctuaries. 

Hiese abuses received a corrective, in ccmsequence of tlie 
pi’ivilego of clergy being abolished for the crimes of ])Otty 
treason, murder, and felorn , to nil under the degree of a siih- 
cleacon \ No sanetuarios were r(?c()gMi.sed in eases of liigli 
treason, murder, felony, rapes, burglary, and jatty treason ^ 
These laws were absolutely recpiisito ; for such was the state of 
lawless society, during this reign, that criminals were 

executed for tlieft and rohlicry'*; iiotwitlistanding, which tiie 
priesthood publicly branded these statutes, '•' as contrary to tlu^ 
law of God, and to the liberties of the lioly cbnrcli ; and that all 
who had assented bad incurred the censures of the cbundi l"'' 

^ Crompton, Jvirid. Conrts. If. 3 Ilolliiigshed, 824. 1 Hutsers ia*(‘(uv 

dont.s, 53. 3G Honry VIIl. 1V>1. 81. J)y(*r,273. 1 Halljim’sOmst. Hist. 3811. 

' 1 ilats(4l, 57 . Croiupt. Jurid. Courts, t‘oL y, 18. 

‘ Wtat. 4 H enry Vi 11. c. 2; 23 Ileiiry VlII. r. 1. 

" Stat. 22 Henry Vlll. c. 14; 28 Henry VMI. c. 13; 32 Henry VI If. 

^ 4 11 lime, 27 o* 

I Burnet, Hist. Ref. 21, ot scq. ; vide etiam I Strvpe’s Ecel. Mem. I2t). 
Halle, 1800. 
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The Statute of Wills* and the Statute of Uses eftected an 
important change ; the former, by allowing the devue of 3*ea! 
estates by will, which before was in general forbidden ; tlio 
latter, by endeavouring to destroy the intric,ate nicety of mes. 

From the Statute of Uses, and auotber statute of the same 
antiquity (which protected estates for years from lieiug de- 
stroyed by the reversioner), an alteration took ])lace in tljo 
mode of conveyancing: the ancient assurance by fooffiiuuit 
and livery upon tlie land being siil>seqiiently seldom practisthl; 
the transferring of property, by secret conveyances to uses, 
and long terms of years, being generally created in mortgages 
and family settlements : and estates tail were reduced to little 
moi’c than the conditional fees at the common law, befoifi the 
passing of tlio Statute de Don is. 

Dank n ipt laws were introduced for the punisliment of the 
fraiidiilont, as well as for the relief of the unfortunate ti-ach'i*. 
Tlio interest of money was fixed at 10/. per cent., being the 
first legal iuterest known in England; and I'egulations Nvere 
made for beggars and vagrants 

•T'c' 

Several impolitic laws were enacted, — such as tlic fixing of 
tlie wages of artificei's', — ^jiroliibiting luxury in a])parel’', — 

fixing the prices of provisions^’,- and confining particuhir 

mamifacturos to jjarticiilar towns 

But the incorporation of Wales witli IhiglainF’, and the 
more uniform admini.stration of justice, by destroying vsoiix^ 
counties jialatine, and al)i*idgiug tlie unreasonable privileges oi’ 
such as l•emaille(l, added dignity and strength to the mouarcliy, 
which, united with the redress of laauy grie\'ances and op- 
presKsions, will ever make the administration of Henry YHl. a 
x ery distiiiguislied era in the annals of judicial history 


7. Suppression of Alonasteries, 

Though the “ Statutes of Mortmain’" under Edward T. ami 
Edward 111. had restricted the increasing opulence of the 
(dergy, yet, as these were eluded by licenses of alienation, a 

^ Stat. 34 and 35 Tlenrv VIII. c. 5. 

^ Stat. 22 I hmrv 12; Stat. 37 Henry YIII. c. 25. 

7 Stat. a Henry VIII. c. 3 

“ Stat. 1 HeiiiV Vlli. c. 14; (1 Henry VIII. e. 1 ; 7 Ihmry VIII. c. 6. 

-* Stat. 24 Henry VIII. c. 3; 33 Henry Vlll. c. 11. 

Stat. 21 Henry VIM. c. 12; 25 Ilciiry VIII. c. IH. 

Stilt. 27 Henry VIII. c. 7, 24, 2«. 4 Black. Com. 431. 
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lancer proportion of Jandecl Vealtli was constantly ncciimu- 
latiTig in hands, which lost notliin|nr they had grasped/" 

As the monasteries were in general exempted from episcopal 
visitation, and the incmhers entrusted with the care of their 
own discipline, aluisos liad gi*a.dnally ])rcvai]ed and gained 
strength by coiinivaricf', which resulted from the indolent lives 
of the clergy, and fi’oin their possessing very indistinct views 
of moral ol)ligatioMK, with a great facility of violating thcin^ 

heroin the reports of the conimissioners in the reign of 
Henry VI 11.“^ men and women were utterly abandoned to 
every (lisgnsting .s]>ecies of lustful and crinjinal propensity, 
and tbose who wore conlined together, woi*o cursed with, hearts 
moie selfish, and tom])ers more inirehniiing towards each 
otlier, than fi/ll to the share of any othei* class in society. 

Pajial nsnrpatioiis, the tyranny of the iiKjnisition, the mul- 
tiplicity of liolv days, all these fetters on liberty and industry, 
wore ultimate]}' derived from the autliority and insinuation 
of riionks% whose habitations, being establislrod every whei*e. 
]n‘ovcd, in a religions view, so many sominaries of super- 
stitions, illusions, lies, and folly. 

Thus concerning reliefs'’, tliere were more pieces of the true 
cross than would \ni\o made a wboJe^ 0 !io; the tooth of St. 
Apollonia, Avliicli were distriliutod as amulets figainst the 
tooth-ache, filled a tun; but tlio best stock in trade"" was a 
phial, tvhicli the clergy stated, contained a portion of our 
hlcssod Saviours Idood, and wliich suflered itsedi* to be sem 
]>y 7]o |)or,son in a state of mortal sin, but ])ocamo visible 
avIjcii the ])onitont, b}' liis offerings, bad o])taine<| forgivraiess ; 
this was jierfornKal by keeping blood, which was renewcvl 
eveiy week, in a jdiial, one side of which was thick and opatjue, 
tlu? ether trMns])arent, and turning it by a secri't Iniiid, as the 
case rc«|uired. 

Tlie market "" was likewise bountifully sn|>plied with the 

^ 1 ilalliiiiCs Uonst. Hist. 05. 2 Eiiniet, UK). 1 <*- -*5. 2 Ellis’s 

71. a Wilkins, OaO. Foshrooke’s Eritisli Mouarliisin. 

“ Foi* tin* iewduesM el’ the ('onfessors of imnnories, and tlu^ f^rcat coi*- 
i u}i1ioTi of that skito, whole Jioiistis bein;}: found almost all with child ; for 
tli(‘ di.ssoluteuess of abbots, and the other iiionks and friars, not only with ” 
impure females, ‘‘but married women, mid other bnital jiraoticos: : the 
tuJl I’Cfiort of tiiis ^'isitation is lost, yt‘l. I havt; sotai an extract ol .a part of 
it, ooiHjerniii^one Jnindrtul and forty-fonr lionses, tliat contains abominations 
i«i it, equal to any that wore in JSodom.” — 1 ilurnct, ;i47, citing Cot. fab. 
Clcop. E. 4. ‘‘ The nuns had also arts to hinder conceptions stud make 

aboi tions.” ] Ihirnet, dllJK 

^ 1 Burnet, 4*dB— 444, et etiam B42 — 344. Fuller, Hist. Abbeys, B. vi. 323, 
333. • 


TTenuyVIIL 

1500—1547. 

Mona-stcrirs cx- 
c*inptr*fl from 
ocolosiastitail 
vih)itation». 


Uoports of the 

ec^closKistioal 

ooniniittbioiiors. 


JMoirastcriesi the 
K(*iiuiuirioH of 
HiiporstitionK, 
illnsion.s, lies, 
juid folly. 


Frrnifliilent im- 
pohition as to 
rtjlics. 



172 THE HOUSE OF TUDOR. [Cii. 

HjENnYA^IIL parings of St. Andrew\s toes; coals that roasted St. Law- 
. reuce; girdles of the Virgin; heads of St. Ursula; felts of 
St. Thomas of Lancaster ; and parts of St. Thomas of Can- 
terl)iiry\s sliii t — much reverenced by big-bellied women. 

Shrines and trwi- Shrines and treasures, which otherwise it might have been 
dangerous to have invaded, were now thought rightfully to be 
seized, when they had been procured by such gross and ])al- 
pable impositions. The gold from IJeckeCs shrine alone fillcMl 
two chests, which were a load for eight strong men. Becket 
iJecket unsainted was unsaiiited, as well as unshriried, by the Iving, who taking 
anduiihhiniod. cuusc of Henry II., ordered the arcbbis}io|)\s name to 

bo erased from the kalendar, and his bones to be burnt; by 
which another fraud was discovered, — the skull of the ina] - 
tyi*’’ heiiig found with the rest of the skeletou, in his giavo, 
though anotlier had beeti manufactur(?d to ])erform miracles '. 
It was hy such abomiiiahle frauds and juggling trii'ks, tliat 
the lionian Catholic priesthood wei'o enal)led to ac(|uiro an 
undue influence over the uneducated classes of society. 

The monks on- VVlien the monks found that they vvorc^ liable to tin? 

Homy \MII., ami tliat tli,o austere jmiIos of their 
guvcmuioiit. institute were iiitend(*d to he enfori'ed, — tliat the sacrediiess of 
papal bulls was rejected, — and that tlie progress of the llefor- 
mation abroad, had liceu everywhere attended with the aboli- 
tion ol the monastic! orders, they, to |)reveiit like consequences 
in J']iigland, exerted all their influence to inflame the jieoplo 
against tlu! civil government; and Henry, finding their safety 
irreconcileable with bis own, determined to seize the pinseiit 
ojiportunity, and utterly destroy his declared enemies. 

IlcjiHons assignor Accordingly projiosaks wei'C made to jiarliament for vesting 
nionastic! projierty in the crown, and the reasons assigned 
i7u>n;istio pro- vv(M'(‘,— tliat it would 1)0 tlic iiioans of properly supiiortini: the 

crown. State ot royalty, and of defending the subject, of aiding coiil'e- 

derates, and of rewarding jniblic servants ; and tliat, if the 
church jiroperty was granted to the sovereign, he would never 
have occasion to a])])ly to his subjects for pecuniary aid, hut 
would he enabled to support 4(),()()() well-trained soldiers for 
the jjidilic defence, beyond the then jirescnt military establish- 
ment, — and to create temporal peers in the place of abbots and 
priors''. 

^ BoutlK y’s Book of tlie Clnncli, 277, 27fi. 4 IJiiino, 17.0. 
innv(‘’8 Bref. to S tow’s Ann. 1 Strype’s Mini. ilia. 4 Inst. 

1 Bi’odie, IM. 
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The parliament wore not deeeivoJ by these professions, but 
justly conceiving tlic ]-eligion of the monks was hypocrisy, 
tbeii’ morality knavery, and tliat moiia.Htic,'’’^ like all other 
institutions, should be made subservient to the growth of 
feelings, the development of princi})1es, and the changes of 
cveiy kind produced by time, ac(juiescc<l in the wislics of 
the crown. 

It was deemed expedient to commence with the smaller 
monasteries, and three hundred and seventy-six of these esta- 
blishments, whose respective annual values were less than 
200/., were suppressed hy Stat. 27 Ifenry VMT. c. 2(S‘\ which 
re(*ited, — that when the congregation of monks, canons, or 
nuns, was under the number of twelve |)ersoiis, (iaiaial and 
abomiuahlc living was coinmouly used, to tlie waste of the 
])roperty, tlie slander of religion, and the great infamy of the 
king and of the I'ealm. Idieir manner of life had, ])y cursed 
custom, become so inveterate, that no reiormatioTi was jjos- 
sible, except by utterly .sup])ressing such liouscs, and distri- 
buting the members among the great monasteries, wherein 
religion was right well ol)served, hut which were destitut (3 
of' such full members as they ought to keep. In order, there- 
fore, that tlie possessions of such small religious houses, instead 
oi' being sjient, spoiled, and wasted for inereasii of sin, should 
be converted to better uses, and tlu^ unthrifty religious ])ersous, 
so spending tlie same, bo compelled to reform their Jivijs, 
parliament humbly dcsii’cd the king would take all such 
nionasteries to himself and his heirs for ov er. 

If the recital to tliis statute was not accurate, it seems 
extraordinary that the greater abbots, of whom si.x-and-tvventy 
at that time voted in parliament, should have consented to it. 
Even before this act had jiassed, some of the smaller houses 
were voluntarily surrendered to the king. The motive may 
have been a consciousness of crimes which stood in iumhI of 
]iardon, an expectation of favour, or, what is not less ]>i'o]>able, 
the prevalence of the reformed opinions amon g tlie mem hers ; 
lorthe convents produced many advocates foi* the Reformation, 
ftiid some of its martyrs^. 

The crown, hy the suppression of these institutioiis, acipiired 
income amoimting to 32,000/. per amnnii, besides their 
goods, chattels, and plate, computed at 100,000/.“, and a court. 

Vide otiaiii 1 Hurnet, ^51, et seq. 

' Southey’s Book of the Clmreb, 209. 
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called the Court of Augmentation of the King’s Revenue, ’ 
was erected for the maiiageinent of these funds® . 

In 1540, the larger monasteries, which, in some instances, 
wore of a more moral character^® than the lessor monasteries, 
were dissolved. These great foundations were all surrendered; 
a few excepted, which against every principle of received la\^ , 
were held to fall by the attainder of their abbots‘^; couse- 
<|uontly parliament had only to confirm the king\s title arising 
out of these surrenders and forfeitures, which they did'", 
cautiously reserving any rights of property, Avhich private 
persons might enjoy over the estates thus escheated to the 
crown, but vouchsafing not a word towards securing the 
slightest compensation to the dispossessed owners; and no 
protest was made against this injurious law, although the 
mitrcil abbots still sat in the House of l^oers. 

It is stated that, the scheme of engaging the abbots to sur- 
render tlieir monasteries had been comliK'ted, with many 
invidious circumstances: — arts of all kinds had been em- 
ployed ; every motive, that could worlc on the frailty of 
liuinan nature, had been sot l)eforo tlicTu ; and it was with 
great difliculty that, these dignified conventuals were brought 
to make a concession, Avhicli most of them regarded as 


^ VI. 349. 8tat. 27 Henry Ylll. c. 27- 

'.riio (;ojnession of tlie prior uiul l>eiit‘cliotine.s of Bfc. Aiithew'.s, in 
iNTorthaiiiptoii, is to be socni in the record of tli(‘ C’oui t td‘ Augmentations : 
in wliicii, >vitb the most aggravating exj>rc*ssions that could h(' devised, they 
acIcnowkMiged their past ill life, “for which tlie pit of hell wils ready to 
swallow them up. They confessed tliat they had neglected the worshif) ot 
Hod, lived in irlJeiiess, gluttony, and sensuality; with many other woeful 
ex])rcs.sioiis to that purpose.” 

Other houses, a.s the jiiioruistery of Uetlesdeni, rtjsigued, with this pre- 
aml)le, — That they did profoundly consider tliat tlie manner and tracl(‘ of 
living winch tliey, and others of their pretended religion, laid for a long 
time followed, consisted in some dumb ceremonies, and otlier constitutions 
of the llisliop of Home, and other foreign potentates, as the Abbot of 
Cisteaux : by winch they were blindly led, having no true knowledge of 
Hod’s laAVS; procruring exemptions from tlieir ordinary and diocesan, by 
tlui powei’ of th(^ Bi.shop of Itonie ; and submitting themselves wliolly to a 
foreign jiowor, who never came hither to reform their abuses, -vv Jii(di w(*ri‘ 
Jiow found among tlieiii. But that now, know'ing the most perfect way of 
living is sufticiently declared by Christ and his apostles, and tliat it was 
most lit for them to Tie governed by the king, who -was their supreme head 
on i‘a.rth; they .submitted themselves to his mercy, aud surreiidtrred up 
their monastery to him, on the twenty-fifth of Beptemher, in the thirto(nith 
year of his reign.” This writing was signed by the abbot, the sub-prior, 
and niuti monks. There are five otlier surrenders to tlie same puiiiose. — 

1 Burmit, 4‘.Uh 431. Collect, numb. 3, sect, 4. 

Btut. 31 llemy YIH. c. 20. Stat. 31 Hcmy Vlll. c. 13. 
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VI.1 

destructive of their interests, as well as sacrilegious and 
criminal in itself and even the statute confirming the sur- 
render of the monasteries, contains, in an abstract sense, much 
lalseliood, much tyranny, and, were it not that all private rights 
must submit to public interest, much injustice and iniquity. 

The estates ac<]uired by the crown by the suppression of the 
larger monasteries have been moderately estimated at 131,607/. 
per annum 

The moveables of the smaller monasteries liave been 
reckoned at 100, 000/., and, as the rents of those were less 
than a fourth of tlie whole, the aggregate value of moveable 
wealth may be calculated in the same proportion. 

Tf tlie king had appropriated these revenues towards public 
(rxigencios, the crown would, in cflect, have been absolute ; 
because it would have been independent of |)arlia]nontary aid. 

Ileiiry, liowever, pursuing the wily advice of Cromwell, to 
secure the Reformation, distributed the abbey lands among 
the nobles and gentry, either l)y grant or by sale on easy terms, 
— thus secuiring the influence of such grantees, by the sure ties 
of ]>ri\'ato interest, and who henceforth strenuously opposed 
any return towards the dominion of Rome’*. 

Had it not been for this policy, it is not improbable that 
tlic SCO of Rome might have existed in England, some years 
after the death of Mary: luit her parliaments, so obsequious in 
all matters of religion, adhered with a firm grasp to the pos- 
session of church lands ; nor could the papal supremacy bo re- 
cstablislicd, until the titles of the lay possessors were sanctioned. 

A part of the zeal of the same class in bt^iuging l)ack and 
incserving the reformed clnirch, under Elizabeth, may bo 
ascribed to a similar motive ; not that these men were liypo- 
critieal pretenders to a belief they did not entertain, but that, 
according to the general laws of Imniaii nature, they gave a 
readier reception to truths which made their estates more 
secure’**. 

Another constitutional advantage accrued by this partici- 
pation of ecclesiastical property, that the distribution of so 
Hrge a j)ortioii of the kingdom among the nobles and gentry, 

2 Collier, 158, et seep 4 Hume, lOO. 

Hr. Liijgard, on the authority of XasinitU’a edition of Tanner’s 
-^otitla Monastica, puts the annual value of the monastic houses at 
; but Ihirnet affixes a much greater value. 

1 Bivniet, 223. 1 IlalSiin’s Const. Hist, 107 . 
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tlic elevation of so many new families, and ' the increased 
opulence of the more ancient, subsequently served as a coun- 
terpoise aii(i corrective to the arbitrary prerogative of tho 
crown. 

But until the titles of the purchasers and grantees were con- 
firmed by time, their influence was thro wii into the scale of 
the crow'ii, which greatly increased its authority : because the 
state of parties, was so e([ually balanced, that the ascendanc) 
belonged to the side which the king embraced. The fluc- 
tuating principles of Henry, as well as those to Mdiich he 
adhered, were calculated equally to alarm the one faction, and 
encourage the otfier : for, “ In the whole progr*ess of the 
changes,"’*’ says Burnet, his design seems to have been to 
terrify the court of Horne, and cudgel the pojie into a cone 
pliance with what he desired;^’ and Clarendon justly obsei-vcd, 

He was not less a catholic at the hour of his death, than 
when ho wrote agjiinst Liitlier 

It has been gratuiton.sly assumed that the dissolution of the 
monasteries was an act of illegal violence ; but their dissolution 
Avas, constitutionally sf leaking, legal, because it was san(*tiono(l 
by jiarliament, wliich being tbc supreme body in the nation, 
hav^e always exercised a right to disjiose of the jiropert}' of its 
members; thus, persons guilty of treason are deprived of t heir 
property; others, as in rail-roads, arc compelled to sell their 
pi'operty : the abstract question being one of public policy, and 
in this sense, parliament claimed the disposal of the revenues 
of the church. 

It is also a principle of latv, tliat if in the exercise of a 
corporate or other public franchise, the ]>ower is abused, or 
those who are invested with the power will nut use it, the law 
will, by regular process, take it away, in iirder to place it in 
better hands. The ajipIicMtiou of this measure of justice to 
the monasteries, was based iqion every justifiable ground; 
those institutions had become abused and the governing 


Claread. Hist Church, 231. 1 Brodio, 90. 

inouks iu these houses aboimding in wealth, and living at ease 
and in idleness, did so degenerate, that, from the twelfth century downward, 
tlieir reputation abated much ; and tlie privileges of sauctiuiries were a 
general grievance, and oft complabied of in parliament : for they received 
idl that fled to them, wluch put a great stop to justice, and did encourage* 
tlie juost erin^inal offeiidcrs. They becajue lewd and dissolute, and so 
iiupudeiil iu it, that some of "their faniis were let for bringing iu a . year ly 
tribute to tlieir lusts; nor did they keep hospitality, iind relieve tlie' poor, 
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bodies had, in numerous instances, refused to apply a cor- 
rective to such abuses. 

The concuiTent voices of history and experience have proved 
that, what was suited to one condition of society, and to one 
stage of civilization, was, for that very reason unsuited to 
another ; — so with monasteries, at one period of our history 
these institutions were highly beneficial, but as civilization 
increased, they l)ecame, in an inverse ratio, pernicious ; their 
members having, as previously stated, been guilty of every 
diabolical excess, which could outrage heaven or shock huma- 
nity, consequently, upon the abstract grounds of public 
j)olicy,‘” their suppression was justifiable. 

But the ultimate appropriation of the proy3ei*ty belonging to 
the monasteries to lav purj^oses, was a scandalous robbery, and 
for which the pope had previously afforded a precedent. 

The events of this ])eriod have occasioned a very false and 
ignorant, but po})ular notion, that the property of the “Roman 
(^‘itliolic Chiircir'’ was transferred, in this reign, to a new 
church, commonly called the “ Protestant Church/’ 

But neither in this, nor in any of the subsequent reigns, are 
tiiore any records to establish the accuracy of such a position. 
The only descendant, representative, or successor of the ancient 
British chnrch; arid the only descendant, representative, or 
successor of the church, which Gregory sent Augustine to 
plant among the Anglo-Saxons, is the present “ Cliureli of 
England,” and to which church, the property of tlu? monasteries 
constitutionally belonged, and the only portion of cbiircJi pro- 
perty, which the Roman Catholics can constitutionally claim, 
eii tile plea of identity of religion, is that, if any, which was 
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given during the reign of Mary^‘’. 

it has been asserted that from the dissolution of monasteries, systom of paro- 
t he system of parochial relief was rendered necessary, hut such 


IS not the fact. 


from the tliftsolu- 


There can be no doubt that, many of the impotent poor 


tioii of monaste- 
ric«. 


rather encouraged vagabonds and beggars, against wboni laws were 
^Hado, both iu Edward III., King llcnrv ViX, and tbLs king’s reign.’' 1 
Ibu'iiet, a44. 

Mr. l*eroeval states, ‘‘The Church of England of to-day is identified 
^vith tlie Church of England of all preceding ages, by its vise <)f the same 
enn-ds ; while the adherents to tlie Bishop of Home in this kingdom are 
wljolly distinguished from it, by the adojitiou of a new cr(?ed, which tlie 
Cliurcii of Bhigland at no one period of her .existence ever recognised.” — 
belter on the Dissenters’ Petitions, London, 1834. 
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derived support from their charity; but the blind eleemosy- 
nary spirit, inculcated by the Komisli church, is notoriously 
the cause, not the cure, of beggary and wretchedness. The 
monastic foundations, scattered in different counties, at irre- 
gular distances, could never have answered the end of local 
and limited succour, meted out in just proportion to tlio 
demands of poverty. Even while the monasteries were yet 
standing, the scliemo of a provision for the poor had he(?ii 
adopted by tho legislature by means of regular collectiouvs, 
Avhich, in the courso of a long series of statutes, were alinost 
insensibly converted into compulsory asscssments^h 

8. The Iteformatlon, 

Popular movements have coinmonly been ascribed tf) tho 
principal actors in them, as to their authors ; hut the utinosf 
that can he accomplished by individuals, in siicli (iases, is 
merely to avail tliemselvcs of tlic hfipjiy prcdisjiosition in tin; 
public mind, to give form and consistency to loose opinions, 
and to bring to tho aid of an infant sect or ])arty, tliu weight 
of talent, learning, cliaractcr, and station. They ma}- thus, os 
Ilimry Vni. did in the lleformation of the Anglican Clmrcli, 
strengthen and direct the current ; but, if they bo wise beyond 
their age, they must ex])ect the just appreciation of tlieii* 
views from an enlightened posterity. Thus it ha|)pened with 
AVickliffe, to v\'hom tho first grand atteTn|)t at Itefornuitioii 
has liecn attributed ; ju’cvious attempts had proved abortive ; 
— because the times wore not ripe for a <*hange; hut tlic 
merit of Wicklitfb lay in seizing the favouraldo moineiit for 
disseminating his doctrine, as most of his principles luul been 
anticipated by previous writers'. 

After the disgrace of (Cardinal Wolsey, and while the cause 
of tlie kiiig*’s mai-riage witli Queen Katlierine was dejiendiug, 
parliament was summoned, aiul tliree hill.s were passed, re- 
stricting the exorbitant abuses of the clergy ; one was against 
the exactions for the probates of wills'*; another was for the 

Slat. 27 Henry VIH. c. 25. 31 Henry Vlll. c. 7, and Stat. therein 

cited. 

Stat. I Edward TT. c. 3. Stat. 14 EUzaboth, c. 5. 

* 1 Fox’s Martjnvs, 521, et seq. 1 Brodie, 48. 

" Const. Ottobon. tit. 14. Lynd. 108—179. Const. Arclib. Bonifiice, 
tenip. IleiD-y III, Const. Archb. Mepham, temp. Henry III. 1 Strypo, 7*^* 
Stat. 31 Edward 111. Stat. 1. c. 4; Stat. 3 Henry V. c. 8 ; Stat. 21 Henry 
Vni.e. 5. 
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regulating of mortuaries^; a third was to restrain the plurality 
of benefices, non-residence, and churchmen being farmers of 
lands \ 

Though the latter statute affected the popo*’s authority in 
matters of pluralities, non-residence, and dispensations ; yet 
this, and the whole of these three measures, ^ero rather 
regulations of a domestic nature, than attacks on the papal 
jurisdiction. 

By this policy, the king displayed to the pope his power 
over the parliament, and how willingly that assembly would 
concur with him in hostile aggressions against the clergy. He 
also ac<}uired popularity with tlic people, by relieving them 
from the oppressions of the church. 

The clergy not only fclt an imme<liate restraint and loss of 
jw'cseut profit, but a precedent was thus obtained lor future 
attacks, and their opposition, to all reformation, increased the 
prfyjudiccs that were conceived against thorn. If moderate 
measures of reform had emanated from themselves, or if they 
had partially supported the measures of their adversaries, they 
would have ac(|uired j)Ovverful partisans; but they fatally 
mistook their true interest, when they thought they wore 
concerned to link witli it, all abuse>s and corruptions, 

1lie kings of England always claimed a power in erxlo- 
siastical matters, equal to that, which the Konian emperors had 
ill their em])ire, — they exercised this authority both over the 
clergy and laity; by erecting bishoprics, granting investitures 
in tliern, calling synods, and making laws about sacred as well 
as civil concerns. 

The bishops of Rome were enabled to extend tlieir power, 
beyond either the limits of it in the primitive churcJi, or what 
was afterwards granted them by the Roinaii emperors, and 
nsurjied an iinscriptural and illegal authority ovei* all tiro 
churches of Europe, by advancing her claims and establishing 
them, whenever her interests could be mixed up witli the 
correction of the real or fancied grievances existing in f-Iiurcli 
or state. 

In England, the Roman See experienced con.siderrdde oppo- 
sition ; in gaining their improper powers of giving investitures, 
receiving appeals to Rome, and of sending legates to England, 

" Stat. 21 Henry \11L c. 0. 

^ Lynd. lib. 3, tit. 5, c. 2. Ayl, Tarorg. Jur. Can. 414. Stat. 21 Henry 
VIII. c. 13 . 

^ 2 
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and tlieir ultimate possession of such authority, arose from 
every inhimous advantage being taken, which the weakness or 
Ances of our sovereigns permitted. 

In the first contests between the kings and the popes, which 
were chiefly confined to questions respecting the temporal 
possessions %f the church, the clerg}’', foi* increased iinmunity 
and protection, Avere generally on the pope's side. 

When the j)opcs became arnliitious and warlike princes, 
they were obliged to adopt every expedient to ac(j[uirc pecu- 
niary resources. The pall, with many bulls and high compo- 
sitions for them, annates or first-fruits, and tenths, were the 
standing taxes of the clerg}^, besides mimeroiis othei’S, in cases 
of emergency; so that the clergy, finding themselves thus 
tyrannically oppressed by the popes, ultimately had recourse 
to the crown for that constitutional protection, whicli their 
predecessors had selfishly and treasonably abandoned — in 
fact, it Avas to tlic spiritual pride, — political policy, — lust of 
power, — and the unchristian, persecuting bigotry of the See of 
Koine, tliat the annihilation of its authority, in the reign of 
Henry VITJ., may be ascribed. 

In the reign of Edward I., pailiament found it requisite 
to make enactments restrictive of papal exactions®. 

The pojies claimed and exercised a right to dispose of 
1)islio])rics, abbeys, and lesser benefices to foreigners, AAdio did 
not reside in England ; upon whicli the commonalty of the 
realm represented to the king in parliament, that the bi- 
shoyirics, alibcys, and other benefices wei’e founded by tlie 
kings and peojilc of England, to inform the people of the laAv 
of (xod, and to make hospitality, alms, and otlior works of 
charity, for AAdiich end they were eiuloAvcd by the king and 
people of England, and tliat the king and his other subjects 
who endowed them, were exclusively fiutitled upon voi dances, 
to the presentment and collations of them, Avhich noAA’^ the 
pope had usurped and giA^en to aliens, which the crown 
would he disinherited, and the ends of their endowment 
destroyed, Avith other great inconveniences. Therefore it Avas 
ordained, that these oppressions should not be suffered in any 


statute of “ Pro- 
visors," 25 Ed- 
ward ni. Stat. (), 


No effectual process having been juwided against those 
who violated this ordinance, these abuses still prevailed, and 


J Burnet, 195. 


Vide I Dig. Peer. 251, et seq. 
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which were productive of the “ Statute of Provisors in 
which it wawS stated that, the Bishop of Rome did daily 
reserve to his collation, church preferments in England, and 
raised tho first fruits, with other great profits, by which the 
treasure of the realm was carried out of it, and many clerks 
legally advanced in the realm by tlieir true jifetroiis, were 
excluded from their benefices by such provisors; therefore, 
the king being bound by oath to see the laws kept, did, with 
the assent of all tho great men and the commonalty of tho 
realm, ordain ; — that the free elections, presentments, and 
collations of benefices should be vested in the crown and its 
subjects, in tlie same maimer as they had formerly enjoyed 
them, notwithstanding any proAnsions from Rome. .And if 
the incumbents, by virtue of such provisions, were disturhed, 
those pro visors, or others employed by them, should bo im- 
prisoned till they made fine and ransom to the king at his 
will ; or if they could not ho a)>prehcndcd, writs were to he 
issued to seize them, and all hencficcs possessed by them vv(;re 
to fall into the king‘'s hands, except they were abbeys or 
priories, that fell to the comments or colleges. 

Hy another statute tlie j^rovisors were })ut out of the liing'’s 
])rotectiori ; and if any man ortended against them in person or 
goods, ho was to be excused, and unimpeachable. 

In the reign of Edward III., complaint having been made 
of "vthe subject,'' being sued in others tliau the king's courts, 
and ill parts lieyond the seas, it Avas ordained ; — that any one 
Avlio sued, either beyond sea, or in any court, for tilings that 
bad been sued, ain.1 about vvbicb judgment had l)oen given in 
former times in the king's courts, were to be cited to answer 
for it in tlie king's courts, within tAvo months; and if they 
came not, tliey were to be ])ut out of the king's protection, and 
to forfeit theii* lands, goods, and cliattels to tlie king, and to 
bo imprisoned and raiisonred at the king's wdll. 

Tlicse laws having proved ineflectual, another statute was 
passed, by which, not only the provisors themselves, hut all 
such as took procuratories, letters of attorney, or farms from 
them, AA'ere involved in the same guilt. 

Another artifice of the Roman court was, improjierly influ- 
encing the king, and then procuring the royal license for aliens 
to hold benefices; but, in 7 Richard Jl., provisions 
again made against aliens liaving benefices without the king's 
license; — and tho king promised, that thenceforth lie would 
i’cfraiiji from granting such licenses. 
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The next ‘‘ clericar’ expedient was to prevail with the 
incumbents who had been presented in England according to 
law, to take provisions for their benefices from Rome, to 
confirm their titlo.s. This was also forbidden under the former 
pains, , and the benefice was to be considered as void. 

It was only in the king\s courts, that the rights of presen- 
tations could be tried and judged, aiul the bishops could only 
give institution according to the title declared in these 
judgments ; but the popes being desirous to possess such 
jurisdiction, and to have all titles to advowsons tried in tlic*ir 
courts, excommunicated those bislio])s, who proceeded in this 
matter aijcording to the laws of England. 

These practices were complained of by the commons in Ifi 
Ricliai-d 11 ., and also that the pojie intended to make many 
tratishitions of bishops, some to he within, and some out of 
the realm, which, among other incoiivcriiences, would produce 
this effect: — That the crown of England, which had always 
been so free, that it hath been in no earthly subjection, but 
immediately suTiject to (lod in. all thiiig.s toiudiing the crown, 
and to none other, would be subjected to the Bislto]) of liome, 
and til at tlie laws and >statutes of tlie realm would bo by him 
defeated and destroyed, wliich would he against the king's 
crown and regality; therefore all the (*ommons resolved to 
live and die with him and liis crown : and they reijuirod him, 
by way of justice, to examine all the lords, spiritual* arul 
temporal, what they thought of those things,* and whether 
tlioy would bo witli the crown to uphold tlie regality of it. 

'’fo wliich all tlie temporal lords answered, they would lie 
with the crown in the.so cases esjiecially; but the vspiritual 
lords, being asked, said, they would neither deny nor affirm 
that the Bishop of Rome miglit, or might not, excornmuMicatc 
bisho])s, or make traiislatioiis of ])relatcs : lint, upon that pro- 
testation, they said tliat, if such things were done, they thought 
it \vas against the crown, and said they would be with the 
king, as they were bound by their legoance. 

Whereupon it was ordained that, if any did purchase trans- 
lations, sentences of exconinuinicatioii, bulls, or other instru- 
111 cuts from the court of Rome, against the king or his crown, 
or whosoever brought them to England, or did receive or 
execute them, should be out of the king’s protection, forfeit 
their goods and chattels to the king, and their persons im- 
prisoned. 
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In 2 Henry IV parliament complained that the Cistercian HenutVIIL 
order had procured bulls to discharge them from paying tithes, 
and also forbidding them to let their farms to any, but to eiNtorotwi order 
possess them tliomselves ; to rectify wliich, it was declared tstat. 2 iieriryiv. 
that those bulls should he of uo force, and if any did put*them 
ill execution, or procured other such bulls, tbey Avorc to be 
])rocecded against, under the statutes against “ provisoi's.’’ 

In () Henry IV., eomplaints being made of tlio excessive uxccsbivo rates 
rates of composition for ‘archlushoprics and bishoprics in the 
]) 0 ])e\s (diambcr, Avbicli were raised to tlie trelile of wliat had 
been former]}^ paid, it was enacted that, they should pay no 
more than IkuI lieen formerly wont to he paid. 

In 7 Henry IV., the statuto of the socoiul year Avas con- invalidity of 
iinned; and by another act, the licenses whicli the king liad Jut” tho 
granted for executing tlio ]) 0 ])e‘'H bulls, and any that he miglit 
grant in future, w^’ore declared to he of no force to prejudice 
any incumbent in his right. 

'Che abuses and oncroatdiments of the lioman See still R:ra,ntod 
mcreasing, all pro no ous statutes against jirovisors were con- tics for ^statntJi, bio 
finned, and all elections declared free, and not to bo inter- 

, . Stnt. 11 IJfiiry 

vnptod eitlun* liy the ]X)pe or the kmg: but, at the same time, iv. cc. 9, jo. 
tlio king [lardonod those Avho had transgressed against those 
statutes. 

T) li s rn i stak on ]>ol i (^y of pa rd on i ng offenders for the w i ) fnl Misuiircn pnicy 
^iolatio^ of ])Ositive laws, created tlio necessity of another 
statute against “ iiro visors '**’ in the reign of Henry V^, by violation 
which incumhents, lawfully inyosted in their livings, were not wiat. ;t iionry v. 
to 1)0 molested iiy jiroA'isors, though they had the king'’s 
pardon; and such hulls and licenses were dcudarod loid and of 
no value, and those A\d)o, upon such groundH, did molest the 
iiicnm bents, wei'C to incur the jiaiiis of the statutes against 
" ju-ovisors.’’'' 

From the commencement of the reign of Uiidiard 11. till 

Henry V^., tiie popedom Avas \veakenc<l arul distracted by sciiibma. 
'schisms, and the kingdoms of Europe Averti divided in their 
obedience, some holding for those that sate at Rome, and others 
for the popes of AAngnon : Englaml, in opposition to l<'raTK*o, 
that cliiefly sujiported the Avugnon popes, adliered to tlu^ 

Homan popes, and had it not been for such schisms, England 
Would have been placed '^under excommunications and inter- 
'licts for these statutes 

7 l Buruet, 199, 200. 
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When the schisms were terminated, Martin V. reassumed 
that spirit of treasonable impudence and arrogance, for which 
some of his predecessors had been so eminent, and sent over 
threatening messages to England in order to acquire suprenie 
autliQiity; and thus, according to the injudicious admis.sion 
of the Archbishop of Canterbury, that “ he might raise much 
money out of England 

In 6 Henry VI., the archbishops and bishops addressed the 
parliament, alleging many things to ^prove the pope‘’s power 
in granting provisions, and that it was of divine right, admo- 
nishing and re(]uiriiig them to give the pope satisfaction in it, 
to prevent the misfortunes incident to ecclesiastical censures. 
But no act rescinding the ‘‘ Statutes of Provisors,’" nor any 
explanation of their principle.s was passed, or rendered. 

Thus stood the law of England, which was neither repeale d 
nor well executed ; — ^when, in 153 1, it was urged that the 
whole church, having submitted to tlie legantine cominissiou 
of Wolsey, had violated the '‘‘'Statutes of Provisors and to 
the equitable excuses of the convocation for having obeyed 
such commission, tluit it was procured by Ileiiry's consent, 
and supported by his authority, it was answered, — the statutes 
were still in force, and that their ignorance of them M'as no 
excuse, because all persons were bound to know tlie laws; 
yet, although tlieir guilt was so public*, though the court had 
proceeded to a sentence, that they were out of the king's 
protection, and were liable to the penalties against pro visors, 
the king was willing, upon a reasonable composition and a full 
submission, to pardon them 

The convocations having perceived the hopelessness of tlieir 
cause, threw themselves upon the mercy of the king, and 
agreed to pay 118,840^. for a pardoiP’; they likewise ardviiow- 
ledged that the king was the protector and supremo head of 
the church and clergy of England,— in so far as is permitted 
by tlio law of Christ;” and promised that in future they would 
neither make nor execute any constitution without the king’^ 
license 

The Stat. 23 Henry VIII., c. 33, laid the foundation of the 

" Ex MSS. .D. Petyt. Iteg. Cichel. fol. liO. Collect. Numbi 37 — tO, citeil 
ill 1 Burnet, 200 — 204. 

** Autiq. Brit. Kccles. 326. 1 Butler, Histir Horn. Catli. 1&7. 

' > 13 Kyiner, 734. 14 Ibid. 18. 1 Burnet, 204, 206. 

' ‘ Tl olingshed, 293. 

Antiquit. Britannia^ in vita Warbam. 4 Lingard, 180. 
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broach which afterwards followed with Romo, which pro- 
hibited the payment of anuateB^ or first fruits, being a year^'s 
rent of all the English bishoprics that fell vacant, to the 
papal see. 

This statute recited, that great sums of money liad been 
conveyed out of the kingdom, under the title of annates or 
first fruits, to the court of Rome, which were extorted by 
restraint of bulls and other writs; that persons who had 
advanced vsuch sums were fre<|uently ruined by the premature 
deaths of archbishoj)s and bishops, because annates being 
founded on no law, there was no way of obliging the iiunini- 
bents of sees to pay tbcni, but by restraining their l)nlls ; that 
annates were first paid to defend ChristendoTn against infidels, 
but were now turned to a duty, cJainied by the court of Romo 
against all right and conscience;, and vast sums were carried 
awa}" upon tJiat acjcount, which, from the second year of 
Henry VII. to the tlien j^rcsent time, amounted to 800, ()()() 
ducats, besides many otlier heavy exactions of that court; and 
tlait the king was l)oiirid l)y liis <luty to Almighty God, as a 
good Christian prince, to liindor these oppressions. And, also, 
because many of the ])relates were then very aged, and very 
likely to die in a short time, whereby vast sums of money 
would be carj-iod out of Ihigland to the impoverishment of 
tin; kingdom. 

It was therefore enacted tliat, all ])aynients of first fruits to 
the court of Rome should he ]>iit dowji, and for over restrained, 
under the ])ains of the forfc'iture of tlie lands, goods, iUid 
chattels of him that slionld |>ay them any more, together with 
the ]>rofits of his see during the time that ho was vested with 
it. That ill case bulls wore restrained in the court of Rome, 
any person presented to a bisljopi ic was to lie notwithstanding 
consecrated, by the arclilnshop of the province, or if he were 
presented to an archbishopric;, by any two bishops in the king- 
dom, whom the king should ap])oint for that end; and that, 
being so consecrated, they should be invested and enjoy all the 
rights of their sees : yet, that the po|)C and court of Rome 
might have no just cause of comjdaint, tlie ])ersons presented 
to bishoprics, should lie allowed to pay them five per cent* of 
the clear ])rofits and I'evenucs of their several secs. 

The parliament, urfvvilling to go to extremities, remitted 
the final ordering of this statute to the king, so that if the 
1 Bumet, 214 ; et Collect. Numb. 41. I Strype, 144. 
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pope ehould either charitably and reasonably put down tho 
payment of or so moderato them that they might 

ho a tolerable burden, the king might at any time before 
Easter, 15*33, or before the then next session of parliament, 
declare by his letters patent, whether this proposed statute, or 
any part of it, should be observed or not, which determination 
miglit possess the force and authority of a law. And that if, 
upon tins statute, the pope sJiould vox the king, or any of bis 
subjects, by excommunication or other censures, the king 
might then cause the sacraments and otlicr rites of the church 
to he administered, and that none of the papal censures need 
be published or executed. Accordingly tlio Iviiig, in a few 
months after tlie passing of these ordinances, j*atitied thorn by 
letters jiatent, by wiiicli they became tlio law of tlio land. 

Tlie breacli with the See of Home was expedited liy Stat. 
24 Henry V ITL, c. 12^ Avhich deprived that court of its appel- 
late jurisdi(*tioM : tlio ]>reaml)le stating, that the (‘rown of' 
England was imperial, aiul the nation a com|)loto body within 
itself, with a ]denary and pre-eminent jjowta* to give justice in 
all cases, s|>iritna.l as well as tem])ora] : and that in the spiri- 
tuality, iisuall}' called the English church, as there had been 
at all time.s, so there were then, men of tliat sufficieiiey and 
integrity, that they miglit declare and (lotermiue all doubts 
witliin the kingdom ecclesiastical ; and that sex eral kings, as 
Pidwai'd L, ]k1ward HI,, Richard ][., and Henry IV., had, 
by soi'eral laws, jiresorved the liberties of the realm, both 
spiritual and temjioral, from the aimoyanco of the See of' Rome, 
and other foreign jiotentates; yet many inconveniences had 
arisen by appeals to the Sec of Romo in causes testaniontarA-, 
matrimony, disorces, right of tithes, and other cases, wliicli 
were not sufficiently provided against, by such laws; liy which, 
not only the king and his subjects were put to great charges, 
Init justice was much delayed, Rome Joeing at such a distance, 
that evidences could not bo brought tliitlier, nor witnesses, so 
ca>sily as within the kingdom. 

Therefore it was enacted, that all such causes, whether 
relating to the king or any of his subjects, were to be deter- 
mined within the kingdom, in tho several courts to AAhich 
they belonged, iiotwitlistaruling any appeals to Rome, or 
inhibitions and bulls from Rome; and that their sentences 
should take effect, and be fully executed by all inferior minis- 
ters: that if any spiritual persons refused to execute such 
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sentences because of censures from Rome, they wore to suffer 
a years irnprisomaeiit, and fine and rjuisoni at the king’s 
will; and if any persons in the king’s dominions procured 
or executed any process or censures from Rome, they were 
declared liable to the pains in the Statixte of Pror/i^ors^ in 
16 Richard II, c. 5. I^hat appeals should only be from the 
archdeacon or his official to the bishop of tlie diocese or his 
couiruissary, and from him to the archbishop of the ])rovince, 
or the dean of tlio Arches, where tlio final determination was 
to be made without any further process ; and iu every process 
concerning the king, or his heirs and successors, au apjieal 
should lie to the upper house of couvocatioii, wdiero it should 
be finally determined, never to be again called in (juostion. 

Til is statute accjuirod great popularity, as ap|)eals W'Ore 
esteemed dishonourable to the kingdom, liy subjecting it to a 
foreign and tyrannical jurisdiction; and found to ]>e \^ory 
vexations from their expense, injustice, and (bday. 

The foregoing enactments having prepared the nation for 
increased innovations, and having cssontially restricted the 
[lower and profits of Romo, the foundations of the papal 
authority were next examined. 

l^y the creed of Pius IV., all communicants in the church 
of Romo are I'oquirod to aeknowlodgo, as part of tliat faith 
without wdiich no one (am be saved,” the lioly C/atludi<* 
apostolic Ilomati church, for the mother and mistress of all 
(•hurtdies.” 

Rut the fatliers that xvero assembled in the sec^ond gciuuvil 
coimciP% Constantinople, a.o. ‘181, gave the title wdiich is thus 
claimed for Rome, to the chun'li of Jerusalem, as a]>])(^arH from 
tlioir synodical ejiistle, — “ W o acknowdedgo the most vene- 


Tliovo arc twenty councils w^liicli the Komaii wi*iti‘rs c'onsuler ‘‘gouc- 
but of these only six aj o so ju'kiiowledgod by tlie (diuix;h of I’higiaud. 
Those arc : I. Nice, a.I). ; 2. Constanliiioplo, a.o. 1581 ; 3. E 2 )Iiesiis, a.d. 

4. Ohalcedon, a.d. 451 ; 5. Constantinople, a. d. 55:1; 0. Coiistanti- 
iiople, A.D, 680. This last is reiuarkablo as Inung- that which condeniiied 
Tldiioiius, the Roman poutitF, of Itercsy, and ordered his boolcs to be 
bii rued. 

'J'liG others which ai’O received by Komr^, and, with the exception of 
the seventh, by Rome only^ as general, are : 7- Becond JS’ieene, a.d. 7117 
(the decrees coneerning iiiuigr^ worship wtu'e madt^ at tliis council) ; — 
<l Oonstantinoplo, a.I). 869 ; 9 . Latoran, a.i>. 112 : 1 ; 10 . Ijateran, a.o. 1199 ; 
11 . kateran, a.d. 1179 ; 12 . Lateran, a.d. 1215 ; i:i. Lyons, a.d. 1274 ; 14 . 
kyons, A.n, 1274 ; 15 . X^ienne, a.i>. L'Jll; 16 . Constance, a.d. 1414 ; 17 * 
ifkisle, A.D. 1431 ; 18 . Florence, a.d. 1438 ; 19 . Latei-au, a.d. 1512 ; 20 . 
Trent, a.d. 1545 , 
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Table Cyril, most beloved of God, to be bishop of the church 
oi Jerusalem^ which is the mother of all churches^®.” 

The patriarch of Antioch having usurped an authority over 
the churches of the island of Cyprus, which had never been 
under his jurisdiction, occasioned the following decree*® by 
the third general council, which was assembled at Ephe,su.s, 
A.D. 431, — “ That none of the hishops, beloved of God, take 
another province which has not been formerly, and from the 
beginning, subject to him. But, if any one has taken another, 
and by force has placed it under his control, he sliall restore 
it ; that the canons of the fathers be not transgi*essed, nor the 
pride of worldly power be introduced under the cloak of the 
jiricsthood, nor we by degrees come to lose that liberty, where- 
with our Lord Jesus Christ, the deliverer of all men, lias 
endowed us by his own blood. It seemed good, therefore, to 
the holy and general symod, that the proper rights of each 
province, which have before time from tlie beginning, by 
ancient custom, belonged to it, bo preserved to it pure and 
inviolate.'^ 

Tlieso facts are indisputable; tliat, in 431, the Anglican 
church had never acknowledged any subjection to the See of 
Rome, and that it had never been claimed by the latter 
power : — couse<iuentlA% all tlie authority which Rome subse- 
quently acfjuircd iu England, was in direct violation of this 
un repeal ed dec t‘ee. 

The fourth Latcran is the first of those called general 
councils, which recognised Roman supremacy. In -the fifth 
canon the Roman church is said to have the principality of 
power over all others, as being the motlier and mistress of all 
Christ's faithful people;” and all other patriarchs are required 
to receive their palls from tlie Roman pontiff. The titles ol‘ 
Univei'sal Po])e, and Universal Patriarch, first used by the 
liishops of Constantinople, and afterwards applied indifferently 
to the bishops of Rome and Constantinople, as ajipears by the 
Letters of the Emperor Constantine Pogonatus*’', wwo titles 
of honour, and did not imply universal authority, power, and 
jurisdiction ; in fact, there was no allusion to this supremacy 
in any general council, previous to a.o. 1215 ***. 

Ooncil ii. 9(W). Act 7, Concil iii. 802. 

Labbe and Cossart, tons. vi. 593, 599. 

^“ Perceval’s Hist. Not. 16,17; vide etiam I. Nice, Canon IV., Vf. 
IV. Chalcedon, Canon IX., XXII., XXVIII. IV. Latcran, Canon IV. 
I^'lorence, Sessio XXV. 
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It was declared in parliament and convocation^*, that there 
was no ground for the pope’s power in Scripture, all the 
apostles being made equal by Christ when he committed the 
church to their care in common, and who often declared there 
was no superiority of one above another. St. Jerome, who 
only equalled the bishops of Rome to those of Eugubium and 
Constantinople, and many other authorities, were cited from 
the fathers to show that, they did not look on the bishops of 
Romo, as superior to other bishops, ami that those passages of 
Scripture were not interpreted by them in the sense, which 
was subsequently contended for, in order to support the supre- 
macy of Rome. 

For the places 1)rought from Scripture in fiivour of the 
])apa(;y, they judged that they did not provide anything for it. 
That TIioii art Peter ^ and upon this rock vnll J build imf 
churchy if it prove anything in this mattej’, would prove too 
miieli ; even that the church ^vas founded on St. Peter, as he 
was a private peison, and so on the popes in their personal 
capacity. But both St. Ambrose, St. Jerome, and St. Austin 
think, tliat by the roeX’, the confession he had made was only 
to bo irieant. Others of the lathers thought, by tbo rock^ 
(dirist bimself was meant, who is the only true foundation of 
tlic church; though, in another sense, all the apostles are 
also (jailed foundations by St. Paul. That Tell the church is 
thought by Gerson and ^Eneas Silviiis (afterwards l^ius Tl.), 
rather to make against the pope, and for a general (jouncil. 
And the fathers have generally followed St. Chrysostom and St. 
A ustin, who tlioiight, that the cfirlnq of the keys of the kingdom 
of Ifeaveiu and the chai-ge. Feed inn sheeps were addressed to 
St. Peter, on behalf of all the rest of the apostles. A nd that, 
I have prayed for thee^ that thy faith faU not^ was only personal, 
and related to his Ml, which vvas then imminent. It is also 
clear, by St. T^aul, that every apostle had his peculiar ]>rovince, 
beyond whicli he was not to stretch himself; and St. looter’s 
province was the circumcision, and his the uncircuincision ; in 
which he plainly declares his equality with him. 

The contests of Rome with other secs, were cited to prove, 
that ecclesiastical privileges were only founded on the practice 
Juid canons of thexdiurch, and not upon any divine warrant: — 
thus Constantinople pretended to ciiual privileges with Rome, 

Murk xvi. 15. 
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1 Huriiet, 251, et so(i. passim. 
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• but liavenna, Milan, and Aquileia pretended to patriarchal 
- dignities and exemptions. 

Some Archbishops of Canterbury, Laurence, Dunstan, and 
Robert Grostest, Bishop of Lincoln, had frequently asserted, 
that the popes could do nothing against the laws of tlie 
church, and which doctrine had been recognised by popes of 
Rome. 

Even to this day no constitution of the popes is binding in 
f any cliurcb, except it be received by it ; and in the daily 
practice of the canon law, the customs of tdmrches are pleaded 
against papal constitutions ; which establish their authority 
(iannot be from God, otherwise all must submit to tlieir laws. 
And from the contests respecting investitures, receiving ap- 
peals, admitting of legates, and papal constitutions, it is 
apparent that, the papal authority was a tyranny, which had 
been managed by cruel and fraudulent arts, and had never 
been received in the cliurcli, than as a c.onqiiest, to which 
they were constrained to yield. 

As for the king’s power over spiritual persons, and in spiri- 
tual causes, Scripture is replete Avitli authorities. In the GJd 
Testament the kings of Israel intermeddled in all matters 
ecclesiastical. Samuel, though ho had been a judge, yot 
acknowledged Saul’s autliority : so also <lid Aliimelech, the 
high-j)rie.<fc, and appeaiXMl before liim wlien cited to answer 
upon an accusation. And Samuel*^ ^says, Ae was niado the 
head of all the trihes, Aaixm, in tliat, was an example to all 
the following liigb-priests, who submitted to Moses. David 
made many laws about sacred things, such as, the order of the 
courses of the priests, and their Avorship : and when he was 
dying, lie declared to Solomon how far liis antboiity extended, 
lie told hini^“, that the courso.s of tlie priests, and all tlie 
jjeople, w^cre to be wholly at his commandment : pursuant to 
which, Solomon did apjioint them their charges in the ser- 
vice pf God, and both the priests and Levites departed not 
fj*om bis comman<lment in any matter : and though ho had 
turned out Abiatliar from the Iiigb-priesthood, yet they made 
no opposition. Jehoshaphat, Hezekiah, and Jo»sias made like- 
wise laws about ecclesiastical matters. 

In the New Testament, Christ himself ’was obedient; he 
paid taxes, ho declared that he pretended to no earthly king- 

1 Sain. XT. 18. 

*•’ 2 Ohron. viii 14, 15. 


^ 1 Cliron. xxviii. 21. 
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doBi, he charged the people to render to Ceesar the things that HenrvVIII* 

were Ca3sar''s, and his disciples not to idfect temporal dominion, 

as the lords of the nations did. A nd though the magistrates 

Averc then heathens, yet the a])ostlcs wrote to the churches to 

obey magistrates, to submit to them, to pay taxes; they call 

the king supreme, and say ho is (lod^s minister to encourage 

them that do well, and to punish the evil doers, which is said 

of all persons wdtlioiit exception, and every soul is charged to 

be subject to the higher power. 

In the primitivo church, the bisliops in their (foimcils, made cuncms of th<? 
rules for ordering their dioceses, wdiicli they only called canom eiilrch.^^ 
or rnles ; nor had they any compulsive authoidty, but what 
w'as derived irom the civil sanctions. 

After the onn)erors were Cliristians, they made many laws juBtinifin mHed 
al>ont saer(;d things, as maybe seen in the codes; and when 
dustinian digested the Komaii law, he added many novel sheeting 

, . 1 . 1 • • T I " rm poi'SOHH 

constitutions about ecclesiastical persons and causes. llie ami causes, 
eniperors called geuei-al coimcdls, presided in them, and con- 
firmed them. 

Miiny letters liaA'o boon written by popes to emperors, to eicotion of tiu‘ 
call, councils, and of the councils to tliem to confirm their 
decrees, dlie election of the }‘opes themselves w^as sometimes 
Tnadcj by tlio emperors, and sometimes couiirmed by them. 
l’o))0 Mailrian, in a synod, decreed, that the emjioror sliould 
(dioose tlie j>o{)o ; and it was an unheard-of tiling, before the 
ilays of Oregory V^Il,, for |)o))es to de])Ose princes, and give 
;iway their ilominions; and Avliich can only bo compared to 
the pride of Auticlirist and l^ncifer. 

It is also clear, that under a inoiiarchy, there can 1 x 3 but in a niojiarcliy, 
one supreme ; and tliat the king being su]>reme ovci* all liis " 
subjects, <;kvrgymen must 1)0 iiudiidod ; for they are still subjects. 
'\sid»jects.^“ Nor can their lieing in orders change thnt former 
relation, founded upon natural and national huv, no more 
than wivc>s or servants, who, by becoming Cliristians, were 
not, according to the doctrine of the apostles, discharged from 
the duties of their former relations. 

In England, the kings always assumed a supj*oniacy in Kings, of Kng- 
<xideHiastical matters. In Poix/Eloutherius^ letter t(» King 
Lucius, he is twice called by him (lod\s vicar in his king- 
Jom; and that it belonged to bis office to bring his sub - matters, 
jeets to the holy church, and to maintain, protect, and govern 
them in it. 
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Henry VTII. The laws of Canute, Ethelred, Edmund, Edgar, Athelstaii, 

and Ina also prove the supreumcy of the Witena-Gemot ; the 
rejection of papal supremacy** by William L, the statutes 
against appeals to Rome, and bishops going out of the king* 
dom without the kmg\s consent ; the Articles of Clarendon, 
and the contests that followed between Henry IL and Becket, 
also prove the independence of the Church of England, 

Division of Although a bishop'^s pastoral care be of divine institution, 

conSon^ the kings of England anciently divided bishojn-ics as 

iwneficcs. plcascd ; they also converted benefices from the institution 

of the founders, and gave them, as Edgar did, to cloisters and 
monasteries ; — all which was done by the consent of their 
(rlcrgy and nobility, without dependauce on Rome : they like- 
wise granted these houses exemption from e))iscopal juris- 
diction : thus Ina exem|>tcd (jilaston])ury, and Offa St. Albans, 
from tbeir bislioj)s‘’ visitation: and whieli continued until 
William J.; for he, to porpetnato the menioiy of the victory 
he obtained over Harold, and to endear himself to the clergy, 
founded lUttle Abbey; and in the charter stated, ^Mt shall 
be also free and (]uiet for ever from all subjection to bisho)).s, 
•or the douiiniou of any other persons, as Christ's Church, in 
Caiiterhirrv, is,'' 


Enactment of 
ec'clesJastiojil 
IrtWH by the 
<!rown. 


The king ’s supre- 
macy qualified. 


Divine com- 
mands uj)on the 
clerj^y, to obey . 
the ton?i)Oral 
prince. 


Alfred's laws, a speech of Edgar, with several letters written 
to the |)<)pes from the kiug\s, the parliaments, and the clergy 
of England ; show that the crown always made laws about 
sacred matters, and that its power extended over the persons 
of cliurclMiien, as moII as to its other sulijects. 

But the power of tlic king to make laws for restraining and 
coercing his subjects in spiritu/il affairs was restricted ; being 
only fanpowered to defend the faitli of Christ and his religion, 
to maintain the true doctrine (.)f Chiist and its preachers, to 
abolish . abuses, heresies, and idolatricKS ; and to punish with 
corporal pains those who offended. And, finally, to oversee 
and cause tliat the bishops and jiriests faithfully executed their 
pastoral office, in tliose points, which by Christ and his apostles, 
were given and committed to them ; and in case they were 
negligent in executing the same, to admonish them. And if 
they obstinately witlistood this monition, then he could deprive 
them of their ofRce^s. 

It is also evident that God had commanded the bishops aiHl 
priests to obey, with all humbleness and reverence, both king«? 

Vide ante, 11, 12, 30, 44 — 40. 
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and princes, and governors, and all their laws, not being con- 
trary to the laws of God, whatsoever they be: and that not, 
only propter irarn^ but also propter conscientiam^ that is to 
say, not only for fear of punishnient, but also for discharge of 
conscience. 

Thus, obedience was not required to the king’s law, if con- 
trary to the law of God : and the ecclesiastical jurisdiction, in 
the discharge of the pastoral office, connnitted to the pastors of 
tlio church, by Christ and his apostles, is acknowledged 

lTj)on those princijdes and facts the parliament and couvo- 
ention, resolved, tliat the pope’s power in l^ngland had no good 
foiindatio)i, and had been nianaged with as nnicli tyranny, as 
it had begun with n.wrpation ; — that tlie exactioTis of Rome 
liad been eveiywliore o]q)j*essive, but in no ]daco so intolerable 
as England; — which, though ju’odnctivo of couqdaints during 
the then preceding tliree hundred years, yet no relief had 
been atapiired ; — tliat tlic laws respecting pro\'isors had hceu 
defeated, and made ineffectual; — that, therefore, no other 
chectiial remedy existed hut to extir|)ate this ]>retended au- 
authority, and tlienceforth to a(*kno\vledge the pope only as 
hishf)p of Rome, witli the jtermlicifou defoed hf the ancient 
nnurnnf : and for the king to Rh] ASS IT ME liis own authority, 
and tlio ])rerog!itivos of liis crown, from which tlie kings of 
i^higland had> nercr formalltf departed^ though tliey had, for a 
century, connived at an invasion and usurpation n])Oii them, 
which was no longer to he endured, an<l the r(?,sult was, that, 
iti 25 Tlenry VI 11., tliree statutes wovq enacted, by Avhicli the 
{lope’s authority was desti’oyed. 

In the fii'st statute, the clergy in convo<vition, acknowledged 
that all (‘onvocations had lieen, and ought to lie. assembled by 
the king’s writ ; and ]>roTnised, /V rerito mcerdotii^ that they 
would never make nor execute any new canons or constitutions, 
without the royal assent ; aiul since many canons liad been re- 
ceived, that were jirejudicial to the king’s ])rerogative, and also 
contrary to the law of tlie land, and heavy to the subject, it was 
ordained; there should he a committee of thirty-two persons, 
composed of sixteen members of the two houses of parliament, 
«uk 1 the like numbiu* of the clergy, to bo named by the king, 
who should liave full {lowor, with the king’s assent, to abrogate 
or confirm canons, as they thought expedient. Ajipeals to 
Rome were again condemned, and all apjieals were directed to 

1 Burnet, 26*1, 2fi2, 
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be made, according to Stat. 24 Henry VlfT. c. 12, excepting 
an appeal being given from the arclibisliop‘’s court, and from 
places exempt, to the king in chancery ; upon which a coin- 
mission w^as to bo directed to such persons as the king slionld 
name, as in cases of appeals Irom the admirirrs court ; and this 
court of appeal has since been called, the (k)iirt of l.)e]egates"'’. 

Until the reformation of the ecclesiastical law had been 
executed, it was declared, that siicli canons, constitutions, 
ordinances, and synodals provincial, being already made, and 
not repugnant to tlie laws, statutes, and customs of the realm, 
nor to the hurt of the king^s prerogative, should bo used and 
executed as before, ujion w’hieh saving, and the former usage of 
the kingdom, depends the |)resont jiractice of the ecclesias- 
tical courts ; as the designed reformation of tliat law lias never 
been effected 

The Stat. 25 Henry VIll. c. 20, after confirming tlie former 
statute concerning the non-pay nieiit of enacts that 
bisliojis were no longer to be presented to tlie See of Rome, 
nor to sue out any more hulls there ; but that all bisliojis slioiild 
lie presented to tlie ai-chbisliop, and an arcbbislio]) to the other 
arclibisliup, or to any four bishops wdioni tlie king should uaiiK'. 

VV'lien any seo was vacant, the king w^iis to grant a liceiiso, 
or conge d’ dire, to the dean and cbajJtca* to proceed to a new 
election, and tborevvith to send a letter missive, containing the 
name of tlie jierson vvliom they were to (dect; and if ibo 
election Avas delayed for twelve days, the king was to nomi- 
nate by letters patent. 

The person elected or nominated w\as to swear fealty to tke 
king, and a commission was to issue for consecration airl 
investiture ; after this, lie was to do homage to tlie king, and 
to be ]nit in possession of the spiritualities and temporalities, 
dlic dean and cliapter, or the bislio)) or arcb])isho]>, iicglectiiig, 
for twenty days, to perform their offices, as thus prescribed, 
were subjected to the [lenalty of a pnernunire. 

Next follow%s the celebrated Stat. 25 Henry VIII. c. 21, fnr 
discharging the subject from all dependaiice on the jiajial see. 
In the preainlrle, the intolerable exactions for Ueter-penee, 
provisions, pensions, and bulls of all sorts, arc complained ol, 
and <lescribed as contrary to law', — being grounded only on ft**' 
pope's power of dispensing, wdiich wms i;siiuprd. The king 
and the lords and commons, are then stated to bo the only 

-2 Collier, m, 70. i Beeves, 213, 2U. 
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power to consider, liow any of tlic laws were to be dispensed 
with or abrogated ; and as tlie king had been acknowledged tlie 
supreme head of the Church of England, by tlie pj’elates and 
clergy in their convocations; it was therefore enacted; that all 
|)aynients made to the apostolic chamber, and all provisions, 
i>ulls, or dispensations, should from thencefortli cease ; but 
that all dispensations or licenses for things tliat wore not 
contrary to the law of (iod, l>nt oidy to the law of tlio land, 
should be granted within the kingdom, l)y avid under tlie 
seals of the two artthbisliops in their several ])rovinoes; who 
should not grant any licenses contrary to tlie laws of Almighty 
(iod, and only sucli as had been accustomed to be granted, 
and should give no license for any new thing, till it were first 
examined by the king and his council, vvlietlier such tilings 
niiglit he dispensed with ; and that all dispensations whicli 
were formerly taxed at, or above 4/. sliouhl l)c confirmed under 
the (Ireat Seal. 

ItM^as also declared that, J^irliament mo not TimHEHY iN rExo 

TO VAllY FROM OHKIS1’^S eilUlteM IN ANY TIHNiiS OONCEKNIN'O THE 
\VM\ ARTICLES OE THE CATTIOLfC EAITII OE CH RLS I'EN OOM, OR IN ANY 
(vniER 'J lflNOS DEOLAREO IIY HOIA* SCKll’Ti: RE, ANO THE WORD OE 
(too, NECKS, sARY i OR 'riiEiR sAi,YATU)N. Idiat tlio iu()na.sterie,s, as 
formerly granted by the bishop of Rome, should be <‘xem|>tod 
from the arch bisliop's visitations ; but that such cddioys, whose 
elections were formerl}' confirmed hy tlie ]) 0 ])e, should, in 
future, ho confinM(*d by the king, ;mi(I who might i.ssue a com- 
jiiission under liis (ireat Seal for visiting tliem. That licenses 
and other writs ohtahied from Rome liefore March 1 2, in tliat 
year, should be valid and in force, excejit such as w ere contrary 
to the laws of tlie rojilm ; and tluit tlie king and !ii,s cmincil, 
should have jiovver to order and reform ail indulgenees and 
privileges (or the abuses of them) whieli havl l»een gj'anted hy 
the vSee of Rome : and tlie offenders against tlvis act, wm-e to be 
punished according to the statutes of ]>ro visors and prannnnire. 

'I’he king’s su])i*ema(*y was directly establisluMi by .St:at, 2() 
HiRiry VlTl. c. 1, by w hich the crown wris to be taken, as the 
<^dy supreme head in earth of tlie ( -liurch of England, called 

Anglicana Ecclesia,” and to have all autiiority tliereto 
JHHiexed, for the reformation and correction of all ei-rors, 
heresies, and abuses, wliicli could be amended by any sp'iritual 
jurisdiction xvhatsoever. 

file last essential attack upon the papal poNver was Stat. 28 
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Henry VTII. e. 16, which declares all bulls, briefs, faculties, 
and dispensations, of what kind soever, heretofore granted 
from the vSee of Rome, to be void, and of no effect. 

As this statute M^as only levelled at the many jurisdictions, 
privileges, and exemptions that were claimed in different parts 
of the kingdom, under the sanction of papal grants, — a provi.so 
was affixed, liy whicli all marriages celebrated by virtue of 
the papal authority, that were not otherwise contrary to 
tlie law of God, should be legal; and all consecrations of 
bishops, by vii-tue of such authority, were confirmed. And 
for the future, all wlio enjoyed any jirivileges by bulls, were to 
liring them into chancery, or to such persons as tlie king 
should appoint. And the vVndibishoj) of (kinterbury was to 
grant anew the effects (*ontained in them, wliich grant was to 
pass under the (ireat Seal, and to be of full force in law. 

Thus the authority of th<.i See of Rome, like all exorbitant 
jiower, was ruined by the exress of its acrpiisitions, and by 
stretching its ])rotensions beyond, what it was possible for any 
human jirincijjJes or prepossessions to sustain 

The nation generally rejoiced at thosiJ legislativ’e enactments, 
not aloiK' Ix'caiise the pope's nsm‘ped power was extirjiatefK by 
which human reason, policy, and industry, had so long been 
shackled, but hecanse they anti cijiated that the Catholic'' 
faitli- v\ hicli would ultimately he adhei'ed to, would be exclii- 
siv(dy derived from those things which the Scriptures declared 
1 1 ecessa ry^ to sal vation . 

in ir).S(), a convocation assembled in order to settle '‘articles 
of faitli,'** at whicli the following were authorized ; but they 
contain many of the tenets of Romanism, whicli, from a closer 
examination of Scripture, and under tlie exercise of an unfettered 
liberty of judgment, were ultimately discarded as erroneous. 

First, All bishops and jireacliers were required to instruct 
the people to believe the \A^holo Rible and the three Creeds; 
that made by the Apostles, the Nicene. and the Athanasiaii; 
and interjn'ot all things according to tliem, and in tlie very 
same words, and condemn all heresies contrary to tliem, par- 
ticularly those condemned by the first four general councils. 

Secondly, of Baptism. That it was a sacrament instituted 
by Christ for the remission of sins, without which none could 

4 Mu me, 121. 

1 lJuriiet, am. Ulovd’s Form. Oxf. lo3rj. Laurence’s Hampton 
T.cctiires, 14, 1 80 — Wilk. Cone. iii. 87. 
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attain everlasting life; and that, not only those of full age, HenryVIIL 
but infants, may and must be baptized for the pardon of 1547> 

original sin, and obtaining the gift of the Holy Ghost, by 
which they became tho sons of God. Tliat none baptized 
ought to be baptized again. That the opinions of tho Ana- 
baptists and Pelagians were detestable lici'esies, and that 
tho>sc of ripe age, who desired l)a])tism, must with it join 
repentance and contrition for their sins, with a llrm belief of 
the articles of the faith. 

Thirdly, concerning Penance. Tliat it was instituted by roiuimie, insti- 
Christ, and was absolutely necessary to salvation. Tliat it nr!dmZ^^yL 
coiisisted of contrition, coniession, and amendment of life; salvation, 
with exterior works of cliarity, which wore the \vorthy fj-iiits 
of yienance. For contrition, it was an inward shame and 
sorrow foi* sin, because it is an otfence to God, wliicli ])rovokes 
bis (lisplcasure. this must bo joiiKMl a faitli of tlie mtu'cy 
and goodness of God, whereby the penitent must hope that 
God will forgive liim, and repute liiiu justified, and of the 
number of his elect children, not for tho worthiness of any 
inorrt or w’ork done by him, but for tbe only merits of tho 
l)lood and ])assiori of our Saviour Jesus Christ. 

That this faith is got an<{ coufirnuKl by the ap])lieation of* Auricular con* 
the promises of the gosjicl, and the usf^ of the' sa,ejvnnents ; 
and for that end, eonfessiou to a pric'st is necessary, if it ma-}' ’’f consoienccs. 

1)6 had, whose alisolutiou Avas instituted by Christ to apply 
the promises of God's grace to the penitent ; therolbro tho 
people were to be taught, that the absolution is spolven by an 
aiitliority given, by Christ in tlm gospel, to the ]>i'iest, aiul 
rrmst be believed, as if it were spoken by God biinself, aiu-ord- 
ing to our >SaA iour\s woials ; and tlieridore none were to con- 
demn anricnlar confession, but use it for the comfort of tlieir 
eonscieiices. 

The people were also to be instructed, that though (iod fif*stitution. and 
])ardoned sin only for the satisfaction of Christ, yet they must 
liring forth tho fruits of penance, pi'ayer, fasting, alms’-docds, 
with restitution and satisfaction for wrongs done to others, 

Avitli other works of mercy and charity, and ubediema; to 
God's commandments, else they could not be saved ; and that, 
by doing these, they would both obtain cverhistiiig life, and 
uiitigation of their afflictions in this present life, according to 
the Scriptures. 

Fourtlilv, as touching the Sacrament of the Altar, That sacrament of 

*' the altiu-. 
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under the forniR of bread and wine, there was truly and sul)- 
stantially given the very same body of Christ that was born of 
the Virgin Mary; and therefore it was to be received with all 
l evcrence, every one duly exaininiiig himself, according to the 
wonls of St, Paul. 

Fifthly, lliat justification signifieth the remission of sins, 
and acceptation into the favour of (iod; tl)at is to say, a 
perfect renovation in Christ. To the attaining which, they 
were to have contrition, faith, charity, which were both to 
conenr in it, and follow it; atKl that the good worlds iiocessarv 
to salvation, were not only outward civil works, 1)ut the 
inward motions and graces of (iotW Holy Spirit, to dread, 
fear, and love him, and to have firm confidence in (tod, to call 
npon him, and to have patience in all adversities, to hate sin, 
and Jiave ])nrposes and wills not to siii again; with, sueli otlioi’ 
motions and virtues, consenting a)id agreeable to tlie law of (tod. 

The otliec* articles were about the ceremonies of the cliurtdi. 
First, of Images. That the use of them was warranted Iv,' 
tiU‘ Seriptnies, and that they served to repres(ait to them good 
e\am])]es, and to stir ii]) (lovotion ; and therefore it was meet 
tliat they sliouid stand in the churches. But that the peoph; 
might not fall into such superstition as it was thought they 
had <lon(^ in time ]»ast, tlioy were t(.> bo taught to reform siudi 
ainises, lost id<datry might ensue; and that in censing, kneel- 
ing, olForiiig, or worsliipping them, tlie people were to bo iii- 
stnictc'd not to do it to the image, but to (tod and his honour. 

8e(*ondly, for tlio .honouring of Saints. They were not to 
think to attain these tilings at their hands, which were only 
obtained of (tod ; but that they M'^ere to lionour them a^ 
persons wow in glory, to praise God for them, and imitat(^ 
their > irtuos, and not feai* to die for the truth, as many oi 
them had done. 

Tliirdl y, for praying to Saints. That it was good to pray to 
tlieni, to pray for and with us. And, to correct all su])ersti- 
tioiis ahnses in this matter, they were to keep the days 
appointed by the church for their memories, unless the king 
should lessen the number of them, which, if he did, it was to 
bo obeyed. 

Fourthly, of Ceremonies. That they were not to ho con- 
demned and cast away, but to be kept as good and laudable, 
having mystic^al significations in them, and being useful in 
lifting u)> our minds to God. Such wxrc the vestments in 
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the worrfiip of God; the sprinkling holy water, put us in 
mind of our baptism and tlie blood of Christ; giving holy 
bread, in sign of our union in Christ, and to remember us of 
the sacrament ; bearing candles on Candlemas day, in romeni- 
hi-auee that Christ was the spiritual light; giving ashes on 
Asli Wednesday, to jnit us in mind of |jenancc, and of our 
mortality; bearing palms on l^ihn Siuiday, to sliow our desire 
to re(X 3 ive Christ in our hearts, as he entered into Jerusalem ; 
croe}>ing to the cross on (iood Friday, ami kissing it in 
memory of his death, with the setting up the sejmlchre on 
that <lay; the hallowing the font, and other exorcisms and 
benedictions. 

And lastly, as to i^urgatory. Fliev vv^ere to declare it good 
and cliaritable to ]U’ay for the souls departed, vvliicdi was said 
to liave continiiod in llie clmrch from the beginning; and 
thorerore the people were to 1)0 instructcnk that it consisted 
\v(h with the duo orchn’ of cliarity to })ray for them, a.ml to 
make others pray for them, in masses and cxerjuii's, and to 
give aln\s to tlnmi for that end. lint since tlie ])la(*e they 
vvcr(^ in, and tlio ])ains they suffered, were micoi'tain by tin* 
Scri|)tiire, wo ought to remit tliem wholly to (fod's mercy; 
thi'rcfore all these abuses were* to ho ])ut aAvay, which, undoj* 
the ])retonco of pmgatory, liad been ailvaiiced as if the |)0])e"s 
]>Mr(h)ns did deliver souls out of it, or masses said in certain 
places, or before <‘ertaiii images, had sucli efficiency ; with 
otlier such, like abuses , 

vShortly after tliese articles had been published, religious 
injiinetioiis '^ were issued l>y Ciomwell, as vicegerent, to the 
Ibl lowing eflect : — 

First, All ecclesiastical inemubonts wej-e lor a cjuartor of a 
}’oar after this [)eriod, once every Sumiay, and ever after that, 
twice every (juarter, to ))ubli 8 li to tlu' ])(‘ople, that tlu^ Bishop of 
home's iisur))ed power iuid no ground in the law ol* God ; and 
tliereforo was on good reasons abolished in this kingdom ; and 
tliat the king's j)Ower was, by the laws of God, sui)remo over 
all persons in his dominions. And they were to do tlieir 
uttermost endeavour to extirpate the pope’s authority, and to 
establisli the king’s. 

> Secondly, They were to declare the articles lately pub- 
lishcd, and agreed to by the convocation ; ami to make the 

Wilk. Con. iii. 804— aoa, 4 Lingard, 2(>7. 

1 Burnet, iOf). llcgist. Cramn. foL tl7» 1^. 
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peopte know which were articles of faith, and which 

of them rules for the decent and politic order of the church. 

Thirdly^ They were' to declai’e the articleH lately set forth 
for the 'abrogation of some superfluous holydays, particularly in 
harvest time. 

Fourthly,. They were no more to extol images or relics, fur 
superstition or gain ; nor to exhort people to make pilgrim- 
ages, as if blessings and good things were to be obtained of 
this or that saint or image. But instead of that, the peojilo 
were to be instructed to apply themselves to the keeping of 
God\s commandments, and doing works of charity; and to 
believe that God was better served by them when tliey stayed 
at borne and provided for their families, than when tliey went 
pilgrimages; and that the monies laid out on these w^ere better 
given to the poor. 

Fifthly, They w^ero to exhort the people to teacli their 
children the Lord’s Frayer, the Creed, and tlie Ten Coin- 
maiidmonts, in English : and every iiieiimbent w'as to explain 
these, one article a day, till the jieople wx're instructed in 
them. And to take groat care tliat ail children were bred ii]> 
to some trade or w^ay of living. 

Sixthly, I’liey w^re to take eai'c that, the vsacraineiits and 
sacrameiitals w^ero revej-entJy administej’ed in their ])anshes; 
from w hich, wiicn at any time they w^ero aliseiit, they we're to 
commit the cin‘e to the learned and o\pei*t eairate, wiio migiil 
instruct the jieople in wliolesome doctrine; that they might 
also see their jiastors elid not ]>ursue tludr own |)ro[its oj* into 
rests so much as the glory of God, and tlie good of the souls 
under theii- cure. 

Seventhly, They were not, excc]it on lu'gent occasions, to 
go to taverns or ale-houses; nor sit too long at any sort of 
games after their meals, hut give themselves uj) to the study of 
the 8cripture, or some other honest exercise ; and remeinhi r 
that they must excel others in purity of life, and he exanif)les 
to all others to live w^ell and Christianly. 

Eighthly, Because the goods of the cliurch w^ero the goods 
of the poor, every beneficed person tliat had twenty })ound.s or 
above, and did not reside, was yearly to distribute tlie fortieth 
part of hi.s heneiice to the poor of the |)arisli. 

Ninthly, Every incuinhent that had a hundred pounds a year, 
w^as to give an exhibition for one scholar at some gi’anirnar- 
school or university; who, after he had completed his studies, 
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was to bo partner of the cure and chargoi bo^di in IlKWRyVni. 

and other duties : and so many hundred pounds as any had, so 
many students he was to breed up. . 

Tenthly^ Where parsonage or vicarage-houses were in *gi*eat itoparation of 
decay, the inciitnbont was every year to give a fii’th part of his r'«*-so‘ia^ges. 
profits to the repairing of thcni, till they were finished, aiid 
then to maintain them in the state they wore in. 

Eleventhly, All these injunctions were to be observed, under I’cnuitu-sfordiH 
pain of suspension and sequestration of the mesne profits till 
they were observed. 

hi L>“17, the convocation were ordered to set fortli a plain insstitution of 
and sincere exposition of doctrine;'^ and accordingly a work was 
publislied, entitled, The (lodly and l^ious Institution of a 
Christian Man/' and pronounced by the convocation to accoid 
in all things with the very true meaning of Scripture 
It explains in. succession the (b*eed, the Seven Sacraments, 

(wliicli it divides into three of a. higher, and fonr of a lower 
order,) th(i Ten Commamlnicnts, the l^ater Noster and Ave 
Maria, Justificatioru and Purgatory, 

It refuses salvation to all pei'.soiis out of the ])alo of the snivMtion iv- 
('atholic church, denies the siipr*emacy of tln^ ))ontiH‘, Jind 
incnlcates passive ohedieiico to tlio king. It teaches that no , 

cause whatever, can autliorizo tin; subject to di'aw tin; sword 
against bis ])rince ; that sovereigns are ace.onntahle to (lod 
alone; and that the only remedy against oppression is to jiray 
that God would cliange tin/ heart of the despot, and induce 
iiirn to make a right list? of his jiovver. 

in 1215, it was enact(?(l by the liatoran council, Hocaiise cicrt . ahov ok 
ill most parts there are within the same state or diocese people 
of diflerent languages mixed togetlicr, having, under one faith .aiaitiKa. }*>• iv. 

'7 ^ r . • 1 1* 1 CMlKnoi roimcil, 

various rites and customs: we distinctly cliarge, that tin? t)isln)])s ,;;,f,nn ix. 
of these? states or dioceses jirovide projier jiersons to celebi*ate 
the divine ofliices, and administer the sacraments of (he church, 
to the dtfferencet^ of rltcti and lananaoei^^ instructing 
them hotli by word and by exaiiqilo'’'*.’’'’ 

The ecclesiastical reformers not only relied njioii these Jiomaii xothiimMnon' 
Catholic canons, hut asserted tliat, nothing could lie more ii’ 

alisurd than to conceal, in an unknown tongue, the word of God 

’ ‘ tJ Word !)t 

Wilk. Coil. iii. 8^0. 2 CollioT, 188 — 148. 4 laiigaif], 288. 

Cotic. xi. 10 1, at ctiain Con. Trent. 8ess. XXI L e. viii. 2 La Martino’s 
i51g. 180. 
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HekhyVIII. itself, and thus to counteract the will of heaA^en, which, for the 
purpose of universal salvation, had published that salutary doe- 
trine to all nations* That if this practice were not very absurd, 
the artiiico at least was very gross, and ])roved a conscioasne:;s 
that, the glosses and traditions of the clergy stood in direct oj)- 
position to the original text, dictated by Supreme intelligence. 

That it was now necessary for the people, so long abused by 
interested pretensions, to see witli their own eyes, and to 
examine whether the claims of the ecclesiastics were founded 
on that cliai-ter, which was, on all hands, acknowledged to be 
derived horn heaven. And that, as a spirit of research ami 
ciiriosit}^ was liappiJy revived, and men were now obliged to 
niake a. choice among the contending doctrines of diircrent 
sects, the ]>roper materials for decision, and above all, the* 
holy Scriptures, should be set before tlicm ; aiid the rov(?a1o;l 
will of God, which the change of languago had sonievvlini 
obscured, be again revealed to mankind 
Tub Tvjirvf’- The king, actuated by these principles, issued now injuiK ' 
TioNs OF Ill 1538, to all incumhonts, commanding them to pro- 
vide a copy of the liiblo printed in Englisli and set it I’p 

4 HriTiio, 152. 

1 1 5u met, 453, 400. Kejj^ist. Craiinu fol. 00, B; vido otiam Uogist. 
Bonner, lol. 30. 

^’lio Uoinan Catliotie (^Inireli receives {iinl re\'oren(.*es with equal 
piety and ven<*ratioii, the wi'itten hooks of the Old anrl Mew 'r(‘stamenls,” 
and certain “ iinwritteii traditions, pertaining both to faith and nninners,’- 
(vide post infra^ tit. “ Cfinons of Scriptuve,''' temp. Ediv. VI.) and hy a cU^erLfC 
of tin* Council of 'rnait, a.d. 1540 (Cone. XI 740-7), “ It ary one shall not 
.r(;ceiv(* these same I»ooks enth'e/’ “ and in the old Latin Vnhjatc edition'' 
let him lie anatheina.’’ Buttlie AnglicaJi Clinrch (Art. VI.) pi-onoimceth 
that tlie Holy Scriptures containeth all things necessary to salvation.’’ 
7’he Council of Trent likc'wise d(?creod, tliat “ this s?ime o/d vuhjaie vdition^ 
which has stood the test of so many ages’ use in the Church, in public read- 
ings, disputiiigs, preaeliings, and exj>ouiidings, lie deemed authentic, and 
that no oiu', on any pretext, darc' oi* ])resuTne to reject it.'* “ And also, h»r 

the restraint of wanton wits, it decrees that in inatters of faith and morals, 
pertaining to the edifying of Christian doctrine, no one, relying on his own 
prudence, shall dare to interpind the Holy Scripture, tAvisting it to his own 
iiieaiiing, against tlie sense wliicli has been, and is h<*hl l)y Holy iMotln r 
Clnirch, to whom it belongs to judge eonceming the true sen.so and inter- 
pretation of Scripture, nor against the unaniimnis consent of the Fathers, 
even though such interj>reJtatio!is should never be published. Let those 
wlio shall act. contrary to this decree be denounced by tlie ordinaries, and 
punished Avith the penalties rightly appointed.” (Cone. XIV. 747*) 

'.riie Cdiurch of England docs not receive the H 0 I 3 " Scriptuj-es as tin y 
are contained in the old Latin vulgate edition,” but she 1 ms provided ior 
herself a ‘‘ translation out of the original Hebrew and (ircck tongues;” as 
for the Latin vulgate^ she does not hold it as authentic, hut in fjct rejects il. 
In many of the matters, ■which are controverted between the two Churches, 
the peculiar doctrines of the Homan Church are based upon the fouyidation 
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publicly in the chunjh, and not to hinder or discourage the 
remling of it, but to encourage all persons to peruse it, as being 
the true lively word of God, which every Christian ought to 
believe, embrace, and follow, if lie expected to he saved. And 
all were exhorted, not to rnako contests about the ox|)Ositiori or 
sense of any dijfficult place, hut to refer that to nien of higher 
•jiidginont ill tlie Scriptures. 

Some otli or rules follow about instructing the people in the 
princi]iles of religion, by teaching the Creed, the Lord's Prayer, 
and Ten Cornmandniciits, in Kiiglish; and that, in every 
clnircli, there should be a sei-nion made ev^ery quarter of a year 
at least, to declare to the peojde the true gospel of Christ, and 
to exhort them to the worlcs of cliarity, nicrcv, and faith ; and 
not to trust in other meirs works, or pilgrimages to images, 
or relics, or sayings over heads, whicli they did not understand, 
since tliese things tended to idolatry and superstition, which, 
of all oftcTH^es, did most provoke God's indignation. Iliey were 
to talie down all images which were abused by pilgrimages, or 
offerings made to tiiem; and to suffer no caudles to lie set before 
?iny image, only tliei’o rniglit he candles before the erross, and 
before? the sacranKait, and about the sepulchre ; and they were 
to instruct the peo])lo that iniagos served only as the hooks of 
the unlearned, to be rornembrancos of the conversations of them 
whom they represented, but if they made any other use of 
images, it was idolatry ; for remedying whereof, as the king had 
already done in part, so hf) iritenderl to do more for the aliolisli- 
iog such images, wliicb might be a great, offence to God, and a 
danger to tlie souls of his subjects. And if any of tliem had 
forinorly magnified such iniage.s or pilgrimages to such purj)oses, 
they were ordered openly to recant, and atdcnowledge that, in 
Kaviug such thing.s, they had been led by no ground in Scrip- 
ture, hut were deceived by a vulgar error, which had erey)t into 
the church, through tlie avarice of those who had profit by it. 

of tradition^ or of some apocryphal hook^ or of tlio vulyatc tramlation^ wliilst 
the Church of Kiiglancl take.s lior stiiDcl iipoji tin? true sense of th(‘ Canonical 
Honks of Hohj Scripture: thus disproving in every such case her ;igreemf*iifc 
iu doctrine with the Church of Kcnne ; and undergoing a sentence of ana- 
thema from that Cliui’cli, (Vide Mant, Chundies of Jiorne and Ivngland 
Compared, 111, I'l.) These a?*o fundamentaV' differences between tin* 
f'vo (^jiurches, because they affect the foundation of all religious inst7’U(> 
tion, — and during their existence, no effective co-operation between the 
Churches of lihi gland and Home, in disseniinating tlie pure and entire word 
of God, could be anticipated, unless accompanied by the most dcgivading 
Jipostasy, or the basest duplicity. 
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They were also to discover all such as were letters of the 
reading of Go(r.s word in English, or hindered the execution of 
these injunctions. Then followed orders for keeping of registers 
in their parishes; for reading all the king's injunctions once 
every ijuarter at least ; that none were to alter any of the holy- 
days witliout directions from tlie king ; and all the eves of the 
liolydays, formerly abrogated, were declared to bo no fasting 
days ; the commemoration of Thomas a lieckot was to be 
omitted ; the kneeling for the aves after sermon were also for- 
bidden, wdiicli wei*c said in hope to obtain the ])ope's jmrdon. 
And as in processions so many sviftrages were used, with an ora 
pro nobis to the saints, by which there was not time to say 
the suft'rages to God himself ; tliey were to teach the peo|)Ic 
that it was better to omit the ora pro nohis^ and to sing the 
other suffrages, which were most necessary and most effectual. 

In 15fl9, the bill of the Six Articles liecame the hiw of tlie 
land, tile |ireamb]e of which statcs*^% that tlie king, considering 
the blessed eff ects of union, and the mischiefs of discord, sinci^ 
there were many different opinions, both among the clergy 
and laity, about some points of religion, had calhul this parlia- 
ment, and a synod at the same time, for removing these 
differences, when six articles were ]>ro))osed, and long debated 
by the (dorgy: and the king himself had <M>mo in ])erson to 
the jiarliament and council, and ojiened many things of high 
learning and gi'eat knowledge about them : and that; ho, wit]» 
the assent of both houses of parliament, had agreed on the 
foil o w i ng a, r ti cles. 

First, That in the sacrament of tlic altar, after the conse- 
cration, there remained no sub.stance of broad and wine, but 
under these forms the natural body and blood of Christ wore 
present. Secondly, That communion in both kinds was not 
necessary to salvation to all persons by the law of God ; but 
that both the flesh and blood of Christ were together in (^acli 
of the kinds. Thirdly, That ])riests, after the order of priest- 
hood, might not marry by tlie law of God. Fourthly, That 
voxN's of chastity ought to be observed by the law of God. 
Fifthly, That the use of |)rivate masses ought to be continued ; 
which, as it M as agreeable to God's law, so men received great 
benefit by them. Sixthly, That auricular confession was expe- 
dient and necessary, and ought to be retained in the church. 

The parliament thanked the king for the pains he had taken 


1 Burnet, 469. 
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in these articles ; and enacted, that if any did speak, preach, 
or write against the first article, they were to bo judged here- 
tics, and to be burnt without any abjuration, and to forfeit 
their real and personal estate to the king. And those who 
preached, or obstinately disputed against the other articles, 
were to be judged felons, and to suffer death as felons, without 
benefit of clergy. And those wlio, either in word or writing, 
spake against thetn, were to be prisoners during the king\s 
pleasure, and forfeit their goods and chattels to the king, for 
the first time ; and if the}'' offended so, the second time, they 
were to suffer as felons. The marriages of yiriests were 
declared void ; and if any priest kept any such woman, whom 
lie had so married, and lived familiarly with her, as with his 
wife, he was to bo judged a felon ; and if a priest lived (rar- 
nally wdth any other woman, he was upon tlie first con viction 
to forfeit Iiis benefices, goods, and chattels, and to be im- 
prisoned diiring the king's jdcasure ; and njion the second 
conviction, was to suffer as a felon. The women so offending 
were also to lie puiiislie<l in tlic same mamier as tlie priests ; 
and those who contemned, or abstained from confession, or tin? 
sacrament, at the accustomed times, fur the first offence, were 
to forfeit their goods and ehattels, and bo imprisoned ; and 
ibi* the second, were to he adjudged of felony. 

f\jr the execution of this act, comTiiissions were to be issued 
out to all arehbisliojis and l>isho|)s, and their chancellors and 
commissaries, and such others in the several sbirt^s as the king 
sliould name, to hold their sessions tjiiartcrly, or ofteinn* ; and 
tlie\ were to jiroeeed upon presentments, and by a jury. 

These commissionei's were to swear, that they should 
execvLite their commission iiidiffercntly, without favour, affec- 
tion, corruption, or malice. All ecclesiastical iiiciimbents 
were to read this act in their churches once a (juarter ; and, 
ill the end, a proviso was added, concerning vows of chastity; 
that tliey should not oblige .any, except such as had taken 
them, at or above the age of twenty-one years ; or had not 
been compelled to take tliem. 

The law of the Six Articles was mitigated by Stat. 35 Hen. 
^"IM. c. 5, whicli enacted that no person should bo put to his 
trial, upon an accusation concerning any of the offences com- 
prised in Stat, 31 Hen. VII I. c. 14, except on the oath of twelve 
persons, before commissioners authorized for the purpose ; and 
that no person should be arrested, or committed to ward for 
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• any such ofFonce before he was indicted ; and any preacher 
accused of speaking in his sermon contrary to these articles, 
was to be indicted within forty days. 

Henry had ap})ointed a eoiniuission consisting of the two 
archbishops and several bishops of both provinces, together 
with a considcTable number of doctors of divinity, and, by 
virtue of his ecclesiastical siipTeniacy, ho had given them in 
charge to select a religion for his people^®. 

Before the commissioners had made ^any progress, the 
legislature, by S tat. o2 Henry VI] I. e. 26 , ratified all the 
tenets which these divines should tliereafter cstahlish with 
the king's consent ; hut the commission tvrs were to cstahlish 
nothing re])ugnMiit to the laws and statutes of the realm ; 
which ])roviso was inserted liy tlie king to sei'v c his ovvai pur- 
])oses: because, by introducing a confusion and contradiction 
into the laws, he became more iriastor of every one^s life and 
jiroperty. And, as the ancient independence of the church 
still gave him jealousy, he was thus enabled to introduce 
appeals from the spiritual to tlie civil courts. It was, for a 
like r(\ason, that ho would never ])rouiulgate a body of canon 
law, and he encouraged the jutlges, on all occasions, to inter- 
pose in ecclesiastical causes, wherever they thought the royal 
])rei*ogative v^'as concerned. 

In 1542, another system of religious tenets published by 
Henry, is contained in a work, intituled, A Necessary 
Doctrine and Erudition for an}^ Christian JMan.’’- It teaches 
the same doctrines, as the ‘‘ Institution of a (diristian Man‘'‘V’ 
vvitli the addition of traiisubstaiitiation, and tlic sufhcioncy of 
communion under one kind “\ 

Before the expedition against France in which Boulogne 
was taken, a litany in English had hocn published, which 
corresponds with our ]>resent one in almost every particular, 
except that the invocation of saints and angels was still retained, 
and there was a petition against the tyranny of the pope. 

To this work, psalms and private devotions were added; 
and in the preface, the utility of private prayer in the mother 
tongue, is particularly insisted on. The correct notion, also, 

4 Iluini*, 222. 

The liishop'’s Book,” or ‘^The Godly aiui Pious Institution of 
Christian Mail,” was published iu 15.17; it was republished in 1543, intituled 
Tlie necessary Doctrine and Eiiidition of any Cliristian Alan,” and being 
under royal authority, was called the King’s Book.” 

Wiik. Con. iii. 308. Strype, 100. 4 Idiigard, .310, 311. 
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of Cln-ist^s presence in tlie sacrainent of the Lord's supper, 
seeius to be delivered, in an explanation of tlio Loi'd’s Prayer, as 
a paraphrase of the foiii*th [)etitiorr“: and in 1545, a collection 
of prayers was piil)Iished, whicdi was composed by the queen. 

Tho other statutes of this reign relative to the Reformation, 
and w}ii(di have not l)eon noticed, wore essentially in aid of 
tlioso wliicli have l)een extracted, and not introductory of new 
matter: thus 26 Henry VI 11., c. o, gave the king the first 
fruits and tenths which had been taken from the })opo; by 
26 llonry VllL, c. 14, the primitive institution of suffragan 
j>lshops was ])rovided for, in order to promote the good govern- 
incut of the cburch ; Stat. 27 licniy VIII., c. 15, for revising 
the eanoii law, and dravviiig up a body of ecclesiastical laws; 
Stat. 2cS fleiiry \"1M., c. Jo, made an ainendment in the late 
law of uoii-resideiice liy tbo clergy; Stat. ol Jieruy V^I N., 
c. 1), the king was ompoworod to c.reatc bishops l>y l(3ttcrs 
juiteiifc ; Stat. o I' and on Henry VJ 11., c. 1, some ])rovLsious 
M'(*ro made about ThtdaVs books. 

Tile gi‘eat olqect of these statutes was to rescue the kingdom 
JVoin a foreign, yoke, and to ]>revent the English clergy from 
cstahlisliing iudepcndeiit authority in their own body; in a 
word, to l)riiig c?c(*lesiastical causes, like the cl\'il, under the 
control of the cliief magistrate and Jbuntain of justice. 

But tlio jjrerogative being hounded liy tlie provisions of the 
legislature, tlic suprenKuy abstractedly considered, imjilies no 
unreasonable power in tlie crown ; and does not, in reality, 
involve any (piestion about the respective merits of eccle- 
siastical establislimeiits, excc]jt in so far as the clergy main- 
triin, that tlieir order is a divine institution which ought to lie 
inde|)enueiit of civil govern ment. 

Wbci'ever there is a religion of tlie state, it ought, in the 
nature of things, to he erastian, er subordinate to the civil 
constitution. If it bo otherwise, there must necessarily either 
1)0 sncli a clasliiiig of interests between the church and state, 
a.s will prove destructive of public peace, and, in the common 
case, end in the ruin of the religious estahlislimeut, or the 
nionarch will form a juiietion with the priesthood, prejudi(dal 
to tlio rest of the community, since each will, from their 
niiitiial interest, assist the othei* in usurpations upon th<3 
public riglits^". 

Strvp(‘, l/'lv 1 Short’s Church Hist, laa ; vide etiam 2 lb. oOtl. 

174. I Brodic,9y. 
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Suction III. 


EDWARD VI., January 2«, a.d. 1547,— July a.d. 1553. 


1 . G eneral State of Political Aflfairs. 

2. Rescission of Tyrannical Sta- 

tutes. 

3. Royal Proclamations. 


4, 111 EflFbcts from the Distrihiition 

of Abbey Lands. 

5. The Riot Act- 

(i. Parliamentary Proceedings. 

7. The Reformation. 


1 . General Htate of Political A ffairs. 

It has been observed by Bolingbroke ’ that if Henry VIII. 
had left a son and successor of full age, and bold and enter- 
jirising like himself, oiir liberties had been irretrievably lost, 
according to all ap])earance. 

Henry VI IT., by applying to his parliament for the extra- 
ordinary ])o\vers which he exorcised, and by taking these 
powers for such terms, and under such restrictions as tlic 
parliament imposed, owmed indeed sufficiently that tliey did 
not belong of right to the crown. He owned, likewise, in 
eire(*t, mo 2 *e than, any pivinee who went l>eforc him, bow abso 
lutoly the disposition of the crown of England belongs to the 
peo]>le of h]ngland, by procuring so many difficult and o{>po- 
sito settlements of it to be made in parliaTuont; and vet 
tyranny was actually cstablisliod. Tlie freedom of our 
government might flonrish in speculation, hut certainly it did 
not subsist in practice. 

Our forefiithers, in the case s!ipj)oscd above, would v(m*\ 
soon have found how fatal it is, under any circumstauees, In 
any means, or under any pretences, to admit encroachmoMts 
on the constitution; and how vain it is, when these encroach- 
ments arc once admitted, for the service of some |)resent tur]i, 
to prescribe t lie limitations to the exercise or duration of them : 
in lact, the ])rincip]e of all jiolitical regulations should be: — 
Live with your enemy as if lie were one day to become your 
friend ; li ve with your friend as if he were one day to become 
your enemy. 

But Providence directed the course of things better, and 
broke those shackles which we had forged for ourselves. A 
minority followed this turbulent reign : the government was 
weak, tlie governors divided, and the temper of the people 
such, as made it prudent to soothe them. 


Bolingbroke’s Hist. Eng. 111. 
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This the Duke of Somerset did out of inclination, and the 
Duke of Northurnberlaiid out of policy. To the former we 
owe, not only the pjiirification of the Anglican church from 
the dross of popery, but the first and great steps which were 
made to restore a free government. 

In order to suppress that fact, so distasteful to the Tudors 
and Stuarts, that sovereignty is of popular origin, an inno- 
vation w^as made at the coronation. It had been the invari- 
able rule for the king to take an oath to preserve the liberties 
of the realm, and especially those granted by b^dward the 
Confessor ®, &c., before the people wore asked whether they 
would consent to have him as their king; but upon the pre- 
sent occasion, not only did the address to the people precede 
the oath of the king, but, in that address, they were reminded 
tliat, he held his crown by descent, and that it was their duty 
to submit to his rule. 


2. Resemion of Tyrannical Statutes, 

Several statutes, grievous to the nation, and destructive of 
liberty, were modified or rescinded : thus, — ^the Stat. 1 Edw. 
VI. c. 11, mitigated Stat. 28 ricnry VIII. c. 17, which bad 
ompow^ored a minor king to aimul every statute i>assod before 
• the four-antl -twentieth year of his age; by enacting, that he 
could only prevent their future execution, but could not recal 
any past effects which had ensued from them : the crime of 
treason was restricted to Stat. 25 Edw, III., st. 5, c. 2 ; and 
all enactments during tlie late reign, extending the crime of 
felony, except concerniiig those who comiterfeited the king’s 
sign manual, privy signet, or privy seal, and servants em- 
l)ezzling their master’s goods; and all laws against lollardy 
or heresy, together with the Statute of the Six Articles, %vere 
repealed; and none were to be accused for w’ords but within a 
niorith after they were spoken. 

Heresy was, however, a capital crime by the common law, 
and was subjected to the penalty of burning, but there re- 
oiained no precise standard by which that crime could bo 
^fefined determined, — a eirciirnstance which might eitlier be 
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^ 7 Ilyinor, 158. 2 Burnet, App. U3. 4 Lingard, .374. 
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advantageous or huitful to public security, according to tlie 
disposition of the judges *. 

These measures did not proceed froiii a spirit of liberty, 
but to “ court popularity;**’ and, in 1552, a bill was intro- 
duced by the then ministry to renew those rigorous statutes 
of treason, which had been abrogated*; it was, however, 
rejected by the commons. 

But, by a subsequent law®, whoever called the king or any 
of bis heirs named in Henry VIII. c. 1, heretic, schismatic, 
tyrant, infidel, or usurper of the crown, were to forfeit, for the 
first ofience, their goods and chattels, and be imprisoned duriui' 
pleasure ; for the second, incur a prannunire ; for the third, 
ho attainted for treason. But if any slioiild unadvisedly iittei- 
such a slander in writing, printing, painting, carving, or 
graving, he was, for the first offence, to be held a traitor. 

I'liis law was passed, although the king and the Lady 
Maiy were of difierent religions, and religions which ecpially 
reflec-ted all the improper epithets that mad enthusiasni had 
invented ; and it was almost impossible, if religious topics 
wore discus.s(.Hk for the ilisputants not to be subjected to its 
penalties. But the conunons annexed a most important clauscv 
Ivy which no one could be convicted of any kind of treason, 
unless the crime were proved by the oaths of two Avitnesses 
confronted with the prisoner, and which was in unison with 
the first princi])les of equity^ Tlie House of Lords evinced,^ 
at first, somo ojipositiou to its eiiactiuents, trusting for pro- 
t(3ctioii to tlicir ])resent ijersonal interest and power, instead of 
relying upon the noblest and most jicjinanent of all securities, 
— that of laws. 

By 8tat. I Edward VI. c. 12, it was declared, that if any 
of the heii’s of the crown usurped u))on another, or endea- 
voured to break tlie order of succession, it should be accounted 
treason in tliem and their abettors'*. 


^ 4 Tlvnne, a07. 

« 2 liiinK-t, 19(1. :3 Pari. Hist. 258. 

Btat. 5 and (J Edward VI. c. 11. 1 llallam’s Const, Hist. 64, 65, 59. 

4 Hume, 807. 1 Hale’s P. C. 287. 
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3 .^ Itoyal Proclamations. 

The Stat. 31 Henry VIII. c. 8, enacting that proclamations Edward VI. 
should have the force of parliamentary enactments, and Stat. — 1563. 
34 and 35 Henry VIII. c. 23, for the due execution of such 
proclamations, were repealed’. But the Protector had 
previously availed himself of their provisions to promote the 
Reformation, — ^by which he suspended the jurisdiction of the 
bishops ; while clerical and lay comnnssioners were aj)pointed 
to make a general visitation in every <liocese 

The power of disj)cnsation was fr(;j|uently exercised; — the powrr .,f 
Protector procurc<l a patent of precedency, whitdi was a dis- 
pensation with the Stat. 81 Henry VIIL, c. lO”; when the 
convocation found themselves restrained in their debates by 
the Statute of the Six Articles, the king granted them a dis- 
pensation of that law before it was re])ealcd and the last act 
of Edward VI. was a patont'' to alter the succession of the 
cmwn, although it had been settled by Stat. 35 Henry VII 1. 
c. 1, and confirmed by one in his own reign. 

Although proclamations had not tluj authority of statutes. 
vet they were enforced by fine and imprisonment, and in some '-y «»« 

t • 11 • 1 iin<l injprisou- 

iu8tanees tyrannically oxereiseu : tluLS, rates were fixed re"u- 
l#ing the price of provisions; bad money wa>s cried down; 
niedting of current coin prohibited; in justices of the stat. cv 4 

peace were commanded to ♦rj*est sowers and tellers abroad of ^ 
vain and forged tales and lies, and to commit them to the 
galleys, there to serve in chain.s as slaves during the king's 
pleasure; and, under the sanction of parliMment, material 
alterations were effected hy proclamations in tlio national 
worsliip ^ 

4 . Ill Effects from the Distrihutiori of Abbey Laiuh. 

There is no abuse so great in civil socnety, as not to be 
attended with a variety of lieneficial consequences; and in 

^ Stat. 1 Edward VI. c. 12. 

“ 4 Wilkins, 51, 14, I 7 . 2 Collier, Records, 50. 4 Liiigard, 355* 

® 15 llymer, 164. ^ ^ Aiitiq. Britan. 330. 

Strype’s Ci'aimier,‘App. 1()3. 3 Bninet, Rcc. 207, 4 Huine, 3C3 — ^305. 

2 Strype, 147, 149, 491. 2 Burnet, 50, tU 2 Collier, 24, lleyliii, 55. 
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tho begiiiiiiijgs of reformation, the loss of these advan- 
tages is always felt very sensibly, while the benefit resulting 
from the ehango, is the slow efiect of time, and is seldom per- 
ceived by the linlk of a nation. 

Scarce any institution can bo imagined less favourable, in 
the main, to the interests of mankind, than that of monks and 
iriars, yet was it followed by many good effects, which having 
ceased by tho snppi’cssion of monasteries, were mnch regretted 
by the people of 'England. 

The monks always residing in their convents, in the centre 
of tlicir estates, sjiciit* their money in the provinces, and 
among their tenants, and thus afforded a ready market for 
commodities ; besides M^iich, they were acknowledged to have 
been in .England, as they still are in lloiiian Catholic coun- 
tries, tho best and most indulgent of landlords \ 

Blit when the abbey lands were distriliuted among laymen, 
the ront.s were raised, — ^the same facilities did not exist in the 
disposal of their p]‘odu(*e, — and the tenantry were subjected to 
opi iressi vo e xac ti ons. 

Pasturage Avas also found more profitalile than unskilful 
tillage ; estates were laid waste by inclosurcs ; the tenants, 
regarded as a useless burden, Avero expelled tlieir liabitations ; 
and tlie cottagers, <lepri\od of tlio commons on which they 
formerly fed their cattle, were reduced to misery. ^ 

The natural result of such circumstances Avas, that A^agraiicy 
and begging Inul nrisen to such gn extent, that parliament 
interfered l>y legislative enactmentH. By Stat. 1 Eilward VI. 
c. .!>, whi(‘h was flamed n})(>ii tlio revolting principle tliat, the 
poor should he treated ms felons, it was enacted that, any person 
miglit M|Vj)reheiid tlio.se living iilly, wainleriiig, and loitering 
about without employment, anil bring them liefore two jus* 
.tices, Avho, upon jiroof by two witne.SKse.s, or confession of the 
aecnsod, aatvi'o to adjudge sued) offenders to be treated as vaga- 
bonds, causing tlieiii to he markeil Avitli a hot iron on the 
breast, with the letter V, and to adjudge them to bo slaves for 
two’ years to tlie person wlio a]>preheiided them. 

Tlie I l ouse of Peers pas.sed a hill, making a provision for 
the poor, but tln.» commons not choosing that a money bib 
should begin in the upper lionso, framed a new act to the 
same purjiose. By tbi.s act tho churchwardens wero env 


' 4 Iliime, 320. 


- 4 Heeves, 451, 454. 
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powered to collect charitable contributions, and if any refused Edward VI. 

to give, or dissuaded others from that charity, the bishop of 

the diocese was empowered to proceed against tliem. Such 

largo discretionary power entinistod to the prelates, seemed as 

proper an object of jealousy as the authority assumed by the 

peers 


/). The llioi Act. 

From the riots' which had arisen, and to prevent their Any attempt to 
repetition, a severe law was ]>rovidcd, by which if twelve 
])ersons assembled for any matter of state, and, l)(?ing recpiired be a felony, 
by a magistrate, should not (lisjiersc, they incurred the jieuah 
ties of treason, and any attempt to kill a pJ*ivy (‘ounelllor was 
declared to ho a felony*; muler which enactment the I)u];o of 
Somerset was executed. 

The office of ‘‘lord lieutenant of (*ountie>s’‘‘’ originated from origin of loi-a 
these riots, wlio wore empowered to incpiiro of treason, mis- 
])risic)n of treason, iiisurrcciions. and riots, with autliority to 
levy men, and lead them against tlie encmic's of the kingh 


b*. Pari! amentary Proceeding’. 


Notwithstanding the minoj'ity of Edward, the jiaidiamcnts 
MTre ecjUMlly regardless of national lilierty and }>rivaLO ])ro- 
perty, by giving the crown powcus of an ahsohite teinh'ncy ; 
thus, upon a complaint of the liishops that they could not 
punish vice, nor exert the discipline of the church, the king 
was empowered )>y statute' to appoint thii'ty-t>v(» conun issioners 
to compile a liody of canon laws, which were to hci valid, 
though never ratified by ]>arliainent ; luit, perliaps fortunately, 
no results ensued, as the king died bodVn-c the coininissioiiers" 
i’eport had been ccnifirmed, and the old canons remained in 
force by usage, and the Stat. 2o Hemy \ 111. c. \[)'\ 


Tliirty-t\vo coni ’ 
ni'shionci's u])- 
j)(»intv<l to c{uu- 
piii^ :i; l>ook of 
can Oil kiw'ti. 


’’ Stat. a and 0 Edward VI. c. 2. 4 Hume, ofiO. 

' llollingshed, 3003, 1030—1034. Hayward, 202—201}. 2 Eox, mi 

2 Strypo, 174. Stowe’s Annals, 507 ; Mem. Craninor, JOO. Heylin, 70. 
4 Hume, 330, 331. 

^ Stat. 3 and 4 Edward YI. c. 5. 

^ 2 Stry'j)e, 170. 4 Lingard, 410. 

^ Stat. 3 jmd 4 Edward VI. c. 11. 

* Kefomiatio I.egum licclosiasticanmi, anno 1571. 4 Ilimic, 340, 341. 

1 Lingard, 402—464. 
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The trials of Lord Seymour ® and the Duke of Somerset * 
illustrate that, penal laws when administered by large and 
popular bodies, are mere instruments for the gratification of 
some of the basest passions of the human breast. The private 
deposition of a suborned witness, unconfronted with tho 
prisoner, has been, in many instances, considered by the 

peers’’*' and commons’’’’ ample evidence of traitorous guilt, 
when a nest of political despots were to bo gratified, by tho 
blood of a powerful and illustrious rival. 

To pander to tho rapacity and ambition of the Dulce of 
Northumberland®, a bill of attainder against Tunstall, Bishop 
of Durham, was passed by the lords, but when sent to the 
coimnons, they required that witnesses should l)o examined, 
that tho accused should be allowed to defend himself, and that 
he should bo confronted with his acjcusors, and when thc.se 
dctnaiidsS were refused, the bill was rejected. 

This act of justice did not arise from a. sense of liberty and 
rigli*, but from the iujiucnco of partisanship; and when the 
hill of attainder against >Somerset and liis accomplices was 
sent to the (‘oinmons, it was rejected, which rejection caused 
their <liss()lutiou 

Nortliuinberland and the ministers, in order to secure tlio 
election of pei'sons com])liant with their A'iow.s, sent letters 
directly to tho eleetor.s, coimnanding them to return ceidaiu 
specified persons as representatives to sene in parliament. 
Thus ill a letter from the aldermen and brethren of Grantliain, 
to Sir William Cecih the following passage occurs, — Your 
desire in your said letter, touching tho appointment of our 
burgesses, avc have mo.st gladly accepted and granted ; and 
liave requested the sheriff to rojiair unto }’ou for the nomina- 
tion of the person. For the other, before tho receipt of any 
of your letters, at the special suit of the Earl of Rutland, wo 
have agreed to continue our ancient burgess Sir Edward 
Warner, Knight; from which agreement, made at the 
instance of so noble a man, we cannot with our lionosties 

“ Lords’ Journals, 345 — ^347. 2 Burnet, J)9. 2 Bumet, Hecords, 164. 

2 Strype, 120. Stat. 2 and 3 Edward Yl. c. 18. 4 Lingard, 404. 4 

Hume, .3 ID. 

^ Coke’s Entries, fol. 482. 15 Tlymor, 2f)5. 2 Burnet, 178. Hay^wl, 

320 — ^325. Hollingslied, 1007. IJeylin, 112. fcitowe^ 000. 4 Lingard? 

4ril--455. 4 Hume, 351—354. 

2 Sti 7 pe, 507. 4 Hume, 357. 

liOrds’ Journalrf, 418, 425. 4 Jaiigard, 450, 
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digress, so that wo bo not able to perform yoiw request made 
in the behalf of Mi% Hussey 

Circular letters were likewise written by the king to all the 
sherifis, in which he enjoined them to inform the freeholders 
that, they were required to cdioose men of knowledge and 
experience for their representatives, and to attend to all the 
recomuiendations that were sent by the privy council". 

This flagrant violation of the elective franchise was uncon- 
sured, and the parliament, as might have been anticipated, 
were the servile creatures of Northumberland, and granted a 
•supply, with a preamble, containing a long a(*ciisation against 
Somerset ; but the death of the king prevented additional 
proofs of their honour and patriotism. 

These facts establi.sh, that at, this period tins commons were 
not the jealous safeguards of national j'ights; but a useful 
machine in the hands of any crafty government. 

7. The Bfformation, * 

The laity who adhered to the See of Homo, saw themselves, 
upon the accession of Edward VI., destitute of their late 
powerful protection ; and the clergy were reduced to sul>or(li- 
nation under the king? as their supreme head, and, conse- 
quently, unable to ofter any eflectivo treasonable opj)osition. 
against the priucijdes of the lleformation. 

Instructing the people in tlio reformed faith, and sending 
visitors over England with injunctions and articles to cuiTect 
the existing abuses, was the first essential stop towards the 
Reformation in this reign \ 

Homilies were prepared, in which the following topics were 
discussed : — the use of tlie Scriptures — misery of mankind by 
sin~of their salvation by Christ — of true and lively faith — 
of good works — of Christian love and eliarity — against swear- 
ing, and chiefly perjury — against ajjostasy or declining from 
God — against the fear of death — an exhortation to obedience 
— ^against whoredom and adultery, setting forth the state of 
marriage, how necessary and honourable it was — and against 
eoutention chiefly about matters of i^cligion. 

^ Cocil Papers, 1652, 1559, MSS. Lands. No. pp. 19—30. 2 M. and S. 
Hist. Horougiifl, 1172, et scq. 

" Stry])e*s Eccl. Mem. 394. 4 Hume, 350. 

^ 4 Wilkins, U, 14, 1?. 2 Collier, Eeoords, 59. Mom. Cranm. 140, ct 

seq, 4 linine, 291. 
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The Roman Catholic clergy, instead of aspiring to sanctity 
and virtue, which alone can render man acceptable to the 
Great Author of order and excellence, imagined that they 
satisfied every obligation of duty, by a scrupulous observance 
of external ceremonies^; and it was not the religion of the 
heart but of the imagination wdiich enslaved the votaries of 
the Romish church; its pomps, ceremonies, and incompre- 
hensibilities, inspired the vulgar mind with awe, and vene- 
ration for the clergy, who, when tliey depended in any degree 
upon the prince, were generally disposed to advance the pre- 
rogative, that it might re- act in their own favour; but when 
upon the contrary, no selfish advantage could be derived from 
the advancement of the prerogative, then they became traitors 
in the most extensive import, of the term. The influence 
M^hicli the clergy had so acquired over the population is thus 
depicted by Dr; Durnet. 

The ignorant commons seernod to (‘onsidcr thoir priests 
as a «ort of people, who had such a secret trick of saving their 
souls, as mountebanks pretend in the curing of diseases ; and 
that there wsis nothing to be done but to leave themselves in 
their hands, and the business could not miscarry. This was 
the (ihief basis and support of all that superstition, which was 
so prevalent over the nation. 

“ The other extreme was of some corrupt gospellers, who 
thought, if they magnified Christ much, and defended on his 
merits and intercession, they could not perish, which way 
soever they led their lives.’’ 

Especial care was therefore taken that these homilies should 
rectify such errors : and the salvation of mankind was, on the 
one haiid‘ wholly ascribed to the death and sufferings of 
Christ, to which siiincr.s were taught to fly, and to trust to it 
only, and to no other devices, for the pardon of sin. 

They were, at the sarrle time, to be instructed, that there was 
no salvation through Christ, but to such as truly repented, and 
lived according to the rules of the Gospel. The vsiiole matter 
was so ordered, as to teach them, that, avoiding the hurtful 
errors on both hands, they might all know the true and 
certain way of attaining eternal happiness'*. 

Positive enactments, inter alia, being made in this reign, 
and also in that of Elizabeth, respecting the religious doctrines 

^ 1 Roberts. Ilist, ch. v. 19, Kote i. quarto edit. 

^ 2 Burnet, 49, 50. 
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of the English Catholic church, a slight sketch of the early 
history of the principal dogmas may, perhaps, be requisite, as 
illustrative of the proposition; — that the changes which were 
effected about this period hg the English Catholic cku^ tcere 
justified by the practice of the primitive church., and that the 
Homan Catholic schismatic doctrines are of modern origin., and 
nnjitstipaine. 

By a decree of the third general council, at Ephesus, 
A.f). 431 ^ the holy synod dctcrinined that ‘‘it should not be 
lawful for a!!y one to set fortli, write, or compose any other 
creed than that, which wtiH determined by tlie holy fathers 
who assembled at Nice, in the Holy Ghost; and that if any 
shall dare to compose any other creed, or adduce, or present it 
to those who are willing to be converted to tlie knowledge of 
the truth, either from heathenism or judaism, or any heresy 
whatsoever, such ])ersons, if bishops, shall be deprived of tlieir 
episcopal office ; if clergy, of the clerical,’" &rc. 

In 1546*, the following decree was issued l)y the council of 
Trent ". “ Tii the iiamc of the holy and undivided 1’rini^, 

this holy, ceciimenicial, and general synod of Trent, lawfully 
assembled in the Holy Spirit, .... before all tilings, decrees 
and determines to set forth, in the first place, the confession 
of faith, foIloAving the examples of the fathers in this matter, 
who were wont to place this in the beginning of their actions, 

as a shield against all heresies Wlierefore it has 

thought fit to express the symbol of the faith which the lioly 
Kornan church uses, as that first jirinciple in vvlii(*li all, who 
profess the faith of Christ, iie<‘essari]y believe?, and the firm 
and only foundation against wliich the gates of hell shall not 
])revail, in the very words in which it is read in ail the 
clnirches ; wdiich is as follows. I ina.iKVK in one God, the 
Fatlier Almighty, maker of heaven and earth, of all things 
visible and invisible; and in one ijord, .fcsiis Christ, the only 
begotten Son of God, lioni of the Father liefore all worlds ; 
God of (Jod, Light of Light, very God of very God ; begotten, 
not made, being of one sulistancc vvitli tlie Father, by w'lioin 
all things were made ; W'ho for us men and for our salvation 
came down from heaven, and Avas incarnate by the Holy 
Chost of the Virgin Mary, and was made man: He was 
crucified also for us; He suftered under Pontius Pilate, and 

'‘ HI Cone. Ephesvis, Act. 0. Cone. Hl.Cao. Bocrates, Eccles. Hist, 
vii. 34. 

“ Cone. Trent, Bess. HI. a.d. 1540*. Cone, XIV. 743, 744. 
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Ebwaed yi. buried ; and the third day rose again, according to the 
Scripture : and ascended into heaven : He sitteth at the right 
hand of the Father ; and He shall oouie again with glory to 
judge the quick and the dead ; of whoso kingdom there shall 
be no end ; and in the Holy Ghost, the Lord and giver of 
life ; who proceedeth from the Father and the Son, who with 
the Father and the Son together is worshipped and glorified ; 
who spake by the prophets ; and one holy catholic and apos- 
tolic church. I acknowledge one baptism for the remission 
of sins ; and I look for the resurrection of the dead, and the 
life of tlie world to come. yVmeri.'” 

Tlic syiTihol. of In this decree it is testified that, the “spiibol of fiiith wind 
holy Koi nan church"’ then used, “the shield against al 
winch to tiM8 (lay heresios,” “the firm tmd onl // which tin 
Angiicanoiumh. giitcs of licll sliall Hot prevail,” was that, which to this day is 
used in the Church of iCnglaud, without alteration or addition 
the same (with the exception of the interpolation “ and the 
Son”) which the holy clmi’ch, throughout all the world, ha.‘ 
r(^eived and professed since a.d. <181. 

A now Crcpil Within twenty years after this testimony, did the Bishof 

by Puis Koine jlut forth another ci*eed, containing points of doctrine, 

which not only never had a place in any former creed, but 
against many of wliicli the fathoi's of the church collectively 
and individually liavc boruo testimony: and that now is made 
the scliismatical term of comiimnion, in that which was once 
a genuine lirancii of the catholic and apostolic church/'. 
f'AXOVS OK The council of Trent committed another act of schism, 

scEtPTi-nK. heresy, and impiety, by (Iccrceiiig that those were to bo ac- 

enrsed who did not receiv'c certain unwritten traditions of the 
llomiah ('liurch, and also, irM all t/mr parU\ the Books of 
Tobit, Judith, Wis<lom, Plcclesiasticus, Baruch, Daniel, and 
two of Maccabees, the first and second ; — thus admitting the 
History of Bel and the Dragon, the Story of Susannah, and 
the Song of the Tlireo Children, &c., as sacred and caiioiiical '^: 
and these books the most eminent fathers of the church, in all 
ages, had agreed to reject, as works establishing doctrinal 
points of faiths 

® Chrysostom, Iloinil. in Pentecost, edit, Benedict, vi. 233. Cyril of 
Alexandria de Sanct. Tiinitate, Dial. iv. p. .310, and Hilary de Trinitat. 
lib. vi, c. 37, i. 1611. Perceval on Schism, 15b’, 350, 300. 

^ Sess. 4. Cone. XIV., 74b, 747* Vide list of Fathers thus accursed, 
Perceval on Schism, 420. 

“ Vide ante 202, et Art. VI. of the Church of England cofitra. IV 
Cone. Chalcodon . Cone. I. 5007, contra. 
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The council of Trent, a.d. 1547^ was the first which 
enjoined bj auatliorna. the acknowledgment of seven sacra- 
inents. By the lirst canon, it is decreed that, If any shall 
Bay, that the sacraments of the new law were not all insti- 
tuted by our Lord Jesus Christ, or that arc more or fewer 
than seven, to wit, Baptism, Confirmation, the Eucharist, 
Repentance, Extreme Unction, Orders, and Matrimony; or 
that any of these seveh is not truly and properly a sacrament: 
Jet him be accursed ^ 

The following extract from Gregory the Groat, Bishop of 
Rome, will show how mam/ mcranmits he receimL It will 
be found in the canon law'‘. “ Sunt autem sacramciita, 
haptisma, chrisma, corpus ot sanguis Cliristi, (jiue ob id sacra- 
iiionta dicuritur, (piia sub tegumento corporalium rcrum virtus 
Divina, secretius saluteni eoruiidem sacramentonim operatur.*'*’ 
Again, Hoc do corporo et sanguiuo Domini nostri Jesii 
Christi, lioc etiain de baptismato ct ebrismate sentionduui 
ost/^ Upon thcKse passages Mr. Perceval observes^*, — Here 
are only two sacraments recognised, washing and anointiyg 
being as much included under one, as tlie body and blood are 
under the other; confirmation or chrism being no more a 
sacrament distinct from l)nptism, than the cu]) is a sacrament 
distinct from the bread.*” 

The sacrifice of tlie Jiiass*’’, according to the Clmreli of 
Rome, was autliorised «at the (k)uncil of Trent in 15(>2, 

( ■anon 1. If any shall say, that in the mass th(vro is not 
oftcred to (Jod a true and ])roper sa<*j*ificc; or that the olfering 
is nothing else tlian tliat Christ is given us to eat: let him be 
-•iccursod. 

Canon II. If an}' sliall say, that these words, “ Do this 
in rcineml)raiu*o of me,"" (‘hrist did not fip])oint his apostles 
to be priests; or did not ordain that, they and otlier priests 
should oflier his body and ])lood : let liim be accursed. 

Canon III. If any shall say, that the sacrifice of the mass 

^ r?onc. Trent, A.n. 1547, Sess. A^II. Cone. XIV. 77^>, ct vide etiani i)e<^ 

V. Cone. Trent, IJapt. Cone. XI V^. 751,752. 

Vide Art. XXV. of the Church of EngUind contra, et etiani Art. IX. 
ol‘ the Clmrcli of Ihij^dand as to liaptinm. 

Deer. ii. pars, e. 1, q. 1, s. S4. 

I’orceval on Seliisni, p. 

The word “^inissa/" or “ nias.s,” was originally a general name for 
every jiart of the divine serviee. 

Cone. Trent, a.d. 156‘2, Hess. XXII. Cone. XIV, 
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Edwabij VI. is only a service of praise and thanksgiving, or a bare com- 
1.547—1653. iijejiioration of the sacrifice made upon the cross, but not a pro- 
pitiatory ofiering; or that it is profitable to the receiver alone; 
and that it ought not to be offered for the living and the 
dead, for sins, punishments, satisfactions, and other necessi- 
ties : let him be accursed. 

Canon IV. If any shall say, that by the sacrifice of the 
mass, blasphemy is ofiered to the most fioly sacrifice of (Jhrist, 
on the cross, or that that i>s dishonoured by 
be accursed ’ 

pnivATRo»So- Private or solitary mass was unknown in the early church’^ 
MrARYMASh. and the dojjartnre of the Roman Catholic church was autho- 
rised at the Council of Trent, in 15()2, under the following 
decree. 

‘‘ The holy synod could indeed wish, that in every mass, th(^ 
faitlifiil, who are present, should coiruiuinicate not only in 
spiritual affection, but also iu sacramental receiving of the 
eueharist, in order that they miglit more al)uiulaTitly profit by 
this most holy sacrifice : but, if this may not always be, she 
does not therefore condemn those masses in which the priest 
alonc sacranieiitally communicates, as if they were private and 
unlawful; hut apjjroves and coiumends them, For those 
masses also ought to be accounted common, partly, because in 
them, the people s])iritually communicate, and ])artly hecaiisc 
tliey are celebrated by the ])ublic minister of the clmrch, not 
for himself only, but for all the faithful wIjo belong to tlie 
body of Christ.^' 

Canon V 11 1. If any shall say, that the masses, in which the 
priest aloiK^ receives sacramental comniuiiion, arc unlawful, 
and therefore to be aboliSied; let laim he accursecF^. 

Cf)MAHT,vrnN m TliG eri'or of receiving the coimimniun in one kind was 
t>M: ivmn. advocated from an early period, but it was immediately sup- 
pressed by the cliurch. Thus Pope Gelasius^", a. o. 494 : Wo 
have found that some persons receive only a portion of the 
holy body", and abstain from the sacj*ed blood, who without 
doubt ought either to receiA^e the entire sacrament, or to bo 

Viile Art. XXXI. of the Church of England, cmiira, 

Bingham, vi. 721. 1 Short’s Church Hist. 20. 

Scss. XXII. cap. (t, (it Can. VIII. (.’one. XIY. 852 — 856, V^ide Art. 
XXXI. of the Cliur(di of England, contra, Et etiam Kubric at tlie end of 
tiie Communion Service. 

Epist. ad Majoric et Joan. Decret. HI. V, de Consecr. dist. II. s. 12, 
ct vide etiiim Bingham, vi. 813, 772 , Peckhain’s Const, 1281. 


aci^omplishod 
this : let him 
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expelled from it entirely ; because a division of one and the 
same mystery cannot take place without gross sacrilege.” 

At the Council of Braga a. d. 67o : We have heard 
that some give to the people the bread of the eiicharist dipped 
in the wine, instead of the full coinmunion, . . * . which 
receives no sanction from the Gospel, where ho gave to the 
apostles his body and his blood ; for the giving of the bread 
is mentioned separately; and the giving of tlie cup is men- 
tioned se])arate]y : and therefore all such error and nresumntiyi 
ought to cease.” And this decree vvtis to be enforced on pain 
of suspension and deposition. 

Notwithstanding these explicit ordinances, tlio following 
articles were agreed upon jit the Council of (onstance, a. n. 
1415, being the first syiiodiacal prohibition of the administra- 
tion of the holy evudiarist in both kinds®‘k 

Whereas, in some |)arts of the world, certain persons 
rashly presume to assert, that the C'hristiau ])eoplo ought to 
receive the holy sacrament of the eucharist under both kinds 
of bread and wine: and do everywhere communicate the laity, 
not only in the bread, l)ut also in the wine; and portiiuiciinisly 
assert also, that they ought to communicate after supper, or 
<3Lse not fasting, doing this contrary to tlie laudable custom of 
the cliiirch, wJiich is agreeable to rejisou, wliieli they damnably 
(aideavour to reprobate as sacrilegious, this ])resent holy ge- 
neral Council of ('onstance, lawfully a8,send)]ed in the Holy 
Ghost, earnestly desiring to protect the safety of the faithful 
against this eiTor, after mueli ainJ mature ileliberation bad of 
many, who arc learned botli in divine and Iminari law, declares, 
vlccrees, and determines, tliat, althouj^h Christ instituted this 
vencrabJe Ksacrament after supper, and administered it to his 
disci])]es under both kinds of bread and wine, yet, notwith- 
standing this, tlic? laudable authority of the sacred canons, and 
the approved custom of the cliureh has observed, that this 
sacrament ought not to be performed after v^iip|)er, nor l)e 
received by the faithful unless fasting, except in tlie case of 
sickness, or any other necessity, either duly conceded oi* ad^ 
mitted by the church ; and, in like manner, that although in 
tile primitive (diurch, this sacrament was received of the 
huthful under both kinds, yet for the avoiding any dangers and 
scandals, the custom lias reasonably been introduced that it be 
received by the officiating persons under both kinds, but by 

Cone. VI. 5C2. ‘‘ VConc. Xlll. 100, 101. 1 \tc. Hist. Not. 10. 
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the laity only under the kind of bread : since it is to be 
— ■ * . believed most firmly, and in no wise to be doubted, that the 
whole body and bl(X)d of Christ is truly contained as well 

under the species of bread, as under that of wine 

Thatnoiws- “ Also the same holy s^mod decrees and declares, upon this 
excowmlunhla-*' subject, that proccsses be directed to the most reverend fiithers 
Christ, the lord patriarchs, &c., in which shall be charged 
uiuki both kinds and commanded, under pain of excommunication, by the 
winc^ aj^ority of this council, that tliey effectually jmnish those 

who act contrary to this decree, and who, by cornmunicatinfr 
the people under both kinds of bread and wdne, have exhorted 
and taught that it ought to be so done : and if they return to 
re]:)entaiice, let them be received into the bosom of the church, 
a wliolesonio penance being enjoined them proportioned to 
their offence. But if any of them, with a liardcned heart, 
shall refuse to return to repentaneo, they are to be compelleil, 
as heretics, by ecclesiastical censures, the assistance of the 
secular arm being called in (if necessary).” 

Tlio coiirtuiind- It will be perceived that the synod, though they confess 
Christ administered the holy sacrament to his disciples 
ioctedbytho uudcr botli spccies of bread and wine, yet essentially rejected 
itAiKc. the commandment of <io<l, by ordaiiiing, that no presbyter*, 

under pain of excommunication, communicate to the pcojrlc 
under both kinds.” 

::!onnci]ofTniit, In ir)()2, other decrees were issued l)y the Council of Trent, 
<cys/xxi. thus; — Canon I. If any shall say, that by the command of 

God, or as necessary to salvation, all and sundry of the faith- 
ful of Christ ought to receive bbth kinds of tlic most holy 
saerament of the cuclia.rj|St : let him be accursed. 

C/anon TL If any shall say% that the holy Chitholic clinrcli 
lias not been induced by just causes and reasons, to corniini- 
nicate to the laity, and also to the clergy who do not celebrate 
the service, under the same kind of bread only: or that she 
lias eri*ed in so doing: let him be accui'sed. 

Canon III. If any shall deny, that whole and entire Christ, 
i^he fbuntaiTi and author of all graces, is received under the 
one kind of bread, because, as some falsely assert, he is not 
received under both kinds ucconling to Christ’s institution • 
let him he accursed.**’. 


Tlio coiirtuiintl- 
mont of Ood, 
oswnitiijJly iv- 
joc'ted by th(! 
Council of Con- 
stAiieo. 


Council of Tn.'iit , 
A.n bo/iS, 

Scbs. XXI. 


Cone. XIV. a4(», 847- Art. XXX- of tlie ChurcJi of England, conlra. 
The t'Ouncii of Trent imatheinatizcd, among otliei*s, (.■yprian, (F^pist. ail 
Ca*ciluim, I. 185-9,) Julius, Bishop of Home, (Epist. ad. Episc. j'Bgypt» 
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With respect to transubatantiation, St. Glirysostoiii himself, 
in his Epistle written to CsBsarius against the heresy of Apol- 
linarins, says**i As, before the bread be sanctified, we call it 
bread, but when God's grace hath sanctified it by the means of 
the priest, it is delivered from the name of bread, and is reputed 
worthy the uaine of the Lord's body, although the nature of 
the bread remain still in it ; and it is not called two bodies, 
but one body of God's Son: so likewise here, the Divine 
Nature residing in the body of Christ, these two maJje i0xo 
Son, and one Person^" 

Theodoret*® states that, our Saviour, in the delivery of the 
mysteries, called bread his body, and that which was mixed 
‘ in the cup ' his blood that ho changed the names, and 
gave to the body the name of the symbol," or sign, “ and to the 
symbol the name of the l)ody that he honoured the visible 
Bymbols with the name of his body and blood ; not changing 
the nature, but adding grace to nature," and that this most 
holy food is a symbol and type of those things whdso names it 
I)eareth," to wit, of tli(3 body and blood of Clirist." 

Gelasius’^^ M*ritetli thus : The sacraments \vhich we receive 
of tl)c body and blood of Christ are a divine thing, by means 
wliej'eof wo are made ))artakers of the It? vine nature; rmd yet 
tlio substance or nature of bread and wine doth not cease to 
be. And indeed tlio image and similitude of the body and 
blood of Clirist are celebrated in tlie action of the mysteries, 
it appearetli, therefore, evidently enough unto ns, tliat we are 
to hold the same oj)inioii of tlu; Lord Christ liimself which wo 
profess, celebrate, and are, in Ids imago; that as" f hose sacra- 
ments, “ by the operation of the Holy jiass into tliis, 

that is, into the Divine substance, and yet i-omain in the pro- 
]>?‘ietv of their own nature ; so that principal mystery itself, 
whose force and virtue they truly represent, slionld be 

Docrct. III. P. (le Connocr, dist. Jl. s. 7,) Ainbmso, (Coinniont. in 1 Cor. 

274 ,) Leo. 1 . Bishop of Home, (Heriiio JV. in Qiiadrages. v. V. pars 2 , p. 
^^ 22 ,) Gelasiijs, Bishop of Rome, (Epist. ad ^lajori(; et Joan. Docrot. III. I‘. 
de Conseer. clist. II. s. 12 ,) the Fatliers in the C/Oiincil of Brafifa. (Cono. 
Vl. 502 ,) tiie Compilers of the Oriental Rubric, (cited by Renaudot, 11 . 
120 ,) Albertus Magmis, (4 Sent. dist. 0 , Art. 13 , tonf. iv.) Alexander of 
Hales, (Qtia-st. 32 , Mem. I. Art. 2 , tom. iv. 123 .) rerccval on Roman 
Miisin, 444 , 443 , passim. 

Chiysost. ad Ca'sarium inonachuiu. Ai-clib. Usher’s Answer to a 
Jesuit, 59 . 

Tbeod. Dialog. I. ''ArpeTrroSi fol. 3 , edit. Rom. an. 1547* 

Gelas. <le Dtiab. Natur. m Christo, contra Entychen. 
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conceived to be, namely, to consist of two natures, divine 
and human ; the one not abolishing the truth of the other. 

Ephnemius®'^, the patriarch of Antioch, has also spoken 
of the distinction of these two natures in Christ, and 
said, that no man having understanding could say, that 
there was the same nature of that which could be handled, 
and of that whicdi could not be handled, of that which was 
visible, and of that which was invisible addeth, ‘‘ and even 
thus the body of Christ which is received by the faithful,” 
(the sacrament he meaneth ;) doth neither depart from its 
sensible substance, and yet remaineth undivided from intelli- 
gible grace ; and baptism, being wholly made spiritual, and 
remaining one, doth both retain the property of its sensible 
substance, (of Avater, I mean,) and yet loseth not that which is 
made*®.'’’ 

The history of tho doctrine of transubstantiation is thus 
stated l)y Waterlaiid. “ In tlic year 787, the second Council 
of Nice began Avith a rash determination, that the sacred 
symbols are not figures or images at all, but the very body 
and blood. * 

About 831, J^aschasius Radbertus carried it further even to 
transubstantiation, or%omcwJiat A^ery like it. 

TJie name of transubstantiation is supposed to have come in 
about A.i). I JOO, first mentioned by Hildebertus Cenomanensis 
of that time In 1215, the doctrine Avas made an article of 
faith by the Latoran Counci], under Innocent 

III tho exposition of faith, as contained in CanouJ'. of tho 
fourth Council of Lateran, a. o. 1215, there are these words: 
— Whose (Jesus Christas) body and blood in tho sacrament 
of tlie altar are truly contained under the s{)ecies of bread and 
Avine, which, through the Divine power, are transubstantiated, 
the bread igto the body, and tlie Aviiio into tho blood, that for 


Eplirfpmiiis dc Sticris Antiochifp, Le^b. lib. I. in Pbotii Bibllotlioca, 
Cod, 229. Archb. Usher’s Answer to a .1 esuit, GO. 

Vide etiani Tertul. in lib. de Anima, cap. 17 , cui titiibis, de Qiiinqiio 
Sensibns. Tertul. de Resurrect. Cai-nis, cap. 37. Grig, in Levit. cap. H), 
Ilom. VII. Aug.* in Evang. .Toban. Tract. 25, 2G, 50. Eusob. lib. iii- 
.lAadesiast. Tbeologite, conU MarcelL Clem. Alex. Picdag. lib. ii. c. 2. 
Tertul. aduera, Marcion, lib. iv. c. 40. Euseb. lib. viii. Demonst, Evang. 
in fine, cap. 1. I^uke xxii. 13. Matth. xxvi. 29. JMark xiv. 25. 1 Cor. 

xi. 25. Arclib. Usher’s Answer to a Jesuit, 41 — 44. 

P. GOO, edit. Benedict. 

Waterland’s Works, vii. 132 ; et vide etiam ibid. viii. 235. 
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tto fulfilirient of the mystery of unity, vro may ri&oeive of his, 
that which he received of ours®®.’’ 

Prior to a. o* 1215, Tunstall, Bishop of Durham, says, — 
“ concerning the manner in which that ” (the sacramental 
change of the elexnents) “ is effected, it were bettor to leave 
every person to his own conjecture, as it was free to do before 
the Council of Laterari.” 

In 1551^ the Council of Trent®® decreed, by Canon I. If 
any shall deny, that in the sacrament of the most holy eucha- 
rist, there is contained truly, really, and substantially, the 
body ajid blood, together with the soul and divinity of our 
Lord Jesus Christ, and so whole Christ; but shall say that He 
is only in it in sign, or figure, or power : let him be accursed. 

Canon II. If any shall say, that in the most sacred sacra- 
ment of the eucharist, there remains the substance of bread 
and wine, together with tlie body and blood of our Lord 
Jesus Christ; and shall deny that wonderful and singular con- 
version of the whole substance of the broad into the body, 
and of the whole substance of the wine into the blood, while 
only the appearance of bread and wine remain, which conver- 
sion the Catholic church most aptly styles transubstantiation : 
let him bo accursed 

Canon IV. If any shall say, that when consecration is per- 
formed, the body and blood of our Lord Jesus Christ is not in 
the admirable sacrament of the eucharist, but only in the use, 
whilst it is taken, but not before or after ; and that in the 
consecrated hosts or particles, which are reserved or i-emain 
after communion, there does not remain the true body of the 
Lord : let him be accursed. 

Canon VIII. If any shall say, that Christ, as exhibited in 
the eucharist, is eaten only spiritually, and not also sacra- 
mentally and really: let him be accursed 

Canon VI. If any shall say, that in the holy sacrament of the 
eucharist, Christ, the only begotten Son of Cod, is not to be 
adored even with the external worship of latria, wdiich is due 
to the true God, and therefore that it is not to he venerated 

Cone. XI., US. 

Se«s. XHI, Cone. XIV., «05— 809. 

Cone. XIV., 805 — 809 ; et vide etiani Art. XXVIII, of the Clnirch 
of En;»land, contra. 

Cone. IVent, Sess. XIII. Cone. XIV., 805—809. Sed vide Art. 
XXVill. and XXIX. of the Church of England, contra. 
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with peculiar festive celeb^tion ; n6r' to be solemnly carried 
about in prooessiou, acoordSlig to the laudable and ^.umversal 
rite and custom of Holy Church; or not to be publicly ex- 
hibited to the people, to be adored by them; and that its 
adorers are idolaters : let him bo accursed 

If any shall say, that it is not lawful for the sacred 
eucharist to be reserved in the sacristy, but tliat immediately 
after consecration it must necessarily be distributed to the 
by-standers; or that it is not lawful for it to be carried with 
honour to tlie sick : lot him be accursed 

‘‘ If any shall say, that faith alone is a sufficient prep«v 
ration for receiving the sacrament of the most holy eucharist : 
let him bo accursed. And, lest so groat a sacrament shouhl 
be taken unworthily, and thus to da-ith and coiuleinnatiou, 
this holy synod decrees and declares, that to those, who are 
burdened by a consciousness of mortal sin, how’^ever they may 
think themselves to bo contrite, sacramental confessioTi, if a 
confessor can be found, is of necessity to be used beforehand. 
But if any one shall presume to teach, to preach,-or pertinaci- 
ously assert the contrary, or even to defend it in a public dis- 
putation : lot him be thereupon actually excommunicated 

The unscriptural doctrine of transubstantiation, as stated by 
Dr. Southey^ arose from taking figurative words in a literal 
sense ; and the Romanists do not shrink from the direct iTife- 
renoe, that if their interpretation be just, Christ took his own 
body in his own hands, and offered it to his disciples. But 

Cone. Trent, a. n. 1551. Canon VI. Sess. XIII. Gone. XIV., 805— 
809. Sed vide Art. XX^V. and XXVIII. of the Cliurcli of England, aiul 
the protest at the end of the Coiimiunioii ^Sel’^dce, contra. 

Cone. Trent, a.u. 1551. Canon VJI. Sees. XIII. Cone. XIV., f{()5- 
809. St*d Tide Art. XXVIII. of tlic Clnirch of England, and Hnhriclv 
after the Gonimunion, contra, 

•*'* Gone. Trent, a.i>. 1551. Canon XI. Sess. XIII. Cone. XIV., 805— 
809. Sod vide Exhortation prcfparatoiy to the Administjution of the Ssu-i m- 
inent, as prescribed by the Cliurch of England, and Art. XXVIll. of 
Church of Ejagland, contra, 

Tlie Lutheran Church holds the doctrine of consubstantiation ; tliat is, 
the body of Christ is so with the liread, or in the broad, that it is acuiall? 
oaten with the bread ; and whatsoever motion or action tJie bread bath, ili‘- 
body of Christ has the same; so that the body of Christ may truly bo said 
to be bonTc,giv€?n, received, eaten, when the bread is borne, given, received, 
or eaten ; that is, This is piy body. 

The doctrine of the Church of England is, that the bread and wine 
outward and visible signs of the body and blood of Christ, which body and 
blood are received and eaten in a heavenly oi* spiritual maimer by tin’ 
faithful in the Lord’s Bupi>er.--.l Short’s Church Hist. 261, 202. 

Book of the Church, 187. 
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all minor difficulties may easily be overlooked, vAmi the 
flagrant absurdity of the doctrine itself is regarded. For 
according to the Church of Rome, when the words of con^ 
secratien have been pronounced, the bread becomes tliat same 
actuaLbody of flesh and blood in which our Lord and Saviour 
suffered upon the cross; remaining bread to the sight, touch, 
and taste, yet ceasing to bo so, . . . and into how many 

parts soever the bread may be broken, the whole entire body 
is contained in every part. And this, they pretend, is that 
daily broad, for which our Saviour has instructed us to pray ! 

The priest when he performed this stupendous function of 
bis ministry, had before his eyes, and held®^ in his hands, the 
Maker of heaven and earth ; and the inference which they 
deduced from so blasphemous an assumption was, that the 
clei*gy were not to bo subject to any secular authority, seeing 
that they could create'*® God their Creator ! 

No pictures or images were allowed in Christian churches 
(luring the primitive ages, ‘‘ Indeed,” observes Archbishop 
Usher®*, so ^7'eat account was the use of images among 
tliem, that in the ancientest and best times, Christians woul(i 
hy no means permit them to bo brought into their churches : 
nay, some of them would not so much as admit the ai*t itself 
of making them ; so jealous were they of the danger, and care- 
ful for the prevention of the deceit, whereby the simple might 
any way bo drawn on to the adoring of them.” 

“ W e are plainly forbidden,” saith Clemens Aiexandrinus^*, 
to exercise that deceitful art. For tlie prophet saith, ‘ Thou 
shalt not make the likeness of any thing, either in heaven, or 
in the earth beneath.’ ” — Moses commandoth men to make 
no image that should represent God by art^’,”— “ For, in 
truth, an image is a dead matter, formed by the hand of an 
artificer. But we have no sensible image made of any sensible 
matter, but such an image as is to be conceived with the 
understanding 

When Adrian the Emperor “had commanded that temples 

Urban VIII., in bis preface before the Missal; quoted in Hicke’s 
Till e Notion of Pereecution stated, 22,' 

Eadmer. Acta Sanctorum Apr. tom, ii. 919. Stella Clerieorum, quoted 
by Joreiiiy Taylor, vol. ix. 409. 

Answer te a Jesuit^ 

Clemens Alexahd. Protreptic. ad Genies. 

Pa?dagog. lib. iii. cap. 2. 

Clemens Alexand. in Protrpptic. 
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should be niade in all cities without images it was pre- 
sently conceh'od that he did prepare those temples for Christ, 
us (Elius Latnpridiiis noteth in the Life of Alexander 
Severus which is an evident argument that it was not the 
use of Christians in .those days to have any images in their 
churches. 

A lid for keeping of pictures out of the church, the Canon 
of the Elibeniie, or llliberitane Council, held in Spain about 
the time of Constantine the Great, is most plain. ‘‘ It 
is our mind that pictures ought not to be in the church, lest 
that which is worshipped or adored should be painted on 
walls 

“The Gentiles,’’’ saith St. Ambrose*', “worship wood, 
because they think it to be the image of God ; but the imago 
of the invisible God is not in that which is seen, but in tliat 
which is not seen.'” — God would not have himself wor- 
shipped in stones,” saitli the same fathci* in another place 
and, The church knoweth no vain ideas and divers figures 
of images, but knoweth the true sulistaiice of the Ihinity 
So St. Jerome “We worship one image, which is the 
image of the invisible omnijioterit God.” So likewise St 
AngUvStine : “In the first coinmaudmcnt, any similitude of 
God, in the figments of men, is forbidden to be worsliipped ; 
not because God hath not an image, but because no image of 
him ought to be worshipped, but that which is the same 
thing that he is (Coloss. i. 15, Heb. i. J), nor yet that for him, 
hut with him.” As for the rejiresenting of God in the simi- 
litude of man, ho resolveth, that “ it is utterly unlawful to 
erect any such image to God in a Christian churcli 

If it be iiKjuirod who they wore, that fir.st brought in this 
use of images into the church, it may well be answered, that 
they were partly lewd heretics, partly simple Christians, 


Lamprid, in Alexandro. ** Concil. Elib. cap. xxxvi. 

Ambros. in Psiil. cxviii. Octonar. x. 

Ibid. Epist. xxxL ad Valeiitinianum Imp. 

Ibid, de Euga Seculi, cap. v. 
ilicroiiyni. lib. iv. in Ezec. cap. xvi. 

Angiistin. Epist. cxix. ad Januiir. cap. xi. 

Augustin, de Fide et Symbol, cap. vii. Vide etiam Ampliiloch. citatus 
a Patrib. C^oncilii C’onstantinop. ami. 754. Epiplian. Epist. ad Joliaii. 
Iliorosol. tom. i. Oper. Hieron^Tii. Epist. LX. Ei>i|>}iaii. citatus a Concil. 
Cons tan tinop. in Act. VI. tom. V. Concil. Nicmn. II. Epipban. in Panar. 
Han es. Ixxix. 447. 
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newly converted from paganism, the customs whereof they 
had not as yet so fully unlearned*^ 

At that assembly, commonly called tlie (Icjicral Council 
of jNice, A. I). 787, the xvorship of images were decreed: — 
“ VVe salute the honourable images; let them bo anathema 
who do not.’' — We honourably worship the holy and vener- 
able images *''®.” — ‘‘ The honour rendered to the image is traiis- 
niitted to the prototy})e ; and he who worships the figure, 
worships the substance of that wdiich is represented by it 

Cliarleinagne, supported by almost the entire of the church, 
protested against the decrees of this Nicene Council, and ])ub- 
lished the “Caroline Books,” stating the grounds of his objec- 
tions, which were transmitted to Pope Adrian, who fruitlessly 
attempted to answer tlie objections that were urged. 

determine this controversy, a council assembled at 
Franckfort, a. o. 794, composed of liritish, Gallican, German, 
and Italian bishops, at which two legates from the Bishoj) of 
Romo wore prese?it. 

The Anglican and othci* churches considered that, as to the 
images of Christ, he being God as well as man, it was 
impossible to represent him l)y an image, h^or either tlio 
image •would repTesemt only his maiiliood, wliicli would not 
be ( 'hrist, but merely a division of the two natiuos which 
are in liirn, or otherwise it must be supposed tliat the incom- 
j)rehensihle deity was (*oinprehended by the lines of human 
fi(3sh : in either case the guilt of blasphemy would be incurred. 
But they were also oj)poscd to the use of all images in reli- 
gious worship ; considering it to he a dishonour to the saints, 
and a mere taint of heathenism. 

It was ])roved to be condemned by the Scriptures, and 
uncoimtenanced by Epiphanius, Gregory, Cbrysostom, Atha- 
nasius, and others, who had forbidden images altogether, not 
sulfering them even in private houses for fear of their becoming 
a sort of lares, or household gods^\ 

Arclib. Usher’s Reply to a Jesuit, 440, 441; et etiain ibid. j»af;sim, 

Augustin, de Moribus Ecclesije Catholicsn, cap. xxxiv. Hhicmar. 
Reinens. lib. contra Hincniar. Lauduneiis, cap. xx. Egolismens Monacli. 
in Vita Caroli Magni. Annal. EuldtJns, Ado, Jlegino, et Heniiann. Cont- 
ract. in Chronic, aim. 704. 

Cone. Nice 11. a.d. 707, Cone. VII., JIO, 322. 

Cone. VII., 550. 

Cone. VII., 4:36, 440, 441, 444, 508. Perceval on Schism, 77, 78. 
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THl HOUSE OF TUDOR, (Cm. 

Upon these and other ground)?, the Council at Franckfort 
‘‘ rejected!^^ despised^^’* and ‘‘ condemned^'" the decrees of tlie 
Council at Nice 

The decrees of the Nicene Synod were again condemned at 
Constantinople, a.i>. *814®^ and, a, d. 824, were likewise 
rejected by a great assembly of bisho})s at Paris 

Notwithstanding these explicit rejections, the Council of 
Trent, a. u, 1563 , nnsanctioned by Scripture, made the fol- 
lowing decree : — The holy synod commands, moreover, that 
the images of Christ, of the Virgin mother of God, and of other 
saints, are to be especially had and retained, in the temples, and 
that due honour and veneration be paid to them ; . . . be- 

cause the honour which is shown to them, is referred to tlio 
prototypes which they represent : so that by the images whicli 
we kiss, and before which we uncover our heads, and fall down, 
we ador- Christ and reverence the saints, whose likeness they 
bear. As was ordained by the decrees of the councils, hut 
especially of tl* ’ second Niccne Synod. . . . But if any 
shall teach, or-+.L nJ contrary to these decrees, let him he ana- 
thema 

The doctrine ol purgatory®® has been entertained by numer- 
ous sects, but there is no necessary coTmexion between praying 
for the dead and the belief in purgatory®^; in fact, a short 
form of prayer is inserted for the dead in tlio Canons of 
Cloveshoo ®“. 

Tertullian®^ countetli it injurious unto Christ, to hold tliat 
such UrS he called from hence by him are in a state that hIiouU 
be pitied. Whereas they have obtained their desire of being 
witli Christ, according to that of the apostle (I^hilip. i. 23), 
“ I desire to depart and be with Christ.'^'’ 

St. Ambrose in his book of the Good of Death, tcachetli 
ns that death is a certain haven to them who, being tossed 
in the great sea of this life, desire a road of safe quietness 

Qiii supra sanctissimi patres nostri oiniiiinodis adomtionem et servi- 
tutom reniieutes, contenipvSenuit, at'pio consentient OwS condeinnavorunt.'’— 
Cone. VIT., 1057. 

•''7 ibid. 1200. Ibid. 1542. 

Cone. Trent, a.d, 15C3, Sess. XXV., Cone. XIV., 005. Vide ctuiin 
Cone. VIII,, 1127, 1128, et Art. XXII. of the Church of England, cmlra. 

Vide Archh. Usher’s Reply to a Jesuit, 150*— 167. 

Bingluun’s An. vi. 671, 688. Soames, 324, 325, 349, 362. 1 Short’s 
Church Hist. 26. 

Johnson’s Canons, Pref. xix. ; ct etiam 747* 

Tertul. lib. de Patient, cap. ix. Ambrose de Bono Mortis, cap. i^* 
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that ‘‘ it maketh not a man’s stato worse, but such as it fincletli ISdwah© VL 
in every one, such it reserveth unto the future judgment, and 
rofresheth witli rest that thereby a passage is^if-ade from 
corruption to iucorruption, from mortality to immortality, 

(Vom trouble to tranquillity Therefore he saith”*’, that 
whore fools do fear death as the chief of evils, wise men do 
desire it as a rest iifter labours, and an end of their evils 
and upon tlieso grounds exliorteth us, that when that day 
coineth, Ave should go witliout fear to Jesus our Redeemer, 

Avitliout fear to tlie council of tlie patriarchs, witliout fear to 
Abraham our fiithcr ; that without fear wo should address 
oui'selves unto that assembly of saints and congregation of the 
righteous. Forasmneli as we shall go to our fathers, Ave sliall 
go to those schoolmasters of our faith ; that albeit our works 
fail us, yet faith may succour us, and our title of inheritance 
defend 

(Iregory Nazianzen, in liis funeral orations, so far from Oirgory Na«iaw- 
thinking of any puigatory yiaius })repared for men in the other 
world, plainly denieth that, after the niglit of this present ‘i<K’tnne of imr- 
life, there is any purging” to bo expected. And therefore 
he telleth us‘*®, that it is better to be corrected and purged 
now, than to bo sent unto tlio torment there, where the time 
of punishing is, and not of purging.” 

St, Jerome condbrtetli Paula for the death of her 
daughter Bla\silla, in this manner: — “ Let the dead be 
lamented, but such a one whom Oeheima doth receive, whom 
hell doth devour, tor Avhoso )>aiii the everlasting tire doth luii Ji. 

Lot us, AvliosG departure a troop of angels dotli accompany, 

Avhom Christ cometh forth to meet, bo more grieved if wo do 
longer dwell in this tabernacle of death ; because, as long as 
Ave remain here, we arc pilgrims from God.” 

Gcniiadius in a book AAdierein he purposely taketh upon (Icnnadiiis 
him to reckon up the particular jioiuts of doctrine received by pw^^aTo^" 
the church in his time, wlien he cometh to treat of the stato 
of souls separated from the body, maketh no mention at all 
of purgatory, but layeth down this for one of his positions : — • 

Ambrose de Bono Mortis, cap. iv. Ibid. cap. viii. 

Il)id. cap. xii. Nazianz. Orat. XXXII. in Paseba. 

Ibid. Orat. XV. in PJagam grandinis, iiidoqiic in locis Communib, 

Maxjini, Serm. XBV. ct Antoiiii, pai’t ii. Serrn. XCI V, 

Hicron. Epist. XXV. 

Geanad. de Ecclesiastic. Doginatib. cap. Ixxix. 



Editaud VL 
1547 — 1553 . 


Exposition of 
Efcles. xi. by 
Olyinpiodoriib. 


Orison assorts the 
doctrine of jiur- 
gatory. 


Ht. Augustin JUKI 
Uedo. 


I'hc Cjibal at FIo- 
ivtu'o, Mijike the 
dootririf of jmr- 
gatory an atidc 
of faitli, A.i). 
14 : 10 . 


Definition of fuir- 
gatory. aeeoi“iling 
to the Council of 
Florence. 


232 THE HOUSE OP TUDOR. [Ch. 

After the ascension of our Lord into heaven, the souls of all 
the saints are with Christ, and departing out of the body go 
unto Christ, expecting the resurrection of their body, that 
together with it they may bo changed unto perfect and per- 
petual blessedness; as the souls of tho sinners also, being 
placed in hell under fear, expect the resurrection of their bod) , 
that with it they may be thrust unto everlasting paiii."” 

In lilvO manner, Oljonpiodorus, expounding that place of 
Ecclesiastes “ If the tree fall toward tho south, or towai'd 
the north, in the place wliore the treefalleth, there it shall be,'' 
rnaketh this infereii(*e thereupon In vvliatsoever place, 
therefore, whether of light or of darkness, wliother in the 
work of wickedness or of virtue, a man is taken at his deatli, 
in that degree and rank doth lie remain; either in light vvitli 
the just and Christ the king of all, or in darkiu'ss with the 
Mocked and the prince of this world 

About tlio middle of the third ccntriry, Origon asserted 
that the faithful (the apostles tlicmselves not excejitod) would, 
at the clay of jvidginent, pass througli a purgatorial fire to 
cnchire a longer or a shorter time, according to their imper- 
fections. “ In this hypothesis, directly contrary to inaiiy 
express texts of Scrijiture,^' he was followed by some great 
men in the Church. It ajipcar.s that, a. d. 8.98, the doctrine 
of purgatory was new", as St. Aiigustiu alludes to it, as a 
thing which jiossibly may bo found so, and possibly never:" 
so likewise Bede, as ‘‘not altogether incredible.'’ 

To^vards the end of tho fifth century, Pofie Cregory under- 
took to assert this jiroblem ; — four hundred years after, l\)po 
John XV IIL, or, as some say, XIX., instituted a holyday, 
Mdieroin he rerjuired all men to pray for the souls iii juirga- 
tory ; — at length the Cabal at ]''lorencc‘\ 1488, turned tho 
dream into an article of faith. 

Tho definition of purgatory, according to the ( Council of 
Florence is, “ If any true jicniteiits depart this life in the love 
of God before that they have made satisfaction hj" worthy 
fruits of penance for faults of commission and omission, their 
souls are purified by the pains of pujgatorj^, and that for their 

I^ccles. xi. 3. 01)1111). in Ecolcs. xi. 

Vide etiam I Joliii i. 7; Jolin v, 24 ; 1 Cor, xv. 1 Thoss. iv. Hi; 
Rev. xiv. 13 ; 2 Cor. v. f>, 8 ; Isai. viii, H), 20 ; JLukc xrt. 20, 30. Anton. 
Meliss. part i. Senn. LVIII. &c. 

Cone. XIII., 515, 
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release from these pains, the suflVages of the faithful who are 
alive are profitable to them : to wit, the sacrifices of masses, 
prayers and alms, and other works of piety, which, according 
to the appointment of the church, are wont to be made by the 
faithful for other believers^®.’’ 

In 1563, the Council of Trent made the following de- 
cree, concerning indulgences. The holy synod teaches 
and enjoins that the use of indulgences, being extremely 
wliole>some foi* Cliristian people, and approved by the autlio- 
rity of the sacred councils, bo retained in the clmrcli, and 
condemns with ariatlicma those who either assert that they 
are useless, or deny that the church has the power of granting 
them, 

Dr. Southey^® observes, ‘‘ Ilapj>ily for mankind, the autho- 
rity of the po{)e extended over purgatojy. TIjo works of 
siii»ererog<‘ition were at his disposal, and this treasury was in- 
exhaustible, because it containetl an immeasurable and infinite 
stoj'o derived from the atonement, one drop of the Red 001001*^4 
lilood being sufficient to redeem the whole human race, the 
rest which liad been shed during the passion was given as a 
legacy, to bo applied in mitigation of puj-gatory, as the popes 
ill fclieir wdsdom might tliiuk fit. So they, in their infalliliility, 
(leeJarod, and so the poojile believed i Tlie popes were liberal 
of this treasure. Tf they' wished to projuote a now practice 
of devotion, or enc'ouragc a particular shrine, they granted to 
those who should perform the one, or visit the other, an 
iTidulgonce, that is, a dispensation foi' so many years of ])iirga- 
tojy ; sometimes for shorter terms, but often by centuries, or 
thousands of years, aii<l, in many cases, the indulgence was 

plenary a toll-ticket entitling the soul to pass scot- 

free.'" 


Edwaru VI. 


iNrUTI.OBNCKS. 
Deorec made l>y 
tl>e Council of 
Trent, a,d. lSii3, 

Scs8. xxy. 


Authority of tho 
I'opcover purga- 
tury, ujul the 
griintof indul- 
gences. 


Cone. Florcnco, a.d. 1438, Sess. XXV.; Cone. XIII., .51,'}, vide otiam 
Cone. Trent, a. :d. 1583, Sess, XXY,, Cone. XIV,, 894. Tiie Fatliers ot‘ 
tlie, (3nireh 'vvlio have borne witness against tin* doetrine of purgatory, are 
beiiajus, (Adv. liferos. 1. v. c. 5); Cyjxriaii, (Ad I>emetrian., 1.404) ; Atha- 
imius, (de Virgin., i. 1058); Hilary, (Tract, in Ps. cxx. 111. 24) ; (Iregory 
^azianzen, (in Plagairi grand in is, 229); (iregory Ny.s.sen, (a. ix. 371, Dial, 
do Aniin. et liesiirrect. tom. JL 851); Jerome, (in Esaiam, e. 49, tom. v, 
Cyril of Alexandria, (Comm, in Joan. Evang. lib. xii. e, 38, 1014); 
Ceo 1. (Ejxist. XCl. iid Theodor urn, vol. v. 2, 929) ; Maeaiius, (llomil. 
^XIJ. 802); I’ereevai, on Komaii Schism, passim. Vide etiani Art. 
XXXIl. of tho Chnrch of England, contra, 
y Cionc. XIV., 917 . Vide Art. XXI I. of the Clmreh of England, cen/rw. 
Bovithey’s Book of tho Church, 184, . 
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[Ch. 

It was tlie practice of the primitive Christians’®, in cases of 
gross sin, and when the conscience was troubled, publicly to 
acknowledge their misdeeds before God and man, or to make 
a confession to a priest, in order that they might be directod 
to the paths of religion, and to receive such other advice ay 
might be requisite towards a reformed life. 

Chrysostom®”, in alluding to confession saith, It is not neces- 
sary that thou shouldest confess in the presence of witnesse.s : 
let the inquiry of thy offences bo made in thy thouglit ; let 
this judgment be without a witness; let God only see thee 
confessing.'*'' — Therefore I iiitroat and beseech and pray you, 
that you would continually make your confession to GoiL 
For I do not bring thee into the theatre of thy fellow-servaiitb, 
neithoi* do 1 constrain thee to discover thy sins nnto nuiii ; 
unclasp thy conscience before God, and show thy wounds unto 
him, and of him ask a inedicjine. Show them to him that 
will not reproach, but heal thee. For although thou hold tliy 
peace, he kiioweth a^®^‘'’ 

St. Augustine®^ also expresses himself to the same elibct. 

What liave 1 to do with men that they should hear my 
confessions, as though they should heal all my diseases T 

Origen®‘' saith, ‘‘ Look about thee diligently unto whom thou 
oughtest to confess thy sin. Tvy first the |)hysi(;iaii, unto 
whom thou ouglitest to declare the cause of thy malady, who 
knoweth to be weak with him that is weak, to weep witli 
him that weepeth, who understandeth the discipline of con- 
<loliiig and cornpassionating ; that so at length, if he shall 
say anything, who hath first showed himself to bo both a 
skilful physician and a merciful, or if he shall give any 
counsel, thou ivuiyest do and follow 

For as St. Basil well noteth, The very same course is to 
be held in the confession of sins, which is in the opening of tlui 
diseases of the ))ody. As men therefore do not discover tbo 
diseases of their body to all, nor to every sort of people, but to 
those that are skilful in the cure thereof; oven so ought the 

Bmghaiii’s Ant. vi. 071, viii. 117, 130. Jolvnsou’s Canons, 004, 30. 

Chrysost. Iloinil. do I'tenittmt. ot Confession, tom. v, edit. Latin, (.'ol. 
001, edit. Basil, anii. 1550. 

Id circa fiiiem, Horn. V. Trept aKarak^nrov, do iucomprehensib. 
‘Natiir. tom. VI. edit. Gm^c. D. Hen. Bavil, 424, et tom, v. 262, 263. 
Arclib. Usher’s Reply to a Jesuit, 77« 

Aiig, Confess, lib. x, cap. 3. ^ ^rig, in Psal. xxxvii. Horn. U* 

Basil, in Ilegul. brevioribus Resp. 220. 
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confession of our sins to be made unto such as are able to cure Euwautj VI 
them, according to that which was written ■ Ye that are 
strong, bear tlio infirmities of the weak/ that is, take them 
away by your diligence /’ and to the same effect saith Ori- 
(jeii***’, “ If ho understand and foresee that tliy disease is such 
as ought to be declared in the assembly of the whole Church, 
and cured there, whereby, peradventiiro botli others may bo 
edified, and tlioii thyself more easily healed; with much de- 
liberation, and by the very skilful counsel of that physician, 
must this be done/' 

St. Chrysostom in expounding 1 Cor. xi. 28: — Lot a Exposition of 
man examine himself, and so let him eat of that bread, and smjju^sos^ 
drink of that cup — saith, Let every ono examine himsell*, 
mid then let him come. Ho doth not hid ono man to examino 
aiiotlier, but everyone himself; making the judginent private, 
and the trial without witnesses/’ and in the end of his second 
lioniily of fasting (which, in others, is the eiglitli do Ikoni- 
teiitia), frametb. his exhortation accordingly Within thy 
conscience, none being yircsent but (lod, who sectli all things, 
enter thou into judgment, and into a search of tby sins, and 
recounting tliy whole life, bring tliy sins unto judgment in 
thy mind : reform thy excesses, and so witli a ]mre conscience 
draw near to that sacred table, and jiartake of that lioly 
f^acrifice 


Resjiecting absolution, even St. Clirysostom says, ‘‘ iVone An^iohvrw: 
can forgive sins but (lod alomd’^’.” To forgive sins lielongeth n 

to no other ‘'h"' To forgive sins is possible to ( lod only 
'Miod alono doth tliis ; which also Ise workctli in the washing 
of the new l)irtb'’‘k” Wherein that the work of cleansing the 
soul is wholly (lod's, and tlie minister bath no hand at all in 
effecting any part of it. Ojitatus provoth at large, in his fifth 


’ A^icle Archil. Usher’s Heply to a .Jesuit, 74 — 

Origen in Tsai, xxxvii. torn. ii. 

Cairysost. in 1 Cor, xi. Hoinil. XXVlll. 

Idem. tom. vi. Savil, }i37> 

Psal. xxxii. 5, C ; 2 Sam. xxiii. I ; 2 Cliroii. vi. *i7, 3!) ; I Kings viii. 
U. oO; Luke xviii, 13 , 14; lleh. xii. 9; 1 John i. 1); .lereiii. viii. 22; .Jam. 

Hi. Creg. Exposit. ii. Psiil. Pauiitent. JBius. in Psal.xxxviii. Aiulyros. 
ib, X, Comment, in Luc. cap. xxii. (Jloss, de Pamit. Distinct, i, cap. 2. 
' ‘ucrymm. Socrat. Hist. lib. v. cap. xix. 

Chi'ysost. in 2 C’oriutlu hi. HoiiiiL VI. 

Idem, in Johan viii. Iloinil. LIV. edit. Grsec. vel. Llil. Lutiiu 
"" Id, in 1 Cor. xv. Homil. XL. 

^ Chrysost. in I Cor. xv. lloxnil. XL. 
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book against the Doiiatists ; sliowing that none can wasl 
the filth and spots of the mind but He who is the framer oi 
the same mind and convincing the heretics, as by iiianj 
other testimonies of holy Scriptures, so by that of Isaiah i. 18, 
which he presseth in this manner*’^: It belongeth unto God 
to cleanse, and not unto inanf" he hath promised by the 
prophet Isaiah, that he himself would wash, when lie saitli, 
" If your sins were as scarlet, 1 will make them as white as 
snow/ I will mako them white, he said ; he did not say, 1 
will cause them to bo made white. If God hath promised this, 
why will you give that, which is neither lawful for you to 
promise, nor to give, nor to have ? Behold, in Isaiah, God 
hath promised that he himself will make white such as arc 
defiled with sins, not by man/\’‘* 

This doctrine was held by the Church of Rome’'®; for 
Gregory the Great, upon Psalm xxxii. 5, ‘‘ I said, I will con- 
fess my transgressions unto the Lord ; and thou forgavest the 
ini(|uity of my sin,*’" conceived the following to be a sound 
paraphrase Thou who alone sparest, who alone forgivest 
sins. For who can forgive sins hut God alone'’"?"*’ 

The Churcli of Koriie, in order to wield a greater political 
influence, by acquiring a knowledge of all the earthly concci ihs 
of its votaries, Init without any Scrijitural authority, declared 
that, there was no hope of pardon from God, oxcejit througli 
confession, and the alisoliition of a priest; and the priest con- 
sequently assumed the character of a. judge, as well as that of 
an adviser. 

The decree of Innocent III., concerning confessions, is con- 
tained in Canon XXI. of those which are designated as 
being under the IV. Lateran Council : Let every believer of 
hotli sexes, after he has come to years of discretion, faithfully 
make solitary confession of all his sins, at least once in tlie 


year, to liis own priest, and study to the utmost of his power 
to fulfil the penance enjoined liiiii, reverently receiving the 
sacrament of the eucharist, at least at Easter, unless, per- 


Optat. lib. V. Archb. Usher’s Reply to a ruritan, 99 — 150. 

Ibid, 100. 1 Jolin i. 9, Rom. v. 4. 

“ Tn, qui solus parcis, qui solus peecata diniittis. Quis enim potest pcc- 
cata dimittere, nisi solus Dens ?” Gregor. Exposit. II. Psalini rjeiiitential. 

Kutliym. cap. xiii. in Matt. Clirysost. in Matt. ix. Iloinil, XXIX. 
Grcec. Novatian. de Trinitat, cap. xiii, Athanas. Orat. ill. cont. Arian 
tom. i, 230. Ambros. Epist. LXXVI. ad Studium. Optat. lib. v. contra 
Donatist. August. Tract. IV. in 1 Johan 111, ; et Nov. Test, passim. 
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chance, at the advice of his own priest, he shall be induced to 
abstain from the receiving it, for a time, on some reasonable 
account ; otherwise let him, while living, be denied entrance 
into the church; and, at death, be deprived of Christian 
burial,*'’ .... 

By Canon VIL of the Council of Trent, those were to bo 
accursed who did not affirm that sacramental confession to the 
priests of every sin was ordained by Christ, and was by divine 
authority necessary for forgiveness. And, by Canon IX. those 
were to be accursed, who affirmed that, the sacramental abso- 
lution of the jiriest was a ministerial, and not a judicial, act"^. 

It was from confession and absolution,’" that the See of 
Home was enabled to acquire her almost boundless influence — 
because, from the improper exercise of this authority, the fear 
of human laws became the only restraint upon evil propensi- 
ties, when men were taught to believe that, tlio acc^oiint with 
divine justice might easily bo settled*^" ; — and what moral 
[Kivver can be comj)arod with that of him, to whom every 
criminal act, every idle word, every guilty thought, is laid 
open ; from whom no secret may be witholden ; and from 
whom pfirdon, if received at all, must bo received ? 

its effect upon the practical morality of private life was 
Ofjnally pernicious; for if modesty Avas brought with a female 
to confession, it was a crime that rendered her unworthy of 
absolution, although many questions in confessioji were 
s\i(.‘h^^^, that no mother, ho she never so abandoiiod, would 
have inquired of her daughter; in fact, they were of so vile 
and filthy a character, that, either in a moral or worldly sense, 
they could only have excited the uttermost of disgust in the 
breasts of husbands and of fathers, mingled with sentiments 
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absolution for any imaginable crime was tixecl, and tli(‘ most atrocious might 
bo committed with spiritual impunity for a few shillings. 1'he foulest 
murderer, and parricide, if he escaped the hangman, might, at this price set 
his conscience at ea.se conceriiiiig all further consequences. — 8outhey\s Book 
tile Church, 187. 

The questions, which a priest wtus required by express injunctions, to 
put to married and unmarried females, were so disgustingly obscene, so 
i’e])ellant to every received notion t>f innate female niodcjsty, even in the 
most depraved, that tlicse pages cannot be polluted by tlieir transcription, 
fhose who are desirous of receiving positive proof resjiecti ng this state- 
ment, are referred to Tlieolog. Dog. et Mor. Ludo. Bailly. Lug<luni, 1818, 
l‘>m. vi. 205, 20*8 — 272, 283 ,* et etiam Theolog. Mor. et Dog. l^etri Dons, 
tom, iv. 380 ; tom. vi. 230, 240; tom. vii, 147, 149, 150, 153. 
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of dark suspicion for those who are versed in the frailties 
of human nature must be aware, that impropriety of discourse 
between the sexes, invariably engenders criminal propensities; 
and the pages of history afford cogent evidence, that priests 
can rarely support the character of impeccable beings. 

The penances generally imposed by the clergy, were fasting, 
wandering, laying aside arms, and external pomp, a change of 
clothes, not allowing iron to cotno near the nails or hair, and, 
thoiigh last not least, alms deeds 

The Council of Trent, in 1547, was the first that decreed 
the necessity of tho priests'' intention for the validity of the 
sacraments: — thus, by Canon XI., “ If any shall say, that 
there is not recjuired in the ministers, while they perforin and 
confer the sacraments, at least the intention of doing what 
the Church does: let him be accursed.*’^ Uy tliis doctrine tho 
priest can prevent any person from participating in the ordi- 
nances of salvation 

Those also were to be accursed, who said that, the cliundi 
had not power to dispense with tho Lovitical degrees of con- 
sanguinity as impediments to inaiTiago — wlvo denied that 
inarriago solemnized, but not consummated, was dissolved hy 
the religions profession of one of the parties — and those 
who dollied that tlie saints dejiarted, were to be invoked 
Mr. Perceval states’®’', that no one single coniicil, general 
or provincial, or one single ecclesiastical writer, layman or clerk, 
in the first seven centuries, can bo cited, which will prove, tliat 
assent has lieen enforced to any of the Roman Catholic schis- 
matic doctrines on pain of anatlierna, or taught an assent to 
any one of them to bo essential to salvation, or rccpiired an 
assent to any one of them, as a term, of communion. 

Ill conclusion, Canon III. of tho IV. Latcran Council, 
will portray Homan Catholic notions of Cliristian charity 
and universal toleration:"’’ thus, — 

We excommunicate and anathematize every heresy which 
exalteth itself against this holy, orthodox, and Catholic 
faith, which we have set forth above: coiidemniiig all heretics, 

Jolmson, 063, 64. Ib. 67. 1 Bliort’s Clmrcli Hist. 37. 

Cone. XIV., 776—779. Perceval, Hist. Not. 22, 23. 

" Cone. Trent> A.n. 1563, Sess. XXIV. Canon HI. Cone. XIV., «73- 
875. Canon yil. VIII. IX. Ibid. 

Decree, Cone. Trent, a.d. 1563, Sess. XXV. Cone. XIV., 805. 

Perceval on Sdiisin, Introd. xxviii. 
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bv whatJ^oever names they may ])o reckoned : who have indeed 
diverse faces, but their tails are bound together, for they make 
agreement in the same folly. 

“ Let such persons, when condemned, be left to the secular 
powers who may be present, or to their officers, to bo punished 
in a fitting manner, those who are of the clergy f)eing first 
degraded from their orders ; so that the goods of such con- 
demned persons, being laymen, shall bo confiscated ; but in 
the case of clerks, be aj)plied to the churches from which they 
received their stipends. 

“ But let those who are only marked with suspicion, be 
smitten with the sword of amitlienia, and shunned by all men 
until they make proper satisfaction, unless, according to the 
grounds of suspicion, and the quality of the person, they shall 
have demonstrated their innocence by a proportionate purga- 
tion ; so that if any shall perse^'^ero in excomirmnication for a 
twelvemonth, thenceforth they shall be condeiimod as heretics. 
And let the secular powops, whatever offices they may hold, 
he induced and admonished, and, if need be, compelled by 
ecclesiastical censure, that, as they desire to be accounted 
faitliful, they should, for tlio defence of tlic iaitl), publicly set 
i'orth an oath, that to the utmost of their power they will 
strive to exterminate from the lands under tlioir jurisdiction 
all heretics who shall be denounced by the church so that 
whensover any person is advanced, either to spiritual or tem- 
])oral pow'or, he be bound to confirm this decree \vitl) an oatli. 

“ But if any temporal loial, being required and admonished 
hy the church, shall neglect to cleanse his coimtiy of this 
liej'otical filth, let him be bound with the chain of cxcommu- 


EnwAiiD Vi. 
1647— 


Exeojmwuni- 
yuM-soiiB to 
bo loft to the 
fjc<‘ular powers. 


Those who arc* 
only 1 Marked 
Avith Hiispiehm, 
to be smitten 
with ti)0 Mwonl 
of anjitUeuiio 


I’H'tenninsition 
of heretics. 


Pt'iialties, if a 

l Innl ije- 
yU'fts lf> rl(*}ui<>e 
Imk count i'> of 
heretical, lilth. 


ff "We do, in tlic bohalf of Almiglity God tlio Fatlicr, and Uio Son, and 
tlio Holy Ghost, and with tlie authority of the blessed apostles, and 

Fiud, and with ovir own, exconimiiiiMrate and anatlieiiiatizo all .Hussites, 
Wickliffites, .Lutherans, Ziiingliaiis, Cahdnists, Huguenots, Anhhti])tisis, 
iViiiitarians, and aiiostatos from the faith of (Christ, and all and sundry other 
Itoietics, by whatsoever name they may be reckonetl, and of wluitever sect 
may be ; and those wlio btdieve in them, and iheir receivers, abettors, 
aiid, generally speaking, all their defenders whatsoever ; and those who, 
'vitliout the authority of ns and of the apostolic see, knowingly read, or 
hetjuii, or imprint, or in any way defend books containing their liorosy, 
treating of religion, let it be from what cause it may, publicly or privately, 
hfidcT* any pretence or colour whatsoever ; as also the schismatics, and those 
it:ho jiCTtinuciously vntkdre^w themselves or recede fnmi obedience lo us and the 
fl(nnan pontiff for the time being — Extract from the Hull in Ciena Domini, 
Uoiistii. Haul V. 03, published at Rome every Mauiiday Thursday, cited 
wy Tercevai on Sclusm, Introd. xxxvii. 
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• nication, by the metropolitan, and the other co-proviucial 
- bivshops. And if he shall scorn to malee satisfaction witliiii 
a year, let this be signified to the supremo pontiff: that, 
i thenceforth, he may declare his vassals to be absolved from 
their fidelity to him, and may expose his land to be occupied 
by the Catholics, who, having exterminated the heretics, may, 
without contradiction, possess it, and preserve it in purity of 
fiiith : saving the right of the chief lord, so long as he himself 
presents no difficulty, and offers no hinderanco in this matter : 
the same law, nevertheless, being observed concerning those 
who have not lords in chief. 

Kut let the Catholics, who, ha\dng taken the sign of the 
cross, have girded themselves for the extermination of tlie 
heretics, enjoy the same indulgence, ami be armed with the 
saniti privilege as is conceded to those, who go to the assistance 
of the Holy Land. 

But wo who believe, decree also, to subject to excomrnuni- 
cation, the receivers, the defenders, the abettors of the heretics.; 
firmly determining that if any one, after he has been inarkccl 
with excommunication, shall refuse to make satisfaction 
within a twelvemonth, he be thenceforth of right in very deed 
infamous, and be not admitted to public offices or couucili?, 
nor to elect for any thing of the sort, nor to gi ve evidence. Let 
him also be intestible, so as neither to have power to bccjucath, 
nor to succeed to any inheritance. 

Moreover, let no man be obliged to answer him in airy 
matter, hut let him be compelled to answer others. If, ha])ly, 
lie be a judge, let his sentence have no force, nor let any 
causes he brought for his hearing. If ho he an advocate, let 
not his pleading bo admitted. If a notary, let the instruments 
drawn up by him be invalid, and be condemned with their 
damned author. And we charge that the same be observed 
in similar cases. But if ho be a clerk, let him be deposed 
from every office and benefice, that where there is the greatest 
fault, the greatest veiigeanco may be exereiKSod. 

‘‘ But if any shall fail to shun such persons, after they have 
been pointed out by the church, let them be compelled, by 
the sentence of excommunication, to make fitting satisfaction. 
Let the clergy by no means administer the sacraments of the 
church to such pestilent persons, nor presume to commit them 
to Christian burial, nor receive their aims nor oblations: 
otherwise let them be deprived of their oSice, to which they 
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must not be restored without the special indulgence of the 
apostolic see 

For the understanding the New Testament, Erasmus's 
‘‘ l^araphrase,’*' which was translated into .English, was 
thought the most profitable and easiest book. Therefore it 
was resolved, that, together with the Bible, there should be 
one of these in every parish church over England. 

The articles an<l injunctions given to the visiters were, the 
iticatest part of them, only the renewal of those which liad 
been ordered by Henry so that all tlio orders re- 

noimcing the pope’s y30wer, and asserting the king’s supre- 
macy; about preaching, teacliing the elements of religion in 
the vulgar tongue ; the benefices of tlie eJergy, and the taxes 
on them for tlie poor, for scholars, and their mansion-houses ; 
vitli the othei* injunctions for the sti-ictness of churchmoirs 
lives; and against su])crstitions, pilgrimages, images, or other 
rittjs of tfiat kind, and for register- hooks, were renewed. 

To these many others were added : as, tliat curates should 
lake down such images as they knew were abused by ])ilgrim- 
ages or ofierings to them, hut that private persons should not 
do it; that in the confessicjiis in Lent they should examine all 
])eo])le, whetlier they could recite the elements of religion in 
the hhiglish tongue. 

That, at high mass, they should read the e])istlo and gospel 
... English; and CA^ery Sunday and holyday they should read 
at matins one chapter out of the New Testament, and at even- 
song another out of tlie Old, in English, ^flia-t the (‘urates 
should oftem visit the sick, and have many ])lae(3s of tlie 8(‘ri])- 
ture in Eiighsh in readiness wherewnth to comfort them, ^diat 
there sliould be no more yn’oeessions about churches, i'or avoid- 
ing contention for precedence in them. And that the l.<itany, 
formerly said in tlie processions, should be said thej*cafter in 
the choir in English, as had been ordered by the late king. 

That the holyday being instituted at first that men should 
gHe themselves wholly to God; yet God was generally more 
nisli(3noured u])on it than on the other days, by idleness, 
drunkenness, and (juarrolling, the poojile thinking that tlioy 
'^ufticnently honoured God by hearing mass and matins, though 

Cone. XI., 147 — Perceval on Scliism, l.'ta — Pit}. Tide etiam 
- Potri Dens Theolo<?. 77— »-b 

^ Burnet, 50, 51. 2 Collier, 241. Ilcyliii, 55. 
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Ei>wa»d yi. they understood nothing of it to their edifying ; thercfoix* 
thereafter the holyday should be spent according to God's 
holy will, in hearing and reading his holy word, in public and 
private prayers, in amending their lives, receiving the coni- 
jnuniori, visiting the sick, and reconciling themseh^es to their 
neighbours. Vet the curates were to declare to the people, 
that in harvest-time they might upon the holy and festival 
days labour in their harvcKSt. 

Admission to the That curates were to admit none to the communion wlio 

coninmnion. recoiicilcd to tlieii* neighbours. Tliat all digiiifi( 3 d 

clergymen should preach personally twice a year. That the 
peojile shonld be tanglit not to des]>ise any of tlio ceremonies 
not yet abrogated, but to beware of the superstition of sprink- 
ling their beds with holy water, or the ringing of bcdls, or 
using blessed candles for driving away devils. 

vn.nnmonts of Tluit all inoiiumeiit.s of idolatry should bo removed out of 
the walls or windows of elmrche.s, and that there should l)o a 
])ii]pit in every church for j>reaeliing. ‘ That tbere should bo a 
chest with a hole in it for the receiving the oblations of tla? 
])eople for the poor ; and that the people should bo exhorted 
to almsgiving, as mucli more proHtal)]c tlnin what they lor- 
merly bestowed on superstitious pilgrimages, trentals, and 
decking of images. 

>ispo.si(.jon of Tliat all ])at}*ons who disjfosed of their livings by sirnoniacal 
pi^otions, sliould forfeit their right for that vacancy to tlio 
king. 'J'hat the homilies should be read. That pidests should 
1)0 used eliaritably and reverently for their office sake. That 
no other ]>rinier should be used, but that set out by King 
Henry, 'lliat the primer and the houi’s should bo omitted 
wborc there was a sermon or homily. That they should, in 
bidding the ])rayers, remember the king the siH)remo head, 
the queen dowager, the king's two sisters, the lord protector, 
and tho council, the lords, the clergy, and the commons of the 
realm ; and to ])ray for souls departed this life, that at tlie 
last day we, with them, may rest both body and soul. All 
which injunctions were to be observed, under the pains of 
excommunication, sequestration, or deprivation, as the ordi- 
naries should answer it to the king, the justices of tho peace 
being required to assist them. 

jimctions to Besido these, there were other injunctions given to the 
bishops, ‘‘ that they sliould see the former put in execution, 
and should preach four times a year in their dioceses ; once at 
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thoir cathedral, and three times in other churches, unless they 
had a reasonable excuse for thoir omission. That their chap- 
lains should bo able to preach God'^s word, and should be 
made labour oft in it ; that they should give orders to none 
hut such as would do the same ; and if any did otherwise, 
that they should punisli them, and recall their licence.'” 

The first act of the legislature was the abolition of the mass, 
l)y Stat. 1 Edward VI., c. 1, in which the value of the holy 
sacrament, commonly called the sacrament of the altar, and in 
the Scripture the supper and table of the Lord, was set forth, 
together with its first institution ; but from its having been 
contemptuously abused in sermons, discourKses, and songs (in 
words not fit to be rehearsed), it was enacted that, in future, 
•such offenders were to suffer fine and imprisonment at the 
Icing’s pleasure; and justices of the ])eace %vcrc to take infor- 
mations, and make presentments of those so offending, witliiu 
three months after the commission of their offences, but were 
to allow witnesses for tlie'])urgation of the accused. 

And it being more agreeable to Christ’s first institution, 
and the practii’O of the church for five handred years after 
Christ, that the sacrainent should be given in both the kinds 
of bread and wine, rather than in one kind only, therefore it 
was ciiaetcd, that it shoidd ho (‘ommonly given in both kinds, 
excej^t noecssit}' did otherwise require it. And it being also 
more agreeable to the first institution, and the primitive prac- 
tice, that the peo])le sliould receive with tlie priest, than that 
the priest should receive it alone ; therefore, tl]e <lay befoi*e 
every sacrament, an exhortation was to be made to the peo|)]e 
to ])roj)are tbemselvos for it, in wliicli the benefits and danger 
of worthy and unworthy receiving ^voro to ho ex])rossed : and 
the pi'iests were not without a lawful cause to deny it to any 
who humbly asked it. 

Thus, by restoring the cornmimion to its primitive insti- 
tution, the mass was abolished, with all its abuses and super- 
stitions. 

The next statute was 1 Edward VI., c. 2, which, after 
reciting that the w^ay of choosing bishops l)y conge d’elire was 
tedious and cx|)enseful, and that there was not a shadow of 
election in it; enacted that, bishops should in future bo 
made by the king’s letters patent, upon which they were to 
ho consecrated ; that since all jurisdiction, both sj)iritual and 
temporal, was derived from the king, the bishop’s courts, and 
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all processes, sliould bo from henceforth carried on in the king's 
name, and be sealed by the king’s seal, as it was in the other 
courts of common law, excepting only the Arclibishop of Can- 
terbury’s courts, and all collation.^, presentations, or letters of 
orders, were to pass under the bishop’s proper seals as formerly. 

It will be perceived that, under this statute, the spiritual 
dignity is conferred by consecration, and that the king no 
more interfered with the priestly offices, than the lay patron 
of a living docs, witli the ordination of a candidate whom he 
nominates to it. 

Then follows Stat. 1 Edward VL, c. 12, which repeals 
Stilt. 5 liichard 1 T., Stat. 2, e. 5, and Stat. 2 Henry V,, c. 7, 
that had boon made against the Lollards, and liad been put in 
execution in the last reign; it repeals Stat. 25 Henry VI II., 
c. 14, concerning the punishment of heretics and Lollards; 
the Statute of the Six Articles, Henry VIII., c. 14; Stat. 
r>4 and ^15 Henry Vll 1., c. 1, relating to the books of tlio Old 
and Now Testament in Knglisli, the fii^iuting, reading, having, 
or scdling them; and also Stat. So Henry VI IL, c. 5, whicii 
<jualifies the Statute of the Six Articles. 

These stiitutes, and every other act of parliament concerning 
doctrine and rnattei's of religion, were also repealed and made 
void. Hy the same act there are jienalties inflicted on those 
who deny tlie king's supremacy, or affirm that tlie Bishop of 
Ivorno, or any other person, is, or ought to be, l)y the law of 
(rod, suprenu^ licad of the Church of England and Ireland. 

’'fbe superstitious establisliments were finally destroyed l)y 
Stat. I Edward VL, c. 14, the preamble to wliicli stated, that 
great sii])erst it ion had arisen from ignorance of tlio true way of 
salvation l)y tlie death of Christ, and liy the vain opinions of 
purgator}' and masses satisfactory, and wdiich derived support 
from trontals and chantries. That the convertinir these to 
godly uses, sucli as the endowing of schools, provisions for 
tlic poor, and augmenting of places in tlie universities, sliould 
1)0 committed to the care of the crown. And after reciting 
Stat. 87 Henry VIII., c. 4, it was enacted, that the king 
should have such chantries, colleges, and chapels, as were not 
])osse.ss()d by the late king, and all that had been in being for 
the tlien preceding five years; as also all revenues belonging 
to any church foi* anniversaries, obits, and lights, together 
with all guild lands which any fraternity of men enjoyed for 
obits, or the like ; and to appoint these to be converted to the 
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maintenance of grammar-schools or preachers, and for the 
increase of vicarages. 

There are several exceptions in this statute, which sav^cd 
some of the least objectionable of these institutions, (stripped, 
however, of their superstitions,) and such as were only iii- 
(jluded in the expressions of the Act, but not in its design ; as 
the universities and colleges for learning and piety 

The Romish clergy, in order to promote their temporal 
power, always celebrated the mass in Latin, by wliicli the 
people were impressed with the idea of some mysterious 

cliarriT' in these rites, and thus checked in them any devia- 
tion from the paths of superstition and ignorance. Jhit Stot. 
2 and f3 Edward VI. c. 1, eflectually^ rectified this abuse, by^ 
regulating the uniformity of service, and administration of the 
sacraments. The preamble of Avliicb sets forth, “ that there 
lia<l been several forms of service, an<l tliat of late tliere bad 
been great difference in the administration of the sacraments, 
and other parts of divine worship ; and that the most (dlec- 
tual endeavours could not stop the inclinations of niany to 
depart from tlie former customs, which flic king had not 
punished, l)elieAdng they" flowed from a good /cal. But, that 
there niiglit l)e one uniform way over all tlio kingdoni, the 
king, by the advice of the lord protector and bis conncil, liad 
appointed the Arcbbisliop of Canterbury, with otlicr learned 
and discreet bishops and divines, to draw an order of divine 
wprsbip, having respect to the pure religion of Christ, tauglit 
in tlie Scripture, and to the practice of the primitive church; 
which they, by the aid of the Holy fJbost, bad with one uni- 
form agreement, concluded on, and set fortli in a book in- 
tituled, ' The Book of the Common Ib-ayci% and administra- 
tion of the Sacraments, and other rites and ceremonies of tlio 
Church, after tlie use of the Church of England.’’ 

Wherefore, the parliament, having considered the hook, and 
the tilings that were altered or retained in it, they gave their 
uiost humble thanks to the king for his care about it ; and did 
play, tliat all who had formerly offended in tlic.so matters, 
except such as were in the Tower of l^ondon, or the prison of 
the Fleet, should he pardoned. And did enact, that all divine 
offices should be performed according to it ; and that sucli of 
the clergy as should refuse to do it, or continue to officiate in 
‘^ny other manner, should, upon the first conviction, he impri- 
soned six months, and forfeit a yeaFs profit of their benefice ; 
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Etjwaed VI. for the second offence, to forfeit all their church preferments, 
and suffer a year‘‘s imprisonment ; and for the third offence, 
should be imprisoned during life. And those that wrote or 
printed articles ag^iinst it, or threatened any clergymen for 
using it, wer(^ to bo fined in 10/. for the first offence ; 20/. ibr 
the second ; and to forfeit all their goods, and be imprisonod 
for life, upon a tliird offence. Only at the Universities th(?y 
might use it publicly in Latin and Greek, excepting the office 
of the conimuuion. It was also lawful to use other psalms or 
prayers, taken out of the Bible, so those in the book were not 
omitted. 

CBLinAcv OF riiK TIio examples of the apostles, and the early practice of* the 
KRov. Christian church, recognised the marriage of the clergy“‘. 

In ^125, the Council of Nice refused to make any rostrictivo 
canons respecting the celibacy of the clergy ; and Pa])hnutiu!s 
said, Do not make the yoke of priesthood grievouvs, for mar- 
riage is honourablo in all, and the bed undcfilcd*’^.''' I’Ik? 
Council of Gangra, a. n. 451, decreed, ‘‘ If any one shall con- 
tend against a nuu-ried |)reshyter, tliat it is not fitting to coin- 
m uni cate in the ol)lation when ho celebrates the holy offices, 
riio custom of lot him 1)0 accursed The custom of the G reek Cliiurli 
settled at the Council of Tnillo, (>92^^^, in whieli it was 
ordained that bishops only should 80])arato tliemsclvcs from their 
wives, while all other orders were allowed to dwell with thoin; 
and the Church of Rome was rebuked for the contrary kiw. 
Notwithstanding these facts, the. I. Lateral) Council, a*\k 
1I2?3”'\ proliibited presl)yters, deacons, subdeacons, and monks 
from contracting marriages, and by Canon Vll. of II. Latoi'nn 
Council, A. D. 1139^'®, Rome decreed, Wo command that 
no one hoar the masses of those, whom he may Ivuovv to be 
marnod,’*' In 156*3, the Council of Trent decreed, “ those 
were to bo accursed who said that the clergy could contract 
marriage ' 

iiustmtionsof No better illustration can ho given of these unscriptural aii<i 
impolitic laws of Rome, and the vicious propensities of the 
^Hxting coh- clergy, than the canons which ordain “ that no woman should 
approach the altar while mass was saying^^*'; and that no 
woman, not even a mother^ should live in the hoiLse with a 
priest, lest the visits of other women should tempt him to slid 
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Even at the present day, it is questionable whether the 
church of Homo estoeiii the celibacy of the clergy an aposto- 
lical tradition, or an ecclesiastical law ; whether it can or 
cannot bo dispensed with by the authority of the church ; 
but at the Council of Trento'S it was honestl}’ argued that, the 
principal reason why priests wore forbidden to marry was, that 
married priests will, tlirough their affection to theii' wives and 
families, and the tics thus formed with their countries, lose 
that de]iendanco on the apostolic see which constituted the 
strength of the ecclesiastical liierai'cln'. 

As there was no scriptural objection to the niarriagcs of the 
clergy, and moreover from tlie })eoplo having ])ractically expe- 
that although the laws of Jiome prevented ])riests from 
liaving wives of their own, yet it did not prevent them from 
having the wives of other men; parliament justly enacted hy 
Stat. 2 and 3 Edward V^I. c. 21, that all laws, canons, (consti- 
tutions, and ordinances, which had forbidden marriage to any 
e(‘closiastical or spii’itiial jjorson, who by (io<rslaw might law- 
fully marry, should be void ; and tliat tbo performance of mar- 
riage, where engagements had been made, slioiihl be iullilled. 

The Stat. o2 liotiry Vli]. c. ‘18, (only as far as con(*ej*ned 
l)re-coii tracts,) was repealed by Stat. 2 and 3 Edward \ 1. 

23; and the occlesiastica] judge was authorized to give sen- 
tence for solemnization of inarria.ge, upon a pre-contract, as 
iMvfore that statute. The foregoing statutes were lor the pur- 
poses of instituting the princi[)les of tlio ilel'ormation, hut 
hcuiceforth a species of severity commenced against the old 
superstitions. 

By Stat. 3 and 4 Edward VT. c. 10, it was enacted, 
tliat since the Common I'rayer had been set forth, containing 
notliing but the pure woimI of (lo(l‘^", the corrnjn, vain, imtriie, 
and superstitious services should be disused ; and therefore all 
antiphon ales, missals, gravies, piwessionals, manuals, Itgemls, 
pies, portuasses, ])rimers in i^atin or English, (aniclicrs, jour- 
nals, ordinals, and all other books or writings should from 
thenceforth he abolished and extinguished ; that all ])ersoris 
and bodies corporate having any such books or images, taken 
out of (rhurches or chapels, were to destroy sucli images, and 
Nv itbin three mcinths, to deliver sncli l)Ooks to the bisliop of the 

Jiiriou’s Cone. Trent, 487- 1 Short’s Omreh Hist. 38, ct scq. 

Fr. Paul, (>35. 
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diocese, or his commissary, to be destroyed ; and persons who 
omitted so to do, w^ere to forfeit for every book 20if. for the 
first offenco, 47. for the second, and for the third, imprison- 
ment at the king’s will. 

For putting to utter oblivion,” the usurped authority of 
the See of Kome, as well as for the necessary administra- 
tion of justice, the king was empowered, by Stat. 3 and 4 
Edward VI. c. 11, during three years, to appoint thirty-two 
persons to examine the ecclesiastical laws, and reform tlieni ; 
and by Stat. S and 4 Edward VI. c. 12, to appoint six pre- 
lates, and six other persons, to draw up a form and manner of 
making and consecrating archbishops, bishops, priests, deacons, 
and other ministers of the church. 

In I/)") 2, articles of religion were prepared and siibsequently 
published, in which the doctrine of the church was cast into a 
short and ])lain form, and the errors formerly introduced in 
the time ol‘ popery, or of late broached liy the Anabaptists 
and entlmsiasts of Germany, were discarded ; the niceties of 
schoolmen, or the peremptoriness of tlie writers of controversy, 
were also avoided ; but leaving in matters that were more 
justly controvertible, a liberty to divines to follow their private 
opinions, without thereby <listurl>ing the peace of tlio eliureli ; 
in truth, these articles Avorc, in some respects, a eomiiromiso 
of o|)inions, rather than an abstract and inflexible standard of 
faith. 

They began with the a.ssertion of the blCssed Trinity, the 
incarnation of the eternal Word, and Christ’s descent into hell; 
grounding this last on tlic.se word.s of St. lector, of \\\h preach- 
rna to the .spirits that v:cre in prison. The next article was 
about Christ’s resurrection. The fiftli, about the Scriptures 
containing all things necessary to salvation ; so tliat nothing 
was to be liekl an article of faith that could not be p]-ove<l 
from tlience. The sixth, that the (lid Testament was to be 
kept still. 

7. For the receiving the three creeds ; the Ajiostles’, the 
Nicene, and Atlianasius’ Creed ; in which they went accord- 
ing to the received ojiinioii, that Athanasius was the author of 
that creed, which is now found not to have been compiled till 
near three ages after him. 

8. Makes original sin to be th^ corruption of the nature of 
all men descending from Adam ; by which they had fallen 

'*3 2 Burnet, 308—312, 
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froni original righteousness, and were by nature given to evil ; 
but they defined nothing about the derivation of guilt from 
Adam’s sin. 

9. For the necessity of prevailing grace, without which we 
have no free will to do things acceptable to God. ^ 

10. About Divine grace, which changetli a man, and yet 
puts no force on his will. 

11. That men are justified by feitli only ; as was declared 
in the homily. 

12. That works done before grace arc not without sin. 

13. Against all works of su])ererogation. 

14. That all men, Christ only excepted, are guilt}" of sin. 

15. That men w’ho have received grace may sin afterwards, 
and rise again by repentance. 

1 6. That the blaspheming against the Holy Ghost is, when 
men ont of malice obstinately rail against God’s word, though 
they are convinced of it, yet persecuting it; whicli is 
unpardonable. 

17. That predestination is God’s free election of those whom 
ho afterwards justifies, whicdi though it bo matter of great 
comfort to such as consider it aright, yet it is a dangerous 
thing for curious and carnal men to pry into; and, it being a 
secret, men arc to be governed by God’s revealed will. I’hoy 
added not a word of reprobation. 

18. That only the name of Christ, and not the law or light 
of nature, can save men. 

19. That all men are bound to keep the moral law. 

20. That the cluircli is a congregation of faithful men, who 
have the word of God ])rcached, and tlie sacraments rightly 
;nlministered, and that the Cliurcli of Koine, as well as otiicr 
particnlar churches, have erred in matters of faith. 

21. That the chniadi is only the witness and keeper of the 
word of God: hut cannot appoint anything contrary to it, nor 
declare any articles of faith w ithont warrant from it. 

22. That general councils may not be gathered vvitliout the 
consent of princes : that they may err, and have erred, in mat- 
ters of faith : — and that their decrees in matters of salvation 
have strength only as they are taken out of the scriptures. 

23. That the doctrines of jmrgatory, pardons, worshipping 
of images and relics, and invpcatioii of saints, are wdtliout any 
warrant, and contrary to the scriptures, 

24. That none may preach or minister the sacraments, 


Edwabi) A^I. 

1547—1553. 




IVcvailing grace. 


Divine grace. 


JucitifKUition by 
faitb. 

Works before 
Kra<;e. 

Works of snpfjrc- 
rogation. 
CniverKal sin. 

llcpeiitunec. 


niaspbeiJiy. 


Prodcfttiniitiou. 


Njiuic of (!brist. 


Aiorril law. 
Tlie churcfi 


Cowers of tlx; 
eliureli inartielcH 
of faitii. 


Gein^ttl councils. 


Doctrines of 
purgatory. 


Ministration of 
the sacraments. 



Edwaiid VI. 
1647-— isiia. 


Ucligious ser- 
vices to be in 
English. 

The sacramtsnts. 


No (Icpcnclance 
on the iniiiistcvb. 

Ilaptism. 


Tlio TiOnVs 
supper. 


rropiti.'itory 

b/icrilifc. 

Marriage of tlio 
clergy. 

Exoonimuni- 

CMtiOll. 


Ohscrvimee of 
ccrcinonic,s. 


lload ing of 
Homilies. 

lloolv of Common 
l^rnyor. 

Snjtrenijiey of 
the king. 


260 THE HOUSE OP TUDOE. [On. 

without ho be lawfully called by men 'wdio have lawful 
authority. 

25. TJiat all things should be spoken in the church in a 
vulgar tongue. 

20. That there are two sacraments, which are not bare 
tokens of our profession, but eftbctual signs of God's good will 
to us ; which strengthen our faith, yet not by virtue only of 
the work wrought, but in those who receive them worthily. 

27. That the virtue of these does not depend on the minister 
of them. 

28. Tliat by baptism wo are tlic adopted sons of God ; and 
that infant bajitism is to be commended, and in any ways 
to bo retained. 

2.9. That the Lord's supper is not a bare token of love 
among Christians, but is the Communion of the body aiul 
l)lood of Christ; that the doctrine of transulistcintiation is 
contrary to scripture, and hath given occasion to much super- 
stition ; that a body being only in one jilaco, and Gh list's 
body being in lieaA^en, therefore there cannot l)o a real and 
liodily presence in his flesh and blood in it; and that this 
sacrament is not to be kept, carried about, lifted up, nor 
worshipped. 

80. That tliore is no other propitiatory sacrifice, but that 
which Christ olicred on the cross. 

81 . That the clergy arc not by God's coiiimand obliged to 
abstain from marriage. 

82. That person.s idghtly excommunicated arc to ho lookofl 
on as hcatlieus, till they are by penance rccuiicilod, and re- 
ceived by a judge coinpctciit. 

88. It is not iiece.ssary tliat ceremonies should bo the same 
at all times ; lint such as refuse to obey lawful ceremonies, 
ought to bo ojicnly reproved as offending against law and 
order, giving scandal to tlie weak. 

81. That the Homilies are godly and wholesome, and ought 
to be read. 

85. That the Book of Common Prayer is not re])iignaut, 
but agreeable to the Gospel, and ought to bo received by all. 

SO. That the king is supremo head under Christ; that the 
bishop of llomeliath no jurisdiction is England; that the civil 
magistrate is to be obeyed for conscionco' sake ; that men may 
be put to death for gi’cat offences ; and that it is lawful for 
Chri.stians to make war. 
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37. That there is not to be a Gornmnnity of all men''s goods ; 
but yet every man. ought to give to the poor according to 
his ability. 

38. That though rash swearing is coiidemnod, yet such as 
are required by the iriagistrate may take an oatlj. 

39. That the rcsurroction is not already past, but at the 
last day mon shall rise with the same bodies tlioy now have. 

40. That departed souls do not die ; nor sleep with their 
bodies, and continue without sense until the last day. 

41. That the fable of the millenaries is contrary t() Sc?ri 2 > 
ture, and a Jewlsli dotage. 

42. The last condemned tlioso who believed that the 
datrined, after some time of suffering, shall be saved 

After the form of ordination and the alteration of the 
Prayer lloolv \vas coin])lcted, Stat. 5 and 0 l^ldvvard VT. c. 
1. was enacted, whicli begins by stating that many ])crsons 
refused to come to thch' parish eljin-ches, and other placjcs, 
where prayer and the administration of the saeranieuts and 
preaching were used : it on acts, therefore, that all ])er;Soiis shall 
fa-itlifully eridvcmriir themselves to rcsoi*t to their ])iirish cliurch 
or chapel, wliei’c tlie comniou ju'aycr and such sca’vico wore 
used, upon every Sunday and holy-day, and tlua'o abide during 
tlio time of common prayer, and preaching, upon ])ain of the 
censures of tlio cliurch, Mdiicli the bishojis wore soleninly 
in (iod's name re(]uired to see execnited ; and were tlicrehy 
empowered to reform and punish all sucli offences. And. 
because, says the stotiito, many doubts had arisen about the 
sanie service, ratlwr by the cariosity of the intnisicr and 
mistakers^ than (f any other ^re/7/!// the kiiig had cau>sed 
the Boolv of Common I^rayer to he faithfully ])crused and 
made porfect, and now annexed it, so explained and perfe(.*ted, 
to this act ; at the same time adding a. form and inaiinor of 
consecrating archbishojis, bishops, jn-iests, and deacons, to l)c 
of like force and authority as the former, with the same ])ro- 
visions as by Stat. 2 and 3 Edward VI. c. 1, were ordaiiujd; 
which statute is <leelared to bo in force for establishing this 
hook, now explained and yierfected, and the form of consecra- 
tion and ordination. Any jicrson being present at any other 
I'oi-m of prayer than according to this book, is, for the first 
ofience, to be imprisoned si.t months ; for the second, a whole 

2 Bunict, sea. Strype’s Criiimicr, 272 , 293. 4 Wilk. Cone. 7^^. 
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year ; and for the third, during life ; for the better observation 
of this act, curates were directed once a year to read it ou a 
Sunday in the church, at the time of the rnost asmmhly* 

The next statute (chap. 3), appoints the fasts and feasts, as 
they arc now in the calendar. 

The last statute iiiade upon the occasion of these alterations 
in religion, was Stat. 5 and (i Edward VI. c. 12, to confirm and 
explain Stat. 2 and 3 Edward VI. c. 21, concerning the mar- 
riage of })ricsts. The statute says, that evil-disposed persons 
had taken occasion, from certain words in that act, to say that 
it was but a permission^ as tmm/, and other iinkmful things ; 
and therefore, that children, born of siicli nuptials, should rather 
be accounted bastards than legitimate. To avoid this slander, 
the statute enacts positively, that a marriage of priests and 
spiritual persons is true, jnst, and lav/ful, to all intents and 
purposes, and tlieir children legitimate, as any other born in 
'svedlock, as to inheritanco, and every other legal right. 

Jt was upon these acts of parliament and convocation that 
the reformed church stood at the (leath of Edward Vl.'^’’, but 
a factious party existed, who waro determineil to oppose tlio 
progress of the licformation. This was naturally to bo antici- 
pated, because the Roman Catholic religion possessed a de- 
ceitful but specious antidote to gratify every lust of our fallen 
nature, and to soothe every anxiety respecting our eternal sal- 
vation. 
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1. The perfidious and tvrannical Character of Mary, 

Commerce and civilization had been advanced by the salu- 
tary laws of Edward VJ. The mummery of the Churcli of 
Rome had received a mortal blow by the translation of the 
Bible into the English language, and thereby the members of 
the Anglican Church, again became acquainted with a pure 
system of religion and morality. 


4 Reeves, 441. 
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Science, by enlarging the mind, had detected the vanity 
and deceit of popish superstition, and the* visitations of the 
monasteries had exposed the hy|:)oeritical and lascivious lives 
of the clergy. 

As there is no faith to be kept with heretics*,, it is needless 
to enumerate the system of unprovoked cruelty whicli was 
adopted during this reign, against the disciples of th-' ^•eformed 
faith the savage barbarity on the one hand, and the patient 
constancy on the other, are so fomiliar in all those martyr- 
doms, that the narrative, little agreeable in itself, is hardly 
susceptible of variety. 

Human nature appears not on any occasion so dotestal)lc, 
and at the same time so absurd, as in these religious persecu- 
tions, which sink men below infernal spirits in wickedness, 
and below the beasts in folly, — more particularly, it being a 
liappy law of our moral nature, that persecution sj)reads the 
persecuted belief, and multiplies its adherents, though it may 
largely destroy them, and eventually disperse many to take 
I'oot and flourish elsewhere ; accordingly, the efibet of the 
executions of tins reign was what the sufferers trusted it 
would be, not wliat the persecutors intended and expected. 
“ It seemed as if the martyrs bequeathed to their friends and 
followers, like Elijah the prophet, a double portion of their 
spirit, from the flames amid which they ascended to their 
everlasting reward 

Mary, in oj’der to acejuire the rc(|uisite power to wreak 
vengeance upon her religious op])onents, commenced her reign 
with two wilful falsehoods, first, l)y promising the men of 
Sufl’olk that the laws of Edward VJ. sliould not be rescinded^; 
Secondly, pledging herself to “ the lh*ivy (k)uncir’ that reli- 
gious toleration of all sects should be unequivocally main- 
tained \ 


tliore returned public and solemn thanks for it, to the merciful iVroiit and 
Saviour of Men. And the same unchristian scene was roprosr^ntod in a 
t*plendiil sculpture, with this inscription The Triumph of tlui Chiircli.” 

^ Five bisliops,twenty-oiic divines, eight gentlemen, eighty-four artiheors, 
one luindred husbandmen, servants, and labourers, twenty-six wives, twenty 
widows, nine virgins, two boys, two infants, were lirouglit to the stake, 
besides those who were punished by imprisonment, tines, and confiscations, 
%»0(Mrs Hist. Kugl. 852. 

Southe/s Book of the Church, 838. * 4 llume, 370, 37G. ** Ibid. 370*. 
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The religious principles of Mary may be illustrated from 
Dens’ Theology, from which it appears, that the Roman 
Catliolio church considered them embers of the English 
Catholic church, as actually worse than either Jews or 
I\agans® . 

That unbelievers who had been baptiised as heretics and 
apostates generally were, and also baptized schisinatics, could 
he compelled^ by corporal pimislmmit^ to return to the Catholic 
faith ^ and the unity of the Ch urch'^ . 

That to receive the faith was of the will, but to hold it when 
received, \vms of necessity ; and therefore heretics can be 
coinjicllcd to hold the faith 

Meantime it teas not always expedient that the church 
should use this riglit*^. 

That heretics were justly punished with deaih^^\ because 
forgers of money or other disturbers of the state were justly 
punished with deaths therefore also heretics^ who arc forgers of 
the fViith, and, as experience testifies, grievously disturb the 
state ‘ ' . 

Tliat this was couflrmed, because (rod, in the Old 1'est.v 
irient, ordered tlic false projibcts to bo slain ; and in Dent, 
chap, xvii, V’. 12, it is decreed that if any one will act proiully, 
and will not ol)ey the coniinands of the priest, let him be 
put to death 

The same l)eiiig proved from the condemnation of the 14tli 
article of .lolm IIuss, in the Council of Oonstance^^. 

^ 2 'Jlieolog. Mor. ot Dog. rotri Dens. Dx t} p. It. (iJoyne, Dublin, 
77-71). 

^ lnfid(?]es baptizali qiialos esse solent luevotici (Yido ante infra, 
Conslit. l^iul V- 7’‘b as to tlie definition of liereties,) (>t apostatu), item, 
seliisniatioi bajitizati, cogi possuut, etiain poMiis ccnporalibiis, ut revertantur 
iid liiu'iTi eatliolicam etunitatem ecckvsia*. 

“ ltosi)ondetur eum 8t. Thoma, “ sicut vovere est voluntatis, reddero 
autejii necessitatis; ita accipta’c fidoni est voluntatis, sed acceptain teiiore 
est n{'e{‘s.sitatis,” alqiie adeo liayrotiei eonq)olli possuiit ut fidem tmieant. 

•' Interim non semper expedit ut eeclesia hoc jui*e utatur prout patebit 
ex infra dicendis. (‘J Dens’ 'J’heol. 71) — fJlj passim.) 

A n Jiau’etici reete pimiuntiir inortc ? 

Kespondet : 8. 'I'hom. 2. 2. quu'st. 11, art. 11, in corp. affirmative : quia 
lalsarii p(X*unin', vel allii rem piildi cm n turbantcis juste inorte piiniuntur; 
ergo etiam bixTetici (pii sunt falsarii fidei, et experientia, teste rcmpublicain 
graviter perl urban t. 

Confirmatiir ox eo quod Dens in vetori lege jusserit o(?(jidi falsos pro- 
pbetas. Et Deut. cap. xvii. v. 12, statuatur, ut (jui sup(*rbierit nolens 
odedire sacordotis imperio” — moriatur. (Vide etiain, Cfip. 10.) 

Idem probatur ex eondemnatione articuli 14, Joiia Huss, in ConeiJio 
Gonstantieiisi. (2 Dens’ TheoL 89,) 
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It having now become expedient that the Church should 
use her rights, ■*" surprise cannot be excited, that Mary, as a 
practical proof of the sincerity of her promises to the men of 
Suffolk and to the privy council, should, the moment she was 
established ujoon the throne, regulate her administiC^tion as if 
the country had been recently conquered, and that no esta- 
blished constitution existed^*, and that such statutes as 
interfered with the ascendancy, should be treated as null and 
void. Thus the queen, by her edict, in the month of October, 
presented to two hundred and fifty-six livings, restoring all 
those turned out under the Acts of Uniformity; the Latin 
Liturgy was restorcMl ; and the married clergy expelled from 
their livings; Ib’Otestant ministers, for no other crime than 
their religion, were incarcerated in prison ; the bishopric of 
Durbain, which had been dissolved by statute, was erected 
anew by letters patent^*’; and us illustrative of the prostrate 
s[>irit of the nation, a proclamation was issued in this reign, 
wliich, after forbidding the importation of heretical and trea- 
sonable publications, declares that whoever should bo found 
))osse.ssed of such books sboiikl bo reputed and. taken for a 
rebel, and executed according to martial law"’: — in fact, 
Mary, believing it to be her duty, acted uj) to the worst prin- 
ciples of a tyrannical dissenting sect,"’ and boasted she was 
a virgin sent by God to ride and tamo the peoj)lo of Eng- 
land 


2 . Interference ly}f the Croivn in Parliamentary Ekctlom^ and 

lU 

The methods adopted by Mary to influence the ))arlia- 
rnontary elections, and to gain by corni])tion the member's 
who were chosen, were carried on so openly, that the jrrico 
for wliicli each man sold himself was ])ublicly known L 

Previous to the parliament of 1554, the queen directed a 
circular to the sheriffs, commanding them to admonish the 


3 Slryjie, rH>, 53. Carte, 200. Burnet, A]>x». 257- Collier, 2l«. 

' ' 4 lluirie, 375 , Vide etiam 3 Fox, 3«, Ileylin, 35. 5 Collier, li1>. ii. 

304. 

3 Stryjie, 450. 2 Burnet, 3C3. Ileylin, 70. 4 Hume, 410. 

Strype’s Craniner, 300# Soutiiey’s Book of tlie Cliurcli, 310. 

‘ 2 Burnet, 202, 277* 
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debtors to choose good Catholics and ivihahitants^ as the old 
laws require and the Earl of Sussex, one of her miserable 
tools, wrote to the gentlemen of Norfolk, and to the burgesses 
of Yarmouth, requesting them to reserve their voices lor the 
persons whorr^i he should name. 

The crown, unconstitutionally to increase its influence, 
granted to ten boroughs the privilege of returning members 
of parliament, and restored two ancient boroughs; at tlie 
parliamentary elections, Protestants wore driven away by 
violence; false returns operated to the exclusion of some; 
several of the most staunch Protestants were debarred the 
Lower House by force; and common justice was denied in 
Chancery to all but those who supported the infamy of the 
crown. 

In the Upper House the spiritual peers were changed, and 
their number enlarged by a partial nomination of abbots, 
wliilo tlio numerous |)laces, &c., appear to have had a due 
effect upon the temporal in completing their apostacy but 
these methods, though they temporarily diverted the streams 
ofuational justice and pure religion, proved in the sequel liKc 
those dangerous medicines, wliich palliate the instant symp- 
toms of a disease that they aggravate. 

It cannot tliorefore excite ,sur])risc, that, during this reign, 
a mass of the Holy Ghost, with tlie attendant ceremonies, was 
celebrated before two of the meanest houses of parliament 
that ever existed, in express violation of an act of parliament, 
which a great proportion of those who were then present had 
enacted 

The statutes of Edward VI., relative to religion, were 
repealed ^ the queens marriage with Philip 11. approved ^ 
the sanguinary laws against heretics revived ^ penal statutes 
against seditious words, and rumours^; and to imagine or at- 
tempt the death of the ‘^fond’’’ Philip was made treason ^ 
the tenths and first fruits were restored to the church, with 
all the impropriations which remained in the hands of the 


« 3 Strype, 1.55. 2 Burnet, 22«. 5 Liiigarcl, 70. 

“ 3 Burnet, 453, ct scq. 3 Strype, Eccles. Mem. 154, 155. 1 Brodie, 

14,115. *3 Fox, 13. 

’ Stat. 1 Mary, Sess. II, c. 2. .5 Lingai-a, 31—34. 

» 4 Hume, 387, 398. 

^ Stat. 1 and 2 Philip and Mary, c. 6. 

" ll>id. c. 3; et Stat 4 and 5 Phiiip and Mar;j, c. 9. 

” Biid. c. 10. 
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crown and all past and future sales and grants of crown 
lands were confirmed 

I^iit base as the parliaments were, and utterly reckless of 
the lives of their countrymen, they did not entirely sacrifice 
‘‘ national independence and they refused to invest the 
(jueen with a power to dispose of the crown, and of appointing 
her successor^^; and the more effectually to destroy the 
ambition of l^hilij), they passed a law, by whicli it was 
declared, ‘‘ that her majesty, as their only queen, should 
solely, and as a sole (jucen, enjoy the crown and sovereignty 
of her realms, with all the pre-eminences, dignities, and rights 
thereto belonging, in as largo and ample a manner after her 
inarriago as before, without any title or claim accruing to the 
Prince of Sj)ain, either as tenant by coiirtesy of the realm, or 
by any other means 

Neitlier could the (pieen prevail ii])on tliem to declare 
Philip presumptive heir of the (vrown, — to conlide to him the 
administration of affairs, — to give tlieir consent to his (H>ro- 
]iatic)iP% — nor obtain subsidies to support the Emperor Charles 
in his wars against France 
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Notwithstanding the piety and charity"*’ of the age, no 
coTiccssious could bo olitainod in favour of Rome, till parlia- 
ment received explicit assurances from the (jiiceri and pope, 
that the abbey and chur(!h lands should remain with the 
present jiossessors : and some otlier favourite measures of the The peers sup- 
court were rejected by the commons it being an extra- 
ordinary circumstance that, tlie peers supported the govern- stage of its ini* 

• ‘ ^ <juit»ms and ae- 

nient in every stage of its iniquitous and accurstHl policy eurstui i)oiiey. 

The privileges of the commons, during this reign, are niustrution of 
... * ... X 1 1 ^ V the privilege.s of 

!llu.strated by one or two incidents. In l;>o5, several mom- ^ 

hers being dissatisfied with the measures of parliament, and 

unable to prevent them, refused any longer to attend the 

liouso^". For this contumacy they were, after the dissolution, 

indicted in the Queerfs Bench. Six submitted to the mercy 

uf the court, and paid their fines ; the rest traversed, but the 

HUecu died before the question was brought to an issue. 


Htat. 2 and 8 FMip and Mary, c, 4. 

4 Hume, 441. Wlangard, 107. 4 l lumo, 305, 

^ ’ Btat. 1 Maiy, Sess. HI. c. 2. Baker, 322. Godwin, 348. 

^ ' 4 Ilmne, 401, 402. 

Heylin, 41. Carte, 31 1, 322. 5 Noailles, 252. 5 Lingard, 73. 

1 Burnet, 100, 105, 215.^1 Ilallani’s Const. Hist. 50. 

4 Inst. 17 . 1 Strype’s Mem. 105. 4 Hume, 403. 
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Judging of the matter by the fsubaequeiit claims of the 
House of Counnoiis, and by the principles of free govern- 
ment, this attempt of the crown was a breach of privilege ; 
but it gave little umbrage, and was not called in question 
during this reign 

Freedom of speech was also punished: the queen, accord- 
ing to the statement of the Count of Noailles, committed 
several members to prison upon that account and when a 
member of the name of Coplej^ was committod by the house 
for irreverent words of her snajesty,"’ he was not released 
till the queen was applied to for his pardon 

o. Popular (Statutes ; and Trial by Jury , 

Popular statutes were passed, by which every species of 
treason not contained in Stat. 25 Edward II I ., Stat. 5, c. 2, 
and every species of felony appointed to be within the case 
of pramiunire, that did not subsist before the accession of 
Henry VIIL, were aholishe<P; hut many clauses of the recent 
“ Kiot Act were revived for religious jicrsecution, and the 
clause of Stat. 5 and (I Edward VI. , c. 11, became repeaJeil 
which rc(|uired tlio confronting of two witnesses, in order to 
prove any treason. 

The reigns of Edward VI. and Mary constitute the period 
when a jury coinirieuced to be a fair and cfrective tribunal, by 
occasionally assuming the right of judging for itself; and wlion 
persons wliose fate was to he determined by tlieir verdict, 
reposed a degree of conlidcnco^ in their integrity. In the case 
of Sir N. Throckmorton, the jury, with a spirit of independenoo 
siqierior to that of the two estates of the legislature, persisted 
in acquitting a state |)risoner against the direction of the court, 
and the expressed wishes of the sovereign ^ 

4 Hume, 403, 404, 

5 Dej). do Noail. !247, ^9G. 1 Burnet, 324. 4 Tlnme, 442. 

* Stat. 1 Mary, Sess. I. c:i. Stat. I and 2 Bluiip and Mary, e. 10. Vidr 
ante Ml. 

* 4 Hume, Jj/O. 5 Lingm’d, 34, 35. 

Hollins. 1120. 1 State Trials, 309 — 900. 5 Lingai’d, 55, 50. 

The virulence of the prosecutors did not end here; 0e Attorney General, 
after the acquittal, prayed the court tliut tlie jury might be bound in rccbjc 
iuziinc<?f5 to answer for their verdict. I’hey were soon after fined and 
imprisoned by a sentence in the Star Chamber ; — they wx^re to pay ani* 
lumdred marks a piece, and to be imprisoned till further order. It Wiis 
sonie months before they were reletised, dUd then not without 
diJKereut compositions, accoidiiig to the value of their effects ; whicJi lanl 
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4. Municipal Institutions, 

From the Patent Rolls, it appears that Mary granted no 
less than forty-seven municipal charters; but none of these 
charters gave any franchises, except such as the crown had 
the constitutional power to grant. 

The improper interference with the parliamentary and 
innnicipal rights of election, was not directly effected by the 
charters of the crown, or, generally speaking, by the acts of 
the sovereigns who granted charters of that descri|)tion, but 
resulted from the chicanery and sojjliistry of those wlio were 
from time to time desirous, from selfish interests, of perverting 
the borough rights, a!id whose efforts for that object were too 
often rendered effectual by the decisions of the House of Com- 
mons and the courts of law. 

The charters of Mary were, in general, expressly granted to 
the ‘‘ inhabitants,*'" but in none of them is any mode provided 
of nominating, making, or admitting burgesses or citizens. 

Either, therefore, the burgesses or citizens must be the 
“ inlmbitants "" at large, without any restriction, selection, 
or previous admission, or they must be the resiants presented, 
admitted, and enrolled at the court leet. The first is too 
midefiued to be the acknowledged mode of acquiring burgess- 
ship ; and no trace of such a state of things is to be found in 
our law, or to be deduced from any of our institutions. The 
latter mode of selecting some of the inhabitants, — of pointing 
out a defined and recognised body, — actually existed. 

There was a court leet, uikI at that court any inliabitant 
householder, l)aying scot and lot, ought, as a resiant, to have 
hoon admitted and sworn ; and there must have been a suit 
roll, upon which all the resiants, who had been presented as 
such by the jury, ought to have heeen enrolled. Such a, body 
has never been recognised by our law^s : and the only ([uestion 
remains, were they the burgesses ? — if they were not, who 
w ero! — what other legal mode of admitting burgesses was ever 

tlie mean time, been all inventoried and aj»praised by the fiheritt'for the 
h'npose. (1 State 7ih) 

^uch was the seourity which might be reposcxl in this boasted privilege 
^‘1 trial by a jury of equals; and such the perils under M'hich a jury exer- 
its own judginent, in opposition to the inclinations of the sovereign. 
Ihn iiig tlie reign of tlie Star Chamber, the persons of jurors were no more 
‘'tempted from i>enal sentences than those of private individuals; every- 
tliing reduced to the same level of subordination, — 4 Keevos, 503, 504. 
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suggested? — or what is so consistent with the facts whidi 
actually exi.sted ? 


o. Pecimlary Impositions. 

To satisfy the pociiniary demands of Philip, for jiurposw 
utterly foreign from the interests of England, tlio queen, as 
])arliaiiient seldom granted ])ut a scanty supply, adopted 
violent and tyrannical expedients to extort money from her 
indn,striou.s subjects. 

A loan of <)(),()0()/. was exacted from one tliou.sand persons, 
on account of their riches and afiection to her ])ersou ; m 
genei'Ml loan was exacted on e\'ery one who possessed 20/. per 
annum ; 0'0,00() marks were levied on 7000 yeomen, who had 
not contributed to tlie former loan ; tlie exportation of Eng- 
lish cloth for Antwerp fair was prohibited, and not again 
permitted until tlic merchants had agreed to pay ()(),()()0/. ; and 
on otlurr occasions embargoes were laiil n])on shi])ping, until 
the owners bad agreed to give large sums of money; foreigners 
were forbidden to export their inercliandize, for which iniquity 
she received oO.OOO/. from .some iuterested merchants, and an 
inqiositiou of four crowns on eacli piece of cloth which tln'V 
should exjiort ; and such was lier character, that tlie cit}^ of 
Jiondou were conqielled to go security' foi- a loan of 3(),0()(V. to 
the city of Antwerj)’-. 

Altliough this nnprinciidcd <]iieen was hirgoly^ liidehted to 
her servant.s, besides tbo loans extorted from her subjects, slic. 
to gratify' Phili}), declared war against France and in order 
to sMpjnirt it, continued to levy money in the same arbitrary 
1 Manner as heretofore. 

She obliged tlie city of Loudon to supply her with fi0,000/. 
omher husband’s entry; levied before the legal time a, second 
y ear’s subsidy voted by ])ar]iameiit ; issued privy seals, !>} 
which she procured loans; and aftei* equipping a fleet, seized all 
the corn in Norfolk and Siiflbllc without giving remuneration 
to tlie owners 

By these expedients, and by impressment, an army of 
10,0()() men was levied, and sent over to thf Lovv^ Countries; 
and to prevent public remonstrance, some of the most influ- 

' 3 Strype’s Mem. 428, 558. 2 Burnet, .359. Carte, 330, 333, 337» 
Godwin, 359. Cowper’s Chronicle. 4 Ihime, 423, 424. 

" Ibid. 432. Ibid. 433. 
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(intial gentry were imprisoned in the Tower, and lest they 
sliould be known, the Sjjanish practice was pursued, — they 
either were carried thither ih the night-time, or were hood- 
winked and muffled by the guards who conducted thorn \ 


a Pu'nhhment htf Torture. 

The torture is more frequently mentioned in tins reign, 
than in all former ages of our liistory put together, and — 
])rol)al)ly from tliat imitation of foreign governments, Mdiicli 
contributed not a little to deface our constitution in the six- 
tecntli century — seems delil)crat(?ly to have been introduced 
as j)art of the process in those <lark and uncontrolled trihunMis, 
\vlii(ili investigated often ces against the state h 

A eommission was issued in 1557, antlioivising the ])ersons 
named in it to inquire, hy any means they eould devise, into 
cliarges of heresy or other religions oflenees, and in some 
instances to furnish the guilty, hut in others of a giaiver natur% 
to remit tliem to their ordinaries; wliieli seems to have heeri 
meant as a preliminary step for the introduction of tlio Incjui- 
sition’*; arul Lord North and others were onjoided, to ])ut to 
the torture such obstinate j>crsons as would not (‘oniesi^, and 
there to order them at their discretion 

Several of those who suflered death in the sixteenth century, 
and several also who did not siifler capitally, were, ])r('vi()nsly 
io their trials, iuliumauly tortured,^ — hy the common ‘‘rack,'’ 
hywliich their limbs were stretched, hy levei-s, to a iengtli too 
sliockiiig to Tueiitiou, heyoud the natural measine of tlieir 
linnie ; or the hoop,"’ called the ''scavenger’s daugliter,"’ oir 
Avhich they wore placed, and tludr bodies bent until the head 
niul the feet met; or hy eonfuiement in the “little ease,’’ a hole 

small that a person eould neither Btaiid, sit, nor li(' straight 
ia it ; the “ iron gauntlet,” a screw' that squeezed the hands 
anti] the bones were crushed ; hy ruiodles tlirust under tlie 
aails of the sufferers ; or by a long deprivation of sustenance. 

It adds to the atrocity of these ijiilictions, that in several 
instan(*es, wdien the sufferers were put to ti-ial, there was no 

' Btrype’s Eccl. Mem. 377. 

‘ tlaynes, 105. 2 Burut% App. 25f>. 3 Ibid. 243. 1 Ilallam’s Const, 

ttist. o7, 201. 

‘ 2 Buniet, 347. 2 Collier, 404. Bartoli, 250, 410. 5 Lingard, 381, 050. 

' Burnet, 243, 240, 247- 
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legal proof established; and in some, not even any lo^aJ 
evidence offered to substantiate the offence, of which the party 
was accused * 

Thus was the nation situated, when, happily for the country 
and herself, this amiable queen fell a victim to bodily disease, 
and mental inquietude, chiefly arising from the conteniptuons 
neglect with which she was treated by Philip; and inability 
to gratify her vicious ap])etites, with the blood of lier guiltless 
sister \ leaving a character almost nnparalleled in history, foj- 
obstinacy, bigotry, violence, cruelty, malignity, revenge, and 
tyranny; and, as Mr. Turner justly observes^ if ever a sove- 
reign has reigned who exhibited the deteriorating and dt?- 
grading effects of a political priesthood, with perscuuitin^^ 
principles, to take the direction of the state government, and 
to make the luind of the sovereign sub.servicnt to tlic corn- 
pulsory imposition on others of tlie religious system, tenets, 
and speculations which tliey choose to maintain, Mary is tin; 
jDcrson, — whose name stands on the rolls of English llistor) , 
like the Pliaros on the dai-k and dangerous rock, to warn 
every potentate and country, what must be timely discenuMl 
and shunned,* if hommr, fame, happiness, or national ])io- 
sperity, be w’orthy of a king’s pursuit, or desirable for his own 
satisfaction to enjoy. 


Sect ION V. 

ElilZABETII, November 17, a.d. 1558, — Marcli 24, a.i>. 1808. 


1. Prero^ativcMif tlie Crown. 

2. Court of Star Chamber. 

8. lioyal Proclamations. 

4. Administration of .J iistice. 

5. I^eeuniary Exactions. 

0. Impressment. 


7. ljil)(*rty of tijo Frc.ss. 

8, IJiuIuo Influence exer(;isod 

over the Boroughs. 

0. Privilege of Parliament, 

10. The Reformation. 


1 . Preropathe of the Groim. 

The prerogative of the crown had been improperly exalted 
by tlie ciinnirig of Henry VII., as M-^ell as by the violence ol 
Ilcnry VIIL, and from the positions of religious jituI politic.tl 
factions, Elizabeth was enabled to govern the country, u})cii 

* Rannngton, 4,98. 8 Inst. 35. 1 Burnet, 342. Camd. Elix. 470. Pid- 

ryinple’s Mem* Great Britain, part ii. p. 128. 1 Butler, 401, 402. 

5 Noailies, passim. ® 3 Turn. Hist. Eng. 373. 
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pi’inciples, that were utterly inconsistent witli those of civil 
liberty ^ 

Although, no subsidies could be raised, — no statute could be 
binding without parliamentary acquiescence, — and tliat to 
consider of public grievances, and to procure .their redress 
cither by law or j)etition to the crown, were tlio privileges of 
the ]or<ls and conirnons, yet in the House of Commons it was 
acknowledged that the (pieen inherited both an eulaiging and 
restraining power ; by her prerogative she might set at liberty 
what was restrained by statute or otborwiso, and by her pre- 
rogative she might restrain what was otherwise at liberty^; 
that the royal jjrcrogativo was not to bci canvassed, nor dis- 
puted, nor examined^, and did not even admit of any limita- 
tion'*; that absolute ])rinces, such a^s the sovcrcigifN of England, 
were a species of divinity’^; that it was in vain to attempt 
tying the qu(‘eid,s hands by laws or statutes, since by means of 
her dispensing power she could loosen herself at j)lcasure'‘; 
and that oven if a. danse should be annexed to a statute, 
(?\cluding her dis])onsing power, she could first dispense with 
that clause, and then with the statute'. 

Idicse ignoble avowals^ and the fulsome s])eeclics of tlio 
commons, in which the queen was flattered in ])ljrasi?H a|))>ro- 
))riatod to the Supreme Ecing*‘, were not unlike tlio reasoning 
of those savages wlio worshij) the devil ; not ])ecanse tliey 
love him or liouoiir him, or expe(*t any good from him, but 
ihat he may do them no Jiiirt, 

Parliaineiit recognised the queen’s title to the crowif', — 
enacted punisbinciits for treason and slanderous rejiorts of tlie 
queen and for unlawful and rebellious assemblies^*. 

Tonnage and poundage were gi\’cn to Elizabeth for lifb *'^, — 
first fj*uits were re-invested in the crown*’, — a grant of a sub- 
sidy and two-fifteenths and a tenth were voted — and powers 
created towards the establishment of ordinances in collegiato 
churches and schools*'', 

* D'Ewes, 460, 460, 640, 644, 646, 651, 675. Stryjie’s Parker, 125, 126. 
Stat. 5 Elizabeth, c. I. 5 Hume, 151-— 402. 5 Liiij^arU, 206, 622, 624. 

^ D’Ewes, 644, 675. ibid. 644, 640. ^ I f»icl. 646, 654. 

'' Ibid. 640. '* Ibid. ' Ibid. 640, 64fi*. 5 lluuu^, 4 U, pa^aiim. 

D’Ewes, 654, 656 — 65fK 5 Hu me, 442, 44.4. 

” Stat. 1 Elizabeth, c. 3. Eaindeo, .472. Ucylin, 107, 106. 

*'* Btat. I Elizahoth, c. 5, 0. ** Shit. 1 Elizahofch, e. 16. 

*" Stat. 1 Elizabeth, c. 20, Stat. 1 Elizabeth, c. 4. 

Stat. 1 Elizabeth, c. 21. 

Stat. 1 Elizabeth, c. 22. 5 Huiue, 0, ct sirq. 
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2. Court of Star Chamber. 

Power, that threatens all alike, is not so much an object of 
apprehension with any particular class, as that which proceeds 
from a body hut a little removed from itself. 

The most danprerous attacks on liberty, are those which 
surprise, or undermine; which are owing to powers givcMi 
under ])rGtenco of some urgent necessity; to jiowers popular 
and reasonable, perliaps, at first, hut such as ought not to 
become settled and confirmed by long exercise, and yet arc 
rendered perpetual hv art and management ; and, in a groat 
degree, by the nature of those powers tliomselv(?s. 

The Couri^of Star Chamlior, an institution the most des- 
potic, was su|)ported by, and gnitifiod the* lower r.'uiks of 
society during the reigns of Henry VTl. and VI 11.; becaiiMc 
its avowed object was to bring witliin the spltere of justice, 
men whose situation raised tliem above 1,ho rea.cli of oi'dinarv 
jurisdiction, and against whom feelings of tlie utmost jealousy 
were entertained. From the transference's of land, increase 
of commerce, attaiiidoi's, and forfeitures, the jiower and rank 
of the nobility gradually decreased, and in an inverse I'atio 
that of the inferior gentry increased, and tlie ])eo|jIe exjie- 
rienced during the reigns of hllizaheth and daines the jiraeticiil 
operation of tliat court, which they had essentially originated\ 
and in the reign of (liarles I. they loudly, aiul successfully, 
clamoured for its abolition, because it had become equally 
deti-iniental to themselves, as it had been to their sii])eriors. 

Elizabeth em{)]oycd this court to enforce lier ju'oclamatious, 
and orders of state, the [lercersion of justice, jiccuniary exaC' 
tions, illegal commissions, grants of monopolies, imjiressinents, 
and restrictions upon the yiress, by fines, imjirisomnonts, and 
corporal sever i ties. 


o. Ihyal Proclamations. 

The crown claimed a right by proclamation to carry into 
eflect the spirit of existing laws; and if the privy council 

’ Anterior to tlio time of the 'rudors, tliere <loos not occur, either in any 
})iihlicatioii or record, so iniic)i as the mention of any coiii’t called the Court 
ot Star Chamber ; and the advocates for its antiquity are obliged to admit, 
that the few instances referred to by them, in proof of its antiquity, passed 
under the Council, as it was then ciled, or, as we sliould now deiioininato 
it, the Privy Council, — I Brodie, 159. 
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conceived the public safety was cndangei^ed, the commands of 
the executive became paramount and absolute. 

Thus Irishmen and Anabaptists were banished the realm, — 
the culture of woad*, — ex])oi tation of money, corn, with other 
(•onnnoditics, and excess of apparel, were prohibited. Erection 
of houses within three miles of Loinlon, on account of too 
jrreat increase of the was forbidden, under the ]»enalty 
of iinprisonment and forfeitui ‘0 of the materials^: — to ti*adc 
with the Fi*ench king's rebels, or to export A'ictuals into tlio 
Spanish dominions, incurred the ])enalty of treason; — and 
those who were possessed of goods taken on the high seas, 
which had not ])ai<l custom, were enjoined to give? them up, 
on pain of being punished as felons and pirates *. 

In 15()9, letters were Mritten to the sheriffs%nd justices of 
(liA'ers counties, directing them to apprehend, on a cta-tain 
niglit, all vagabonds and idle persons having no master, nor 
means of living, and either to commit tlieiii to prison, or 
])Mss them to thenr j)ro])ei* liomes. Tliis was frecjueiitly 
repeated, and no less than KI.OOO persons were thus a])))re~ 
liondod'*. 

Martial law, being then built u|)on no settled priiici))lcs, 
was, as Sir Matthew Hale observes % in truth a.nd re;ility no 
law, but something indulged, radlior than allowed as a law. 
It had only been legally c\erciso<1 during tlie contimiainro of a 
?‘ebollion, and wlien in I’oree, any person was lilhle to he 
punished as a rebel, wliom the provost martial, lieutenant of 
a county, or their dej)ufcie.s, suspected of guilt : hut i'diy^abeth 
availed lujrself of this law, when no immediate danger to the 
state was a|)])reheiided'\ 

In 1558, a })i*oclamati()ji was issued, in which slio ordere<l 
martial law to be used against sucli as im])orted hulls % or 
o\en forbidden hooks and pamphlets from abroad", and |)ro- 
liibited the questioning of the lieutenants, or their deputies, 
for their arbitrary punislinioiit of sucli offenders, <//y// Idir or 
i<fatute to the contrary in any wim in}twith^tandmy. 

^ Lans. M8S. xlix.32 — (>0. ToAViisoud’s Jourii. 200. 0 IliiiiK*, 403. 

^ CaincUin, 470. 10 Ryiiier, 470*. 

16’ Rynier, 440. I Hallam’s Const. ITist. 322. 

^ 1 Btrype’s Annals, 035. 

Hale’s Hist. Com. Law, e. 2. 2 Hmdy, App, 50. 

^ Strype’s Whitgift, App. 120, 5 Hiiine, 454, 455. Koystou MS. State 

Office. 2 Strype’s Jxcles. Mem. 373, 450, 460. 

' 2 Bacon’s Works, 43. ^ 3 Btrype, 570. 
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The streets of Loitdon being infoKSted with vagabonds and 
riotous pei'soTis, whom neither tho lord mayor nor the Star 
Cliainber could remove, martial law was proclaimed, and Sir 
IMiomas WilfoJ‘d received a coniinissiou, as provost martial, 
granting hitn authority, and commaiiding him, upon signify 
cation given by tho justices of poac.c in London, or the 
neighbouring counties, of such oftenders, worthy to be spoedilv 
executed by martial law, to attacli and take the same ])ersons, 
and in the presen (‘o of the said justices, according to justice 
of martial law, to execute them upon tlie gallows or gibbet 
ojienly, or near to such place where tho said rebellious and 
incorrigible offenders shall be found to have comrnittod the 
said great oftbnccs®*'’ 


4 . Aiiministration (fJndicc, 

No country can enjoy a state of freedom, unless the open 
fidniiuistration of justice bo according to known laws truly 
iuterpreted, and fair constructions oi‘ evidence ; but such a 
state of things never existed in ])ractice, lietwetni the sovan*eigii 
and suhjoct, when any political <|uostiou was at issue, under 
tho Tudors. 

It may he almost asserted, says tlio late Lord Auckland'. 
“ that so fate as the Mdiole sixteenth and |)art of the seven- 
teenth century, tlte first and most essential princij)les of* 
evidence wore either unknown, or totally disregarded. l )ej)o- 
sitions of witnesses forthcoming if (tailed, but not ]>erinitte<l 
to 1)0 conironted with tlic prisoner ; written examinations of 
acconi|)]iccs living and amenable ; confessions of convicis 
lately hanged for tho same olfenco ; hearsays of these convitfts 
repeated at second hand from others; all these formed so 
many classes of competent evidence, and were received as 
such, in tho most solemn trials, by very learned judges. It 
was a common and very lucrativ^o practice of the sheriffs, to 
return juries so prejudiced and partial, that, as Cardinal 
W^olsey observed, ‘ they would find Abel guilty of the murder 
of Cain.’’ The judge held his office and income at the pleasure 
of the prosecutor ; and was often actuated by an iiitornperato 


® 16 Ryinor, 276, 2()0. 5 Hnrne, 456* 

^ “ rriuci])los of IVnal l aw,” 2 ed. 197 , 19 ?'. 1 Butlor, 402 , 408 , 
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5 ?oal for the support of the charge ; as if his indignation at 
the offeiiCG had stifled all teudornoss towards the supposed 
offender. 

Thus ignorant of the forms and language of the Avholc 
process, unassisted by (‘oimsel, unsiipportod Iw witnesses, dis- 
countenanced by tlie court, and baited by the crown lawyers, 
the poor bewildered prisoner found ati eligible refuge in the 
dreadful inoineiit of conviction.*’' 

HabingtoM, who was tried in lotSb, for an attemjjt against 
the life of Elizabetln coinplaiiiod that two witnesses Inul not 
been brought against him, conformably to the statute of 
Edward VM. : but C. J. Anderson said, that be was indicted 
oil the act of Edward 111., that jvrovision not being in forced 

III the case of Capain Lee *, a ))artisan%f Essex and Soutli- 
ompton, the court denied the rigiit of peremptory (diallonge; 
and the Earl of Arundel was convicted of imagining the 
([iieeirs doatli, on evidence which could only have supported 
an indictment for reconciliation to the (flmreh of iiome. 

Under Stat. 2S Elizabeth, c. 2, lJdal, a puritanical (dergjanan, 
was indicted for having published a. book ca]le<! a ‘‘ 1 )cmou- 
stratioa of 1 )i.sci])lino,'’" in wlricb lie iiivciglied against the 
government of bishops, and tliougli ho endeavoured to (auiceal 
bis naTTie, lie was arrested upon suspicion, and tried for tlic 
oflbnce. 

It was urged that the bishops wore part of •the < jU('en'’s 
})olitical body; and to speak against them, was to attack hei*, 
and was tlierofore Avitbin the statute. 

The jMdg(^s alJoAA^ed the jury only to ilotcrmine tlie fact, 
Avhotlier Udal had vvi-itten the book or not, and they were 
not permitted to examine the intcaitioii or import of the 
1 align ago. 

To ])rovo the autlior.shi]), the law officers oi' the. crown did 
not ])rodiice a >single witness. They only read the testimony 
of two persons absent, one of wlioin said, that l.Mlal had told 
him he was the author; another, that a friend of UdaFs had 
said so: and the court would not allow Udal to produ(;e any 
exculpatory evidence ; which, they said, was never to bo per- 
mitted against the crown k 

^ 1 8tate Trial«, 11411. 

" Ibid. I2ri«. Ibid. 1403. 1 IliillaTii’s Const. Hi-st. .‘$13, 'MU 

■* It Avas not till after tlio Ilerolution that tbo prisoner could legally pro- 
duce evidence aujciiiist the crown, — 1 llbick. Com. 351,3.02. 
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They tendered him an oath, by which he was required to 
de])ose, that he was not the author of the book; and his 
refusal to make that deposition, was employed as the strongest 
proof of his guilt,— upon which ho was convicted, and received 
sentence of death \ 

A zealous puritan, or “ Independent,"*’ of the name of 
Pcnry, had written scurrilous and satirical tracts against tile 
hierarch}'. After conceaUiig himself for some years, he was 
seized ; and, as the statute agaiiKst seditious words required 
that the criminal should be tried within a year after com- 
mitting the offenco, he could not be indicted for his printed 
books. 

He was therefore tried for some ])apers found in liis jiocket, 
as if he had thereby%cattered sedition”. It was also imjnited 
to him by the Lord Keeper l^ickering, that in some of these 
papers, “ he had only acknowledged her majesty "s ro} al jiowor 
to ediildhlt laws, ecclesiastical and civil, but liad avoided the 
nmal terms of mcd'in/i^ euaefitiy^ decretdny^ and ordanima 
lawi^ : w’liich imply,*’" says the l^ord Keeper, a most alisolute 
authority."" Peury for these otiences was condemned, and 
suddenly executoil \ 

The crown did not exclusively rely upon ‘^judicial peididy,"" 
the sheriir returned the jury panel composed of selectiM:! 
government jiartisans; and if the jury gave a verdict against 
the crown,* they seldom escaped from enoj*mous fines and 
indefinite imprisonment, vvbicdi were inflicted under the aiitlio- 
rity of the Star Chamber : — it is tlieroforo obvious “ juries"" 
were then no securit}' against jiolitical tyrami}' and injustice. 

The i-ecords of this jjcriod”, Tiiorc pai*t!cularl}' the trials 
of the Duke of Norfolk, and the persecuted, but imprmh'Ut, 
Queen of Scotland, establish that, no justice could l>y 
course of law be obtained against the capricious will of the 
sovereign ; and even in the naval expedition imdertaken Iiy 
Raleigh and Frobisher against the Spaniai-ds, where a carrack 

1 State Trials, 1 44. 4 Htrype, 21— 30. >Stry])e’.s Wlutgift, 343, 376— 377- 
6 Jliirne, 4fi7* 6 langard, 510. 

8trype\s Whitgift, b. iv. c, 11. 1 Neal, 5f»4. 

7 4 Btrypo’s Axnial.s, 17(;, 177. 8tow, 7(15. Btrype’s Whitgift, 410, 412, 
413. 5 Lingard, 523. .6 Hume, 400. 

" Hart. MBS. 703, 0005, (iOOG, 0007- Du Vair, apud Carte iii. 702. 
Btate Trials, 1040—1072, 1315—1334. Bridgewater, 210, 304—307. 3 

Btrype, 251. 4 Btrype, 307- Camden, 645—047, 770. Speed, 1183. 5 
ITngard, 382, 416, 510, 550, 568, 622, 624. 5 11 iiiiie, 451—402. I Hallam’s 

Coiirst. Hist. 315 — 318. 
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valued at 2()(),000/. was taken, the queen, not satisfied with 
her right to a tenth, insisted upon having 1 0(),()00/. ” : and it* 
the owners had* refused compliance, they would have been im- 
prisoned under some pi‘etext, until they had by an enormous 
fine purchased their release. It cannot, therefo|*e, be a matter 
of surj)rise, that a justice of the peace was defined in parlia- 
ment to be “ an animal who, for half a dozen chickens, would 
(lispensc with a dozen laws ^ 

fMie course of justice was likewise diverted, ])y the (jiieeii 
granting warrants, exempting particular persons from all 
"‘suits and ])rosecutions^\ and granting disjiensations of the 
|)enal laws 

A warrant from a secretary ol* state, or fi*{)m the privy 
connciP'*, aiithorisod a discretionary and Inaiel impi'isonmont, 
tin; prisonei- not being ])ermitted to sue out a wi‘it of Habeas 
( 'Oipus'*; and the courts were ])rohibited from taking •recog- 
ni/auce of such commitment. 

These illegalities, pitrticularljf irfteri' avfortviiatt^ creditors 
sued, uofile lords for their dehts^ arose to such an extent, that 
fi*e(]ueiit]y tlu' gaols were full of prisoners of state and the 
judges presented the following remonstrance, whicli, althougli 
it aclvuowledges the right of ))ersonal freedom, docs not breathe 
that pure spirit of liberty which the statute law would have 
justified, and which it was the duty of the l)euch to luava) 
niaiutaiued, — as tlic^y illegally acknowledge that a })erson 
committed by special coiiunaiid of the (jiieeii was not bailable. 

•" To the Jit. Hoii. our very good lords, Sir (xhr. Hatton, 
of the hoiioural)le ord(;r of the garter knight, and chancellor 
of Ihigland ; and Sir VV". (Jocill, of the bon. order of tlie 
garter knight, Lord Huiieigh, lord high treasurer of Ihiglaml, 
V. e, her majesty *’s justices, of both benches, and barons of the 
Mxehequer, do desire your lordships, that 1)y your good meaTJs, 
such order may l)e taken that bei* highnesses sidjjeets may not 
ho committed or detained in jnason, by (iommimdment of any 
nobleman or counsellor against the laws ol' tb(j realm, to the 
grievous charges and oppression of her majesty's said subjects; 
or else lielp us to have access to her majesty, to be suitors 
unto her highness for the same; for divers have been im- 

“ 4 Htr>’^)c, 128, 12,9. D’Ewos, fiOl — 884. 5 l/ingjird, 822. 

^'15 Ilymer, 852, 708, 777* Murden, 325. 5 IhiinL*, 483. 

Murden, 832, 5 Hume, 458. 5 Lingard, 824. 

I Kush worth, 511. Frauklyii's Annuls, 250, 25 J. 
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pri»«?onod for suing ordinary actions, and suits at the common 
law, until they will leave the same, or against their wills ])ut 
their matter to order, although some time it be after judgment 
and accusation. 

“ Item : Others have been committed and detained in 
prison upon such commandment against the law and upon 
the queen's writ in that behalf, no cause sufficient hatli been 
certified or returned. 

“ Item : Souio of the parties so committed and detained in 
prison after they have, by the queen’s writ, been lawfully 
discharged in court, have been eftsoones recommitted to yirison 
in secret •places, and not in common and ordinary known 
prisons, as the Marshal sea, Fleet, Kiiig’.s Bench, Gatelioiiso, 
nor the custody of any sheriff, so as upon complaint, made fiir 
tlieir delivery, the queen’s court cannot learn to whom to 
award* her maje.sty’s writ, without which justice cannot be 
done. 

Item : Divers serjeants of fiOndon, and officers, have been 
many times couiuiitted to prison for lawful execution of liei* 
majesty’s v rit.s out of the King’s Bench, Coirimon Pleas, and 
other courts, to their great charges and oppression, wdierehy 
they are jiiit in such fear, as they dai*e not execute the (pieeu’s 
process. 

Item: Divers have been sent for by pursuivants for private' 
causes, some of them dwelling far distant from London, and 
coiiqielled to pay to the pursuivants great sums of money 
against the law, and have been eommitted to jirison till tliey 
would release the lawful benefit of their suits, judgments, oi* 
executions for remedie, in wdiicli behalf we are almost daily 
called upon to minister justice according to law, whereunto 
we are hound by our office and oath. 

And whereas it pleased your lordships to will divers of ns 
to set down when a prisoner sent to custody by her majesty, 
her council, or some one or two of them, is to be detained in 
prison, and not to be delivered by her majesty’s courts or 
judges. 

‘‘ We think that, if any person shall bo coinnntte<l by her 
majestj'’.s special command iiioiit, or by order from the couuciJ 
l)oard, or for treasoji touching her majesty’s person, [fi^'e 
illegible letters follow] which causes being generally rcturnefl 


T) Hume, 4t»5. 5 Lingarcl, 421—425. 
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into any court, is good cause fur the same court to leave the 
person committed in custody. 

But if any person shall be committed for any other cause, 
tlicn the same ought specially to be returned 

The rack was a punishment resorted to in casejs of suspicion, 
but only executed in England under a warrant of a secretary 
of state or the privy council But the council in the Marches 
of Wales were empowered to inflict that punishment, whonover 
they thought proper^®. 


5. Pecuniar i/ EcmcUons, 

Some biographers of the heartless and dc])raved Elizabeth, 
have praised her economy hut it appears that the pecu- 
niary grants which she acquired from parliament amoimtod to 
twenty subsidies, thirty tenths, and fort)' lifteenths, whi(*h 
exceed the average of preceding reigns, and although she 
raised immense sums by dilapidation of the royal demesnes \ 
lines of recusants, pj'ofits of niono])olies, and the monies raised 
1)}' forced loans, yet she left more debts unpaid, taken u]K) 1 i 
credit of her privy seals, than her progenitors did take, or 
coidd have taken up, that were a hundred years before lier*^''’ 
Although Elizabeth j)OHsessod every power except that of 
imperatively imposing taxes ; yet she often arbitrarily exacte<l 
* Loans, and when the money was returned it was without 
ibe payment of interest. Benevolences’*’ were likewise 
another grievous im])Ositioii upon industry. 

Loans'^ were almost imperative, as a refusal to contribute, 


sa Lansdown MSS. ay. 1 I fallam’s Const. JItst. aUJ — .*120; vido (‘tiaiii 
I Anderson, Hep. 297. Uiogi'ajibin, liritiiimieii, art. AiuU^rson. 

^ liin^'ard, aao. 5 Hume, 4y(i. 1 liaUuin’s Const. Hist. 201. Cabala, 91. 
Haynes, 19(J. 1 La Boderie, 21 1. 

' Hi Rymer, 141. D’Kwes, 151, 457, 525, 6*29. 4 Bacon, :i6’a. 

' Nauriton, aa. 5 Lingard, (124 , 6*25. 

® A loan, when granted to the sovereign, came to be* nearly of the same 
amount witli a benevolence. From the condition of the debtor, lie could 
never he compelled to do justice to his creditoi*s; and liis circuinstam;es 
were such as always afforded plausible pretensions for delat ing and evading 
rejiayinent. Although the nature of a loan, implying a mutual transaction, 
fpp^a^'ed to exclude any idea of right in demanding it ; yet tlie same in- 
<broct methods iniglifc easily lie practised by tlie cro>vn, for procuring a 
-supply in this manner, as undei* the form of a benevolence. We actxini- 
bigly find, that in a parliiiment as early as the reign of Edward 111., tlie 
commons prayixl the king^ “ that tlie loans wJiicJi were gianted to the king 
many of that body may be released ; and none compelled to make su(*h 


Er.iJjAUETir. 

155H--1993. 


Punishment l>y 
the ruck. 


Pooniiittvy Habi- 
lilit's of l-'iiza- 
bfth. 


Dilivpidathm of 
tlio v<»yul <U> 

IttCMlOS. 


ICxaction of 
loans. , 



272 


THE HOUSE OF TUDOR. 


Ehzabkth. 


rnrvoj'uncc and 
prfi-eiiipti<*n, 
ncw-yt*ui ’.s jfifts, 
'vvarcl.'^.hips, ohi- 
barproes, and nio- 
nopolie.s. 


Ko artiolo al - 
lowed to be bn - 
ported or ex- 
I)orto«l without 
1 icon be. 


Robber}' of the 
cburcb. 


[Ch. 

would have iuciUTed the vengeance of the Star Chamber*, and 
in a letter from the lord mayor to the council, he acquaints 
them, of «ome citizens having been committed to prison, for 
refusing to pay the money demanded of thtiin \ 

Purveyance" and pre-emption'; new-year’s gifts"; wanl- 
ships"; embargoes on merchandise^"; grant of monopolies 
were also engines of oppression to enrich the exche(|uer, 
and when, in 158.9, the House of Commons interfered to 
alleviate the miseries arising from purveyance, the (pieen ex- 
pressed her displeasure, that the commons should jn*esurne to 
touch oil her prerogative. If there were any abuses either 
in ini})osing purveyance, or in the practice of the exchequer, 
she was able and willing to provide due relbrniation, lint 
would not permit tin? parliament to intenneddle in these 
matters 

The coinmons, alarmed at this message, a|)poii)ted a com- 
mittee to wait upon lier majesty, to satisfy her of their humbie 
and dutiful intentions. 

The crown assumed alisolute authoi'ity over all foreign trade, 
and would not alloxv any article to bo imported nor exj)orted 
without a license, and where the statutes laid aii}^ branch of 
manuiacture under restrictions, the ci-own, by exempting one 
person from the laws, gave liiin, in effect, the monopoly of 
that commodity and wiiicli affbrdt'd a source of disgraceful 
j)rofit. 

The queen xvas empowered, on tlie vacancy of any see, to 
seize all the temporalities, and to bestow on the hislioj) elect, 
an equivalent in the impropriations belonging to tin; crown, 
'fhe })retended equivalent was commonly niueli inferior in 
value ; and thus the crown, amidst its concorn for religion, 

loans for tlio future against liis will, for that it was against reason and tlir 
franchivse of the land ; and that restitution ini^ht he givtui to those who batl 
made tlie loans.” The king’s answer wtis, That it should be dont;.” 

** Ilarl. MS8. 217 * 1 , 10. ^lurden, 0:12. 

" 'I’lie misery which resulted from “ |)urveyiineo” is illustrated by the 
following statutes. Stat. 28 Edward 1. c. 2 ; 4 Iki ward HI. c. 4 ; 5 Jkl- 
ward 111. c. 2; 10 Edward IM. 8tat. 2; 25 Edward III. Stat. 5, c. 21; 
88 Iklward 111. ec. 2 — 8; 1 liichard II. c. 8; 8 llichard II. Stat. 2, e. 2; 
23 Henry VI. c. 1, 

^ Camden, 388. 

“ I Strype’s Mom. 137 ; sod vide Ayscough’s MS. 4827. 

” 5 Hume, 481. 1 8ti*yt»e, 27. 

r)’Ew(*s, 847, 848, 8.50, 852. 5 Lingard, 598, 597. 

Sed vide 1 llrodie, passim. D’Ewes, 440, 444, 

15 Hymer, 7«>8. l)’K\ve.s, 845. 
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followed the example of preceding reformers in committing 
depredations ori the ecclesiastical revenues 

The bishops and all incumbents were prohibited from alien- 
ating their revenues, and from letting leases longer than 
tweuty-otie years, dr three lives. This law was for securing the 
property of the church, but as an exception was* left in favour 
of the, crown, great abuses still prevailed. It was usual for 
the courtiers to make an agreement with a bishop or incum- 
bent and to procure a fictitious alienation to ^he queen, who 
afterwards transferred the lands to the jverson agreed on*®. 
This method of pillaging the church was not remedied till the 
reign of James L; but to Elizabeth it was a source of 

6. Impressment, 

Osborne* thus describes Elizabeth‘‘s method of employing 
the prerogative of impressment. “ In case she found any 
likely to interrupt her occasions, she did seasonably prevent 
liirn by a chargeable employment abroad, or putting him upon 
some service at home which she knew to bo less grateful to 
the people : contrary to a false maxim since practised with far 
worse success, by such princes as thought it better husbandry 
to buy off enemies, than reward friends.’’ 

This power was frequently abused, persons of education 
being appointed to moan and iiicompatiblo offices, from which 
they were not released, except by the payment of a pecuniary 
iniposition*; in fact, such was the state of vassalage, that the 
nobility could not marry®, neither were any persons allowed 
to enter or depart the kingdom without the permission of the 
executive\ 


7- Liberty of the Press, 

Liberty of the press was unknown during this era : — copy- 
right of authors, importation and sale of books were regulated 
by the government, and it was penal to possess any Roman 
Catholic treatises*. 

** 4 Strype, 215, 351. ** 1 Strype, 79- 6 Hume, 12* 

* F. 392. * Murden, 181. 5 Hume, 459. 

® 2 Kirch’s Mem. 422. 

Sir John Davis upon Impositions, passim. 2 Birch’s Mem. 511. 

* 15 Hyiner, 620. 16 Rymer, 97- Strype’s Whitgift, 222, App. 94. 5 
I-ingard, 518. Btrype’s Parker, 221. 

^ ^ T 
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In 1585, the Star Chamber published ordinances for the 
regulation or restriction of the press, which, after reciting that 
enormities and abuses of disorderly persons professing the art 
of printing and selling books had increased, arising from the 
inadequacy of the penalties hitherto inflicted; then commands 
every printer to certify his presses to the stationers’ company, 
on pain of having them defticed, and suffering a year’s iin* 
prisonment; — that none should print at all, under similar 
penalties, except in London, and one in each of the two uni- 
versities ; — that no printer who had only set up in his trade 
within six months, shoidd exercise it any longer, nor any 
commence in future, until the excessive multitude of printers 
were dirninislied, and brought to such a number as tlio 
Archbishoj) of Canterbury and Bislioj) of London, foi* tlie 
time being, might think convenient ; but whenever any addi- 
tion to the number of master printers was required, the 
stationei\s’ com])any'^ should select proper persons to use tliat 
calling with the approbation of the ecclesiastical commis- 
sioners ; — that none *sliould print any book, matter, or thing 
whatsoever, until it had been first seen, perused, and allowed 
by the Archbishop of Cantcr1)ury, or Bishop of London, 
except tho queen’s printer, to be appointed for some special 
service, or law printers, for whom the license of the chief jus- 
tices should alone be requisite ; — tbat every one selling books 
contrary to tlio ijiteiit of this ordinance should suffer three 
months’ imprisonment. That tho stationers’ company should 
be empowered to search houses and shops of printers and 
booksellers, and to seize all books printed in contravention of 
this ordinance, and to destroy and defiice the presses, ami to 
arrest and bring before tho council, those who should have 
offended therein 

James extended this decree to tho importation of books, and 
forbade the printing of any book without a license from tlie 
Arch I )i shops of Canterbury and York, Bishop of London, or 
the Vice-Chancellor of one of the Universities, or of some 
person appointed by them. 

8. U ndite Influence exercised over the Boroughs, 

hJizaI)Gth having perceived the necessity of acquiring a 
nununucal ascendency over the deliberations of the commons^: 

1 llallaiii’s Const, Hist. 324, 325. 
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exerted all her energies to control those boroughs which 
existed % and resorted to her prerogative for the restoration of 
old, and creation of now boroughs, by wdiich she obtained the 
support of sixty-two new members®; — and this fact establishes 
that, the commons had emerged from their primary insignifi- 
cance, and had become an influential assembly ^ 

Select governing bodies’’ were grafted into the municipal 
corporations, and by this unconstitutional maiKouvre, the 
a-own ac(|uirGd increased parliamentary influence ; and these 
institutions, which had been intended for the local govern- 
ment of the people, within certain prescribed boundaries,” were 
fashioned to become the ready and eflective instruments of 
political infamy. 

In the fifth year of this reign, the necessity of a supply in- 
<bicod the snrnnionitig of a parliament, and in oj-der to procure 
an undue influence, six boroughs were summoned to send 
rnoinbers of ])arli ament, none of them having done so for a 
considerable interval, and the greater portion never having 
(lone so; but the right of election was exercised. by the inha- 
I)itants paying scot and lot. 

In these boroughs the court-leet existed, and w^as in the full 
(exercise of its powers, and tliose persons who were to return the 
inenibers of parliament, the doing of which by the writ was 
(tast upon the burgesses,” were the same class of persons as 
those who w-ere entitled to enjoy the munici))al franchises. 
Parliamentary, but fruitless, discussions arose as to the right 
of tliese boroughs to return members, and the speaker dcK-lared 
to the House, tliat the lord steirard had agreed, that the 
members sh(3uld resort to the House, and show letters patent 
V'liy they were returned to ])arliament. 

I’lie cjiiestion was put upon the ground of these? leorouglis 
not having cliartcrs to show for their returning mernbers. If 
tlieir rei)resentatives were allowed to sit in conseHjuenco of 
their having charters, it was an admission on the })art of the 
House, that the crown had power to grant such charters : but, 

^ The first time the subject of bribery appears to iiavo beeu brought 
before the house, was in the reign of Elizabeth. 

0th? Thomas Long gave the retui'iiing ofiicer, ;iiid others (jf the borough 
of Westbury, four pounds, to be returned member. Eor this offcn<?o the 
i>orough was amerced, tiie meniber removed, and the officer lined and im- 
prisoned. (-1 Inst. 2a.) 

Earl. Hist. 1 Hallanis Const. Hist, 359. 

’ 1 Hallam’s Const. Hist. 3 (j4. 
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subsequently, it was rarely exercised, — resisted in the case of 
Newark, in the reign of Charles IL, and has never since been 
claimed. 

Sir Simon D’Ewes * treats these places as having anciently 
been boroughs ; but, from their poverty, having neglected to 
return members of parliament, when they were paid wages 
by their constituents, they for a time lost the right of return- 
ing members. But that when the payment of wages was 
discontinued, many boroughs, both in the reign of ElizabeA 
and that of her successor, returned members which had not 
returned in the preceding parliaments. 

This doctrine was recognised by a committee of the House 
in 21 James I., that the right of a borough to return meia« 
bers having once existed, can never be lost r** but they dis- 
regarded the charters of Mary, thereby negativing the right of 
the crown to interfere by its charters with the right of return- 
ing members. 

Sir Simon D^Ewes says, that it was very common and 
ordinary in former times to avoid the charges of their bur- 
gosse-s** allowance in time of parliament (when the town grew 
into any poverty or decay) ; that tho boroughs did either get 
license of the sovereign for the time being to he discharged 
from such election and attendance, or did by degrees discon- 
tiniie it themselves ; but of later times the knights, citizoiis, 
and burgesses of the House of Commons, for the most part 
bearing their own charges, many of those borough towns, who 
had discontinued their former privilege, by not sending, did 
again recontiiiue it (as these towns here), both during her 
majesty’s reign, and afterwards in the reign of King James 
her successor,” 

These observations must ho taken in a qualified sense. 
‘‘ Many places which originally returned members of par- 
liament, discontinued sending representatives when they fell 
into poverty or decay,” upon the ground of their ceasing to 
keep up the exercise of their exclusive jurisdiction ; by which 
they ceased to he boroughs, separate and distinct from the 
jurisdiction of the sheriff, and were reabsorbed into the 
counties. 

Boroughs, in order to avoid tho charges of their bur- 
gesses’ allowance in parliament, obtained a license from the 
king to be discharged from their election and attendance;’ 

P. no. 
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but those licenses were not universally acted upon, as the 
places obtaining them notwithstanding sent their members; 
whilst, on the other hand, places which had ceased to be 
boroughs by falling into decay, and ceasing to have an exclu- 
sive jurisdiction, altogether discontinued sending members. 
But the royal licenses were inoperative, for the king had no 
constitutional power to discharge any place from returning 
members as long as it continued a borough. 

The crown had the undoubted prerogativ^o of directing 
within what districts the law should be lotally administered, 
whether in the county at large, or in any particular franchise, 
as a city or borough ; but when the king made any place a 
borough, all the legal conse(|uences followed as a necessary 
result of law ; and amongst others, that it should, in confor- 
mity with the parliamentary writ, be called upon by tbo 
sherif^^s preccj)t to return members of parliament ; and thus 
the burgesses would bo discharged from contributing to the 
wages of the knights of the shire. But the king could 
not exempt them from both ; they were bound to contribute 
either to the one or the other ; and therefore if the burgesses, 
by reason of the place being a borough, were released from 
contributing to the vrages of the knights, the king could not 
dire<5t that they should neither send nor pay their members 
whilst it continued a borough: but if he and the burgesses 
wished that they should be exempt from that liability, then 
the place must cease from being a borough, and, as tho 
consecpicnt, become contributory to the knights of the shire. 

With respect to the members having begun to |)ay their 
own charges,’'* it proves that the being returned a member of 
tho House had then, in public estimation, lost its character of 
being a burden, and had become an object of desire to persons 
of station and property. 

In 13 Elizabeth, a new parliament being assembled, nine 
other places, which had not returned members in the pre- 
ceding parliament, were summoned, and sent rej>resontatives ; 
and at a subsequent period in this reign, twelve other boroughs 
were also newly summoned to parliament, and three boroughs 
I’estored. 

When Elizabeth perceived the impolicy of increasing tho 
number of boroughs, her only alternative was to bring the 
existing boroughs under obedience ; and this was unconstitu- 
tionally effected by creating ‘‘ select bodies’** in the corj)o- 
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rations/’ and then recognizing, under this false claim of pro* 
seription, that existing corporations possessed the exclusive 
right of electing their own officers, and in some instances tlie 
members of parliament, — which will account for the charters 
of Elizabeth commencing with recitals that, the boroughs liad 
been -anciently incorporated; and for modern usages at vari- 
ance from the charters having been supported under the plea 
of prescription. 

The queen having granted the parHamentary fr.anchisc '' 
to these boroughs for an abKStraet political object, it cannot be 
regarded as a matter of surprise, that, from this period* usnr 
pations and conflicting usages arose in the ancient and inofleri 
boroughs in order to crush or promote conflicting interests 
and which produced such disgraceful anomalies in the ‘‘ par 
lianientary and municipal institutions.'' 

The anxiety which the crown evinced in order to bring tlu 
commons**' under its command, by the intervention oi 
select bodies " and the corporations," will be perceived In 
the following extracts. 

In .1570, a letter from Sir Hugh Powlett was written in 
the queen\s name to the burgc.sscs of Wdh. desiring tliem t(> 
elect fit persons as burgesses of parliament at peril of the 
queen's displeasure. 

In 1584, the hailifls, aldermen, and common council o( 
Colchester^ to serve the queen's grace, made the followiiig 
extraordinary order: — That Sir Francis Walsinghaui sltall 


of Colchester. 


BingJuuTi to iiavc the nomAriatiou of both the hiirq esses of the town^ for the 

of the burgossea peirliament^ foT time to according to his honors lottcvs 

to the bailiff’s, aldermen, and common council of the tovii 
directed whereupon two persons were returned according to 
tho order \ 

111 1 584, the burgesses of Andover received tho following 
letter from the Earl of Leicester, high steward of the horougti : 
— After my heartie commendations, whereas it has pleased 
her majesty to appoint a parliament to be presently called, 
of tiu/mcmbws being steward of your towno, I make bould heart il}^ to piay 
foi Andover. would givo nio the nomination of one of yonr 

bur// esses for the same ; and ijf m/ndtng to aroid the char/us 
' of alloioanrs for the other hurgesse^ you mean to name ante tlmt 

is not of your toitne., if you will bestow the nomination of the 
other hurgesso also on me^ I will thank you for it; and will 
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" M. and S. Hist, of Boroughs, 13 W. 
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l>oth appoint a sufficient man, and see yo\t discharged of all 
charges in that behalfe. And so praying your speedy answer 
herein, 1 thus bid you right heartie farewell. From the 
courto, the ISth October, 158t. 

Your loving friend, R, Lkicesteb. 

If yowr election^ with a blanks I icill put 

in the names. 

To my loving friends the bailiffs, and the rest of the toicne 

of Andover'^,’''' 

In 1 587, the mayor and burgesses of l^eeralston are stated 
in the Return at the Rolls Chapel, to have elected their two 
burgesses at the request of William, Marquis of Wiiiclicstcr, 
and William, Lord Mountjoye, chief lords of the borough, A 
decisive proof of the direct influence which prevailed in this 
borougli, immediately after it was summoned to parliament. 

It is stated by M r, Butler ^ that five candidates were iionu- 
nated by the court to each borough, and throe to each count}'; 
and by the sherilFs autliority, the members were chosen from 
amongst those nominees ; — but there are no records to esta- 
blish this fact. 

The queen, however, released the burgesses of Carrick- 
fergus from the trouble of selecting one of their representatives, 
liy granting a charter commanding them to return two mem- 
bers to her parliament in I rclaiid ; and that because Edward 
Waterhouse was secretary to her lord deputy in Ireland, and 
liad supplicated her, so she g]*anted that he sliould be free of 
the corporation^ and tliat he should he returned as one of the 
burgesses for that town^ to every parliament of kei\ her heirs^ 
and successors^ within Ireland,, from time to time to be hdd'\ 

The greatest encroachments on the constitutional riglits of 
the iuhabitaiit householders, were cflected by giving privileges 
to “ non-residents and who, in modern times, wore the 
corrupt tools of faction and political profligacy. 

Not only were the burgesses who elected members of par- 
liament at this time resident in their respective boroughs, but 
the members were also required to be resident, and it was only 
in 13 Elizabetli, a bill was brought into parliament for the 
validity of burgesses being elected, who were not 7umant, 

M. and S. ITist. Boroughs, 131)3, 13,94 ; vide etiam Southwell MSS. 
On-ery, I’ampbell atid Waljxde Papei’s. 

Book Kora. Oath. Church, 225; sed vide 1 Ilallam’s Const. Hist. 3GI. 

** M. and B, Hist, liorougljs, 1403. 


Eli^^abeth. 
1558—1 6*03. 


Bu'rjjfot^scB of 
] iiX'ialstoa 
olocttMl at tlie re- 
fjitost of tUorhief 
lor/ls of the bo- 
rougli. 


of Ctir- 

riolcforgus ro- 
loa.so«l from 
Kolocting o»e of 
tliclr ropresentii- 

tlVt'K. 


UU^C'mI priviloroH 
of 


Elootoi'B and 
clootfd ro<j[iiircd 
to be rcsiarita. 



THE HOUSE OF TUDOR, 


Kmzatjeth, 


Mr. Norton urges 
the impolicy of 
electing only 
rcsiants as repre- 
bcutatativcs. 


Case of Corpo- 


The authority of 
tlio select bodies 
to make bye-laws, 
rccoguistxl. 


The Case of Cor- 
l>onition8 ought 
not to have been 
rt?eo]gnis<*tl by 

eourtti of law. 


It was urged ”, that it behoveth all those w^ho were bur- 
gesses to see to the bill; for this may touch and overreach 
their whole liberties as not having whoreuiito to stay, but that 
lortVs letters would from henceforth bear all the sway, 

Mr. Norton, in support of the bill, urged the imperfection 
of choice, whioli was too often seen, by sending of unfit men ; 
and lest happily anything might be objected to the imperfeo 
tiou of parliament, which may seem to be scant sufiiciont, by 
reason of the choice made by boroughs for the most part of 
strangers (wdicreas, J)y the positive law, no man ought to bo 
cho*son burgess for any borough, but only resiants and inhabi- 
tants). That the choice should be of such as were able and 
fit for so great a place and employment, without respect of 
privilege of place or degree; for that, by reason of his being 
a burgess, it might not be intended or thought he was any- 
thing the wdscr. Withal, he argued that, the whole body of 
the realm, and the good service of the same, was rather to be 
respected, than the private regal’d of place, or the privilege or 
degree of any person.’’’ And this is a recognition of the early 
constitutional principle, that each member of the House of 
Commons is deputed to serve, not only for his constituents, 
but for the whole kingdom 

In 40 Elizabeth, the celebrated Case of Corporations” 
occurred, — the results of which have been so mischievous, and 
the judgment of which w^as so much opposed to the principles 
of the constitution, that it can only be regarded as a “ poli- 
tical job.” 

It affirms the authority of the select bodies ; their power of 
making bye-laws ; the binding nature of such bye-laws when 
actually made, or when proved by usage ; and establishes the 
dangerous doctrine of usage, commencing wdthin the time of 
legal memory being evidence of right: and it is upon the 
authority of this case that, the varied and illegal usages in the 
different boroughs have been supported ; in opposition to the 
language of the charters. 

The courts of law had no right to recognise the authority of 
this case, because being only an opinion to the queen in council, 
it was not open to a writ of error or appeal, and could not ^iider 
any circumstances be considered as a legal authority. But the 
judges of the land, previous to the Brunswick dynasty, wTie 


^ D’ Ewes’ Journal, 16B. 


Vide ante infra, 133. 
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as politically dishonest and corrupt**" as any other cdass, and 
justice was administered in a manner the most disreputable ; 
but such a state of things is not to bo regarded with astonish- 
nient, when Elizabeth and other sovereigns of England received 
bribes, in order to pollute the pure streams of justice 
To this reign may therefore be ascribed the origin of the 
illegal powers assumed by the common councils,’" or select 
bodies;"" in derogation from the rights of the inhabitant 
householders; its subsidiary effects have been tainted with 
baseness and perfidy, pure and unalloyed;* for all the subse- 
quent controversies upon corporate ordinances, have related to 
the particular privileges of a corrujit and select body, against 
the constitutional liberties of the subject, the bye-laws of such 
Iiodies, being impressed with the wretched stamp of political 
depravity, and in violation of our dearest birthrights. 


9. Prhilene of Parliament. 

The best illustration of the independence of the com- 
mons,"" is by the following extracts, relative to liberty of 
speech, and personal security, which at the same time afford a 
conclusive answer to those fanciful theorists, who floscant upon 
the imprescriptible rights of the commons, and the untarnished 
freedom of our institutions. 

In 1581, the chancellor, on confirming a new sjieaker, 
admonished him that the House of Commons should not 
intermeddle in anything touching her majesty"s person or 
estate, or church government; and when they appointed a 
public fast^ though to be enforced on none but themselves, this 
encroachment on the supremacy Avas only expiated by a public 
apology'. 

'' 5 Lingard, 623. Hobbes, from this practice having ])een so univeraal, 
contends that, he whose private interest is to be decided in an assembly, 
may make as many friends as he can, and though he procures tlujin with 
money, yet it is not injustice. 

It must, however, be a pleasing reflection to tliosc of the present age, tliat 
it is impossible for justice to be mor<} elFectively or impartially administered 
than it is at this moment ; and whatever the puriency of modern innovation 
may suggest, it is to ho anxiously desired tliat the powers and emolumtmts 
of the judges of the land he ever unimpaired, more particularly as tlie judi- 
cial bench is the only bulwark we possess, against public or private aggres- 
and as long as its independency and efficiency is secured, so long 
only will the scales of justice be equally balanced, and our constitutional 
rights unendangered. 

' BTiwes, 282. 
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In 1588-9, the speaker received orders that the House were 
not to extend their privileges to any irreverent or inisbecoinlng 
speech; and when Mr. Damport moved®, “ neither for making 
of any new laws, nor for abrogating of any old ones, but for 
a duo course of proceeding in laws already established, but 
executed by some ecclesiastical governors contrary both to their 
])uq}ort and the intent of the legislature, which he proposed 
to bring into discussion,” the secretary of state, remijulcd 
the Hou^se of the queen having inhibited them from dealing 
with ecclesiastical /^5auses, which prevented any further notice 
of the motion. 

The speaker of the session which was summoned in 159;], 
received for answer to his request for liberty of speech, that it 
was granted, but not to speak every one what he listeth, or 
what cometh into his brain to utter ; their privilege was aye 
or no.” VV^lierofore Mr. Speaker,” continues the Lord Keeper 
Pickering, himself speaker in tlie parliaineut of 1588, her 
inajG8ty‘'s pleasure is, that if you perceive any idle heads whicli 
will not stick to hazard their own estates, which will meddle 
with reforming the church, and transforining the common- 
wealth, and do exhibit such bills to suerb purpose, that you 
receive them not, until they be \dewed and considered by 
those, who it is fitter should, consider of such things, and can 
bettei* judge of them. That she would not impeach the 
freedom of their poi*sons ; but tbey^ must beware, lost, under 
colour of this privilege, they imagined that any neglect of 
their duty could be covered or protected : and that she would 
not refuse them access to her person, provided it were upon 
urgent and woightj'^ causes, and at times convenient, and when 
she might have leisure from other impoj'tant affairs of tho 
realnP.” 

In 1593, a bill for reforming the abuses of ecclesiastical courts 
having been discussed in the Housed tho queen expressly com- 
manded, that no bill touching matters of state or reformation 
of causes ecclesiastical should be exhibited ; and if any such 
should be offered, enjoined tho speaker on his allegiance not 
to read it*, it being the custom for the speaker to read and 
expound all bills to the House. The proposer of this Ecclesi- 
astical Ileform Bill was committed, disabled from practising 

“ D’Ewes, 43 n. ^ Ibid. 4G0, 4(»0. Townsend, 37* 

^ D'Ewes, 474- Towsend, 6*0. * D’Ewes, 62, 
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as a barrister, and iniprisonod for several years ; but he wrote 
a spirited letter to Lord Burleigh, expressing his sorrow for 
having offended the (pieen, but at the same time his resolution 
‘‘ to strive while his life should last, for freedom of conscience, 
public justice, and the liberties (rf his conntiy 

In tlie session of Sir fJdward Hobby brought in a 

bill, to ])revent oortuin exactions made for their own profit l>y 
the officers of the Excbeqner. Two days after he complained, 
that he had l)eeu very .shar|)ly rebuked, by some great per- 
sonage, not a member of tlio House, for #103 speeeli on that 
occasion. But instead of testifying indignation at this breach 
of their privileges, neither bo nor the House thought of any 
fiu tber redress, tliau by Gxcul{)ating him to this great person- 
age, apparently one of the ministers, and admonishing their 
members not to re})eat elsewhere, anything uttered in their 
debates^. 

In 1571, the House resolved upon reading a bill for the refor- 
mation of tlio Common Prayer, and that petition be made to the 
(( noon’s majesty for lier license to ))rocecd in it, beibro it should 
1)0 further dealt in. But Strickland, who had proposed it, 
was sent for to the council, and restrained from aj)pe?iring 
again in bis place, though ])ut under no confinement 

In the debate which occuiTed, it was urged that Strickland 
was not a private man, but represented a multitude, iind tliat 
it was only at the bar of the House, be ought to answer for any 
oHinco coinmittod within its walls, — that matters not ticason- 
alde, orMdiicli implied not too much dorogation of the imperial 
crown, might, without offence, he introduced into pariiamoiit ; 
where every <|iiestion that conceruod tlio community must l)o 
considered, and where even the right of the crown itself irmst 
bo determined; — that men sat not in that lloiiso in their 
j)rivate capacities, but as elected by their country; and though 
it was proper that the |)rince should retain his prerogative, j et 
was that prerogative limited by law. As the sovereign could 
not of himself make laws, neither could be break tliciii, merely 
from his own authority®. 

Tho commons, upon this occasion, uttered language worthy 


® U’Ewos, 478. 3 Lodge's lllrist. 34. Neal, c. 8. Heylin’s Hist. Pres- 
Ijyterians, 320. 5 Idngurd, 522. 5 Hume, 306. 

D’Kwea, 433. Vide ante infra, 272. 

Ibid. 175. Ibid. 15«, .Journ. April 7- Ibid. April 0, 10. 

® irEwes, 150, 175, 170. 5 Hume, 175. 5 Lingtvi-cl, 310. 
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of their situation, the result being the release of Strickland 
this was, however, but an evanescent spark of constitutional 
liberty. * 

In the same session, a member having rather prematurely 
suggested the offer of a subsidy, several complaints were made 
of irregular and oppressive jiractites, particularly one patent, 
which was contrived for the profit of four courtiers, and was 
attended with the utter ruin of 7000 or 8000 of industrious 
subjects and Mr. Bell stated, that licenses granted by the 
crown and other abuses, galled the people, intimating also 
that the subsidy should be accompanied by a redress of griev- 
ances : this proposition was rendered abortive, by the speaker 
subsequently informing the House of a message from the 
queen, “ to spend little time in motions, and make no long 
speeches — and Bell was sent for and reprimanded by the 
councir*, which had the effect of frightoning the other 
members. / 

At the close of the session, the lord keeper severely 
manded those audacious, arrogant, and presumptuous members 
who had presumed to call in question her majesty'^s grants 
and prerogatives. “ But her majesty warns them, that since 
they thus wilfully forget themselves, they are otherwise to l )0 
admonished. Some other species of correction must be fonnd 
for them ; since neither the commands of her majesty, nor 
the example of theip wiser brethren, can reclaim their auda- 
cious, arrogant, and presumptuous folly, by which they are 
thus led to meddle, with what nowise belongs to them, and 
what lies beyond the compass of their understanding* 

In 1575-6, Peter Wciitwortli having addressed the House, 
as to the encroachments of the Crown upon the privileges of 
the commons, they became alarmed, and judged it expedient to 
prevent an unpleasant interference by sequestering their mem- 
ber, and of appointing a committee of all the pri vy councillors, 
in their capacities of members of the House, to examine him : 
and upon their report Wentworth was committed to the Tower. 
He had lain there a month, when the queen sent word that 
she remitted her displeasure towards him, and required his 
enlargement of the House, who released him upon a roprimaiid 
from the speaker, and an acknowledgment of his fault upon 

D’Ewes, 175 . “ Ibid. 242. Ibid. 159. 

Ibid. 151 . 5 Hume, lao, 181. 
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his knees, and by this lenity, indirectly assumed the power of 
imprisoning the members 

In 1587-8, a bill and a book was offered to the House, the 
former annulling all laws respecting ecclesiastical government 
then in force, and establishing a certain new form of Coimnon 
Prayer contained in the latter. 

The speaker interposed to prevent this bill being read, on 
the ground that her majesty had commanded them not to 
meddle in this matter. A debate ensued, and upon its ad- 
journment, the queen sent for the speaker, who delivered up 
to her the bill and book. 

Next time that the house sat, Mr. Wentworth insisted that 
some questions of his proposing should be read. These queries 
were to the following purport : — Whether this council was 
not • place for any member of the same, freely and without 
control, by bill or speech, to utter any of the griefs of this 
commonwealth ? Whether there be any council that can 
make, add, or diminish from the laws of the realm, but only 
this council of parliament? Whether it be not against the 
orders of this council to make any secret or matter of weight, 
which is hero in hand, known to the prince, or any other, 
without consent of the House ? Whether the speaker may 
overrule the House in any matter, or cause in <juestion ? 
Whether the prince and state can contimie and stand, and be 
maintained without this council of parliament, not altering 
the government of the state ? 

These questions the speaker declined reading; but Went- 
worth, the proposer, and those who had spoken in favour of 
his motion, were committed to the Tower; and, notwith- 
standing some notice taken of it in the House, it does not 
appear they were set at liberty before its dissolution'''. 

In 1593, Peter Wentworth, with another member, pre- 
sented a petition to the lord keeper, desiring the lords of the 
Upper House to join with them of the Lower, in imploring her 
majesty to entail the succession of the crown ; and for which 
they Ixad prepared a bill, — but for this interference they were 
summoned before the council, and committed to prison'®. 

These commitments were so nmnerous, that a question was 
raised, whether some places might not complain of paying 
Hobsidies, their representatives not having been consulted nor 

D’Ewes, 23(;, 237, 241, 244, 260. Ibid. 410. Ibid. 47G. 
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present when granted, and that the House should address the 
queen to set them at liberty. 

It was opposed by the ministers, as likely to hurt those 
whose good was sought, her majesty being more likely to 
release them if left to her own gracious disposition The 
queen did not release^ them during the session, and kept them 
in confinement after it was terminated 

Notwithstanding these restraints, the commons were 
enabled during this reign to acquire the recognition of impor- 
tant privileges ofiparliament-*’" 

Until 1575, the precedent established in the case of Fer- 
rers was not followed, a writ of privilege being procured to 
release their members when under arrest ; but Smalley,’’* a 
member’s servant, having been arrested, the commons sent 
their serjeant to enforce his release, — and from the JouAal it 
strangely appears, that this order w^as given after rescinding a 
previous resolution, which stated no precedents could be ilis- 
covered for setting at liberty any one in arrest, except by wi it 
of privilege 

. In cases of assaults upon members, several unolqected com- 
mitments to the Tower, and to the custody of’ the serjeant, 
occur during the reigns of Mary and Elizabeth 

It also became an acknowledged right that no subpama 
or siiminons for the attendance of a member in any other court 
ought to be served, without leave obtained, or in&)rination 
given, to the House ; and that the persons who procured or 
served such processes were guilty of a breach of ])rivilege, and 
were pimisliablo by commitment or otherwise, by the order of 
the House 

The cases of Storic^^ during the reign of Edward VI., 
Copley in the reign of Mary, and HalU^ and Dr. Parry in 
this reign, furnish precedents of the powers which the House 
possess to punish their own mombers by imprisonment, fine, 
reprimand, and expulsion. 

And in 1586, contmmicious expressioT\s having been used 
against the House, the offender was summoned to the bar, 
and, on making his submission, was only fined 

D’Ewcs, 470 . Birch’s Mem. Eliz. I. 96 . Ykle ante infra, 1611 . 

Com. Jourii. Feb. 22 , 27 , a.d. 1575 . Hatsel, 73 , 92 , 1 * 9 . 

ibid. 96 , 97 , 119 . ^ Com. Joiua. Jau. 21 , 22 , 23 , a.I). 1547 — 6 . 

CoTti. Journ. March 5 , 7 , a.b. 1557 - 8 . 

D’Ewos, 207 , 212 , 291 . Hatsol, 93 , 

I)’ Ewes, 341. 5 llume, 266, 


D’Ewes, 366. 
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Controverted elections were originally decided in chancery, 
from which the writ issued, and into which the return was 
made, and under Stat. (i Henry VI. c, 4, the invalidity of the 
ele(^tion was to be decided by a jiny of the county; but in 
this reign, the “ conunons,” first claimed and exercised an 
exclusive right to determine such questions, and which has 
never been sul)se(juently relin(|uished • 

In 1586, the chancellor, in consequence of some irregularity 
in the first return, issued a second writ for the election of 
representatives for the county of Norfolk, tml a different person 
was elected, upon wliich the Houso appointed a committee to 
iTKjuire into tlie circumstances. 

The only previous instance in which such a jurisdiction had 
been assumed, was in the reign of Mary““, when a committee 
was appointed to inquire if Alexander Nowell, being pre- 
bendary hi Westminster, and thereby having a voice in the 
Convocation House, could be a member of this House,*” and 
the commons decided that Now^ell was disfpialificd, and that 
the queen’s writ sliould be directed for another burgess. 

The speaker then received orders from Elizabeth to acquaint 
tlie House with her displeasure, that it had lieen troubled 
with a thing impertinent for them to deal with, and only 
belonging to the charge and office of the lord chancellor, whom 
she had appointed to confer vvitli the judges about the returns 
for the county of Norfolk, and to act therein according to jus- 
tice and right.” 

Notwitlistariding this inhibition, a committee was nomina- 
ted, who reported that those elected under the first writ should 
take their seats, declaring further that they understood the 
cliancellor and some of the judges to ho of the same opinion : 
but that they had not thouglit it proj^cr to in<|uire of tlio 
chancellor what he had done, because they thought it ])reju- 
dlclal to the privilege of the House to have the same detor- 
iniued by others, than such, as were members thereof. A nd 
tlioiigli they thought very reverently of tlie lord chancellor 
and judges, and knew them to be competent judges in 
their places, yet in this case they took them not for judges 
ni ])arliament in this House ; and thereupon re([uired that the 
niombers, if it were so thought good, might take their oaths 
^^^id be allowed of by the force of the first writ, as allowed by 

D’Ewes, m. 
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In 1593, the commons sustained their privilege of origi. 
nating money bills. The lords having reminded them of the 
({ueen’s want bf a supply, requested a conference ; this haviii|]i 
been gis^nted, Sir Robert Cecil reported that the lords would 
consent to nothing less than a grant of three entire subsidies, 
— ^the ' commons having shown a reluctance to gx*aiit more 
than two. » 

Mr. Francis Bacon said, “ he yielded to the subsidy, but 
disliked that this House should join with the Upper House in 
granting it. For the custom and privilege of this House hath 
always been, first to make an offer of the subsidies from hence, 
then to the Upper House; except it were that they present a 
bill unto this House with desire of our assent thereto,* and tlioii 
to send it up again.’*’ And the proposition for another con- 
ference with the lords was lost against the crown influence, by 
two hundred and seventeen to one hundred and twenty-eiglit '^ 

Mr. Hume thus sums up the opinion which Elizabeth had 
entertained of the duty and authority of parliaments Tliey 
were not to canvass any matter of state : still less were they 
to meddle with the church. Questions of either kind were far 
above their reach, and were appropriated to the prince alouc, 
or to those councils and ministers with whom he was pleased 
to entrust them. What then was the office of parliament ? 
They might give directions for the due tanning of leather, or 
milling of cloth; for the preservation of pheasants and par- 
tridges ; for the reparation of bridges and highways ; for the 
punishment of vagabonds, or common beggars. Regulations 
concerning the police of the country came properly under their 
inspection ; and the laws of this kind which they prescribed, 
had, if not a greater, yot a more durable authority than those 
which were derived solely from the proclamations of the sove- 
reign. Precedents or reports could fix a rule for decisions in 
private property, or the punishment of crimes ; but no altera- 
tion or innovation in the municipal law, could proceed from 
any other source than the parliament, nor would the courts of 
justice be induced to change their established practice by an 
order of council. 

D’Ewes, 340, 393. 1 Hallanf s Const. Hist. 376. 

Ibid. 486. 5 Hume, 181, 182, 
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But the most acceptable part of parliamentary proceedings Klizabeth* 
was the granting of subsidies ; the attainting and punishing 
of the obnoxious nobility, or any minister of state after his fall ; 
the countenancing of such great efforts of power, as might he 
deemed somewhat exceptionable, M^hen they proceeded entirely 
from the sovereign. 

The redress of grievances was sometimes promised to the Prerogative of 
people; but seldom could have place, while it was an esta- 
Wished rule, that the prerogative of the crown must not be 
abridged, or so much as questioned or examined in parliament. 

Elven though monopolies and exclusive companies had already 
reached an enormous height, and were every day increasing, 
to the destruction of all liberty, and extinction of all industry; 
it M^as criminal in a member to propose, iu the most dutiful 
and regular manner, a parliamentary application against any 
of them. 


10. The Iteforrmtion. 

When the depravity of human nature is considered, the 
insidious advances that the Cliurcli of Rome was enabled to 
make during the preceding reign, cannot excite much surprise, 
more partici^^fly as infidelity and aii infallible church inter- 
changeably act upon each other, 

The man who has long wandered over the dark and dismal An iuf»iiiMo 
seas of infidelity and doubt, will often, towards tlie end of his the 

course, take refuge in the bosom of an infallible church, as a soitsoi ijitiudity 
liaven from the waves on which he has so long been tossed. 

And, on the other hand, he who has ministered iu the adyta of 
a superstitious temple, and who has seen the machinery which 
moves the puppets before which the vulgar bow', — in his con- 
tempt for the ignorance on which ho basely practises, and from 
his knowledge of the falsehood of the creed he propagates, ends 
in disbelieving the existence of true religion altogether. 

The legislature, by Stat. 1 Elizabeth, c. 1, re-invested the Tho crown rO“ 
crown with jurisdiction in ecclesiastical and spiritual affairs, 
and by it the statutes passed in the reign of Henry VI J I., for 
the abolishing of the pope’s power, vrere again re viv^ed ; and sut. i Elizabeth, 
those in Mary’s reign to the contrary, were repealed, and also 
tile act for proceeding against heretics. 


' Vide ante infra, 171— 17^ 
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The laws of King Edward against those tliat spoke irreve- 
rently of the .sacrament, and against private masses, and for 
conmiunion in both kinds, were revived; and it was declared 
that the authority of visiting, reforming, and correcting all 
things ill tlie ^ihurch, should be for ever ‘annexed to the crown, 
which the (lueen and her successors might by her letters 
patent depute to any persons to exercise in her name. 

All bishops and other ecclesiastical persons, and all in any 
civil employment, were required to swear that they acknow- 
ledged the queen to be the mpreme aomruor in all caum^ as 
well ecclesiastical as temporal^ wit/ein her {iominions ; that timj 
deuoimced all foreign power and jurisdiction^ and should bear 
the (jtmn faith and true allegiance: whosoever refused to 
swear it, was to forfeit any office he had either in eliuvch or 
state, and disabled to bold any employment during life. And 
if any sliouM, either by discourse or in writing, set forth the 
authority of any foreign power, or do anything for the advanco- 
inent ol‘ it, they were to forfeit all their goods and chattids: 
and if they had not goods to the value of twenty pouiRls, they 
were to he imprisoned for a y-ear ; for the second offence, were 
to incur the pains of a pramimire ; and the third offence, was 
made treason. 

^.riio queen wa.s empowered to commission such persons a« 
sliotild be re(|uisite to reform and oi'der ecclesiastical matters, 
but who Ksliovild judge nothing to be heresy but what had been 
already so judged by the autuoiuty of the Canonical Scuir- 
TUUKs, or by the first four oenkral ocuwiaLK, or by any other 
general council, in which such doctrines were declared to he 
heresies by the express and plain words (f Scripture: all other 
points, not so decided, were to bo judged by the parliament, 
with the assent of the clergy in their convocation 

Great lenity was displayed in the formation of this .statute, 
for its penal provisions were very limited, as none except those 
who hold eccle.siasti(^al or civil offices could be required to take 
the oath; and none but tho>se who voluntarily denied the 
queeirs supremacy, were subjected to the other penaltievS. 

The next legislative measure was an act for the Uni- 

Vide ctUim Canons of /Elfric, a. u. 01% Wilk, Con. X. 254 ; Council 
iriiiileld, A. B. Cf)0y Wilk. Con. L 52; Council of Calchuytlie, a. n. 71^*^ 
^V\\k, Cun. i. UG. ;■ 

Suit. 1 jjiizubctii, c. 2. 
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formity of Common I^rayer, and Service in the Church,"'' and 

Adminietration of the Saorainents,"" 

Some of the reformed divines had beeti appointed to review 
King Edward’s Liturgy, and to see if in any particular it 
should be changed^. They proposed that tlio Communion 
Book should be so contrived, that it might not exclude the 
belief of the coiporal presence; for the chief design of the 
queen’s council was to unite the nation in one faith ; and the 
greatest part of the nation continued to believe such a presence. 
It was therefore recommended that, there should be no express 
definition made against it, tliat so it might lie as a speculative 
opinion, not determined, in which every man was left to the 
freedom of his own#ni nd. 

Upon wiiicli grounds, the rubric that ex}>lainod the reason 
for kneeling at the saerament, ‘‘ that thereby no adoration 
is intended to any corporal presence of (dirist’s natural flesh 
and blood, bocaust^ that is only in heaven,” which bad been in 
King Edward’s Liturgy, was now omitted. 

At the delivery of the elements in King Edward’s first 
Liturgy, there was to bo said, I’ho hotly or blootl of our 
Lord Jesus Christ preserve tliy body and soul to everlasting 
life;” whicli words had been left out in his second Liturgy, 
as favouring^ the corporal presence too mncli ; and instead 
of them, these words were ordered to lie used in the distrilni- 
tioii of that sacrament, “ Take and oat this, in remembrance 
that Christ died for thee, and feed on him in thy heart l>y 
faith with thanksgiving ; and drink this in remembrance that 
(dirist’s Idood was shed for thee, and be thank iVil.” They 
now joined both these in one, and riu^de some slight altera- 
tions in the collects ; and thus was the book presented to the 
House. 

The Book of Ordination was not in express terms named 
in the Act of Unifbrmil^ which gave an occasion afterwards 
to cpiestion the lawfuliiess of the ordinations made by that 
brK>k. But the Inxik that was set out by EdvA^ard VL, and 
confirmed by parliament in the fifth year of liis reign, was 
now authorized by law, and the repeal of it in Queen Mary’n 
time was made void. So the Book of Ordination Ixfing in 
that act added to the Book of Common l^rayer, was now 
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legally in force again ; which was afterwards declared in par 
liament, upon a question that was raised about it by Bonner. 

The reformed clei^y were commanded to use this ‘•‘ Bool 
of Common Prayer,’’ and none other, in the celebration o 
divine service; and every minister refusing to use it, or usin< 
any other, or speaking in derogation of the Common Prayei 
was liable, if not beneficed, for the first offence, to be im 
prisoned one year ; for the second, imprisoned for life : and i 
beneficed, was liable, for the first offence, to be imprisonei 
during six months, and forfeit a year’s value of his benefice 
for the second, deprived of his benefice, and suffer one year’ 
imprisoiiinent ; and for the third, in addition to deprivation 
be imprisoned for life. 

The Act of Uniformity further provided, that if any pcrsoi 
should speak in derogation of the Book of Common Prayer 
or prevent the reading of it, or cause any other service to b 
read, ho should forfeit, for the first offence, one hundred marks 
for the second, four hundred ; and for the third, all his good 
and chattels, and bo imprisoned for life. 

Those enactments were, like the former, framed with grea 
lenity, as they affected only the Protestant clergy, and ]>ersoii 
in general who should speak against the Common Prayer Book 
But lenity to a Roman Catholic of those days was the wors 
policy that could have been pursued by the Anglican clmrcli 
for notwithstanding the conciliatory spirit of these statutes, tin 
treasonable designs of the dissenters were such, as to requin 
the enactment of Stat. 5 Elizabeth, c. 1, by which person 
maintaining the aiitliority of the pope, or the Roman See, wcr< 
subjected to the penalties of pramunire; ecclesiastical persons 
fellows of colleges in the universities, and officers in the court 
of justice, &c., were compellable to take tlio oath of supre 
macy, under the penalty of prwnmnire for the first offence 
and those of high treason for the ||pcond : and persons win 
had said or heard mass mighty have the oath tendered t( 
them, and their refusal of it was punishable by the saiiB 
penalties. 

The Injunctions given by Edward VI. upon his accessioi 
to the crown, were, in 1559, all renewed with very littk 
variation, but a few additions were made : thus it was clc 
dared, that neither in the Scriptures, nor by the primitive 
church, was there any prohibition that priests might not liav( 
wives ; upon which many in King Edward’s time had married; 
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but offence was given by the indecent marriagevS that 

some of them then made. To prevent the like scandals for the 
future, it was ordered, that no priest or deacon should marry 
without allowance from the bishop of the diocese, and two 
justices of the peace, and the consent of the woman’s parents 
or friends. 

All the clergy were to use habits according to their degrees 
in the universities ; the (|ueen declaring, that this was not done 
for any holiness in them, but for order and decency. No man 
was to use any charm, or consult with such as did. All wore 
to resort to their own parish churches, excej)t for an extraordi- 
nary occasion. Inn-keei)ers were to sell nothing in the times 
of divine service. None were to keej) images or other rnomi- 
ineiits of superstition in their houses. None might ])reach, bat 
huch as were licensed by their ordinary. In all j>Ia(>*os they 
were to examim the causes why any had l)eeu in the late 
reiszn, imprisoned, famislied, or pnt to death, upon the pretence 
of religion : and for which all registers were to be searched. 

In evx^ry parish the ordinary was to name three or four 
discreet men, who were to see that all the parishioners did 
duly resort on Sundays and holydays to church ; and those 
Avho did it uot, and, upon admonition, did not amend, were to 
be denounced to the ordiiiai*y. On Wednesdays and Fridays 
the Common Prayer and Litany were to be used in all churche^s. 
All slanderous words, as papist, Iierctic, schismatic, or sacra- 
inentary, were to bo forhoriie under severe pains. No books 
were to be printed without a licence from the (jueen, the arcli- 
bisliop, the Bishop of London, the chancellor of the universi- 
ties, or the bislioy) or archdeacon of the place where it was 
printed. All \yere to kneel at the prayers, and to show a 
reveronce when the name of Jesus was pronounced. 

Then followed an explanation of the oath of supremacy, in 
.which the queen declared, that she did not pretend to any 
authority for tlio ministering of divine service in the church, 
and that all that she challenged was, that, which had at all 
times belonged to the imperial crown of England ; that she 
had the sovereignty and rule over all manner of persons under 
God, so that no foreign j>ower had any rule over them ; and 
if those who had formerly appeared to have scruples about it, 
took it in that sense, she was well pleased to accept of it, and 
did acquit them of all penalties in the Jict. 

The next was about altars and communion tables; she 
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ordered that, for pre%^enting of riots, no altar shoiTld he taken 
down, but by the consent of the curate atid chiirchwardeiiH ; 
that a commnnion-table should be made for every church, and 
that, on saerameut-days, it should bo set in some convenient 
place in the chancel, and at otliev times should he placed 
where the altar had stood. The sacramental bread was 
ordered to l^e round and plain, without any figure on it, hut 
somewhat broader and thicker than the cakes formerly pre- 
pared for the mass. 

The form of bidding prayer was prescribed, with some 
variation from that in King Edvvard\s time. To the thanks- 
giving for Ood'*s blessings to the church in the? saints departed 
this life, a prayer was added, that they witli ns, and \ve with 
them, may liavo a glorious resurrection now, tliose wor<l,s, 

they with us,’’ as seeming to im]>ort a prayer for tlie dead, 
were left ouf*^ # 

The primitive reformers, in any country of Europe, thongli 
they zealously opposed the pajial t}'ranny, were far from 
adopting the jirinciplo of religious toleration ; because siudi a 
principle would have been unsuitable to tbeir circumstoncos, 
which required they sliould combat the most invotorato pro- 
jiulicos, Jind overturn an artful system, wbich had inijiropcrly 
acquired respect and authority. 

?n England, tln^ king succeeded to tlie suyiremacy which 
Iiad been vested in the Roman pontiff*; ho liccarne tlie judg(j 
of orthodoxy in matters of religion, and assuined the penver 
of directing the modes and forms of religious worship. This 
authority was by Henry VI 11. delegated to i\ single person, 
with the title of ‘‘ Lord Vixagereiit.” 

In this reign, parliament entrusted such jurisdiction to a 
body of men, and empowered the queen to appoint a com- 
mission for the exercise of such authority. 

Tliis alteration was an im]iroveinent; but from being so lifdlo 
fettered by tlio rules of positive law, this court was calculated 
to indulge religious rancour and animosity, and likewise to 
accustom tlie people to yield to political sulqec.tion ; — thus, in 
1583, a commission was issuetl, consisting of forty-four coin- 
mlssioners, being either bishops, privy councillors, clergymen, or 
civilians, and after reciting the Acts of Supremacy, Uniformity, 
and twa) others, directs them to inquire, as well by oaths 
twelve good and lawiVil men, as by Nvitnosscs, and all other 


2 Burnot, 7B'> — 717* Sparrow’s Collection of Canons, 07 — 
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iiioaiivS they can devise, of all oftoiices, contempts, or misde- 
meanours done and committed, contnuy to the tonour of the 
said several acts and statutes ; and also to inquire of all here- 
tical opinions, seditious books, contempts, conspiracies, false 
rumours or talks, slanderous words, and sayings, &c. contrary 
to the aforesaid laws. 

Power is given to any three coniniissiouers, of whom one 
liULst be a bishoj), to punish all persons absent from church, 
iiccording to the Act of Uniformity; or to visit and reform 
heresies and schisms' according to law ; to efeprivo all beneflced 
persons holding any doctrine contrary to the Thirty-iiino 
Articles ; to punish incests, adulteries, and all oilerices of the 
kind ; to exaniine all suspected persons on tlieir oaths, arnl to 
punish all who sliould rcfiise to appear or to obey their onlcrs, 
by spiritual censure, or by discretionary fine or iinprison- 
iiierit ; to alter mud airien<l the statutes of colleges, cathedrals, 
schools^ and other foundations, and to tender the oath of 
supremacy according to the act of parliament'*. 

There is no middle course, in dealing with religious 
snctarics, between the porsecutiou that extormi nates, and the 
toleration that satislios, and, conse<[iieiitly, the fines or im- 
jvnsonrnent, deprivations and HUS))cnsions of tlie clergy wer(3 
luimerous, and comprelionded, at one time, the third of all the 
ecclesiastics of EnglaiKU. 

This policy seems never to have accorded with that 
of Burleigh, who, in writing to (ilriridal, in loTo, says, ‘‘that 
tliougli he liked not the unruly reprehouders of the clergy at 
this time, yet he feared the ahuso of ecclcsiasti(^al jurisdiction, 
hotli l)y bishops imd archdeacons, gave too great an occasion 
to those stoical and irregular rovers to multiply their invec- 
tives against the state of our clergy’*.'” And, in another letter 
to Whitgift, when again speaking of filling up ]>refef'ni(M)ts, 
that, “ he saw such worldlincss in many, that were otherwise 
alFected before they came to the cathedral churches, that lui 
feared the places altered the meiU:''’ — “ neither was a rege- 
nerated class to he anticipated from the poj)ery of Oxfovfl or 
the Puritanism of Cambridge*®."’’ 

Its methods of inquisition, and of administering oaths, are 
described as liaving been very unjust:— tlius liord Burleigh, 

• I HalWs Const. Hist. 271. 5 Hnme, 2C.^. 

^ 1 Neal, 479. 5 Hume, 454. ® Strj'jxi's Grltnlal, 2JU4 

® Strypes Whitgift, I. :i38. Ibid. 010. Strypo’s GriJidal, 190. 
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alluding ter the articles of examinaticni^ Whitgift, 

1 568—1603. it gf) penned, s of branches and oireumstances, 

as he thought the inquisition of Spain used not so many ques- 
tions to comprehend and trap their preys/^.-' 

TMmhaih com- jjut til© qiio^n, in a letter to the archbishop^ said, she was 
per^ beeper*' Tcsolved that no man should be sutfered to decline, either on 

hand, from the direct line limited hy 
authority of her laws and injunctions ; and charged him by 
all means lawful to proceed therein^*.'” 

With respect to* the ecclesiastical jnrtsdiction, the clergy 
only executed the laws, wdiich parliament could have re- 
pealed; and as to the filling up of preferments, the clergy 
were more coiripetent to form an opinion than a more political 
chief, such' as Ihirloigh. It is, however, to be regretted, that 
the clergy did not ])ractise religious toleration to a greater 
extent, and pursue a course different from that which they 
adopted, in some lew matters wdiich were of real insignifi- 
cance, but which w^erc magnified into crimes by the papists 
and puritans, Mdio during their political existence have always 
been regardless of pure constitutional reform, but ever carping 
at mere matters of detail ; in fact, like insects, avoiding the 
sound jjarts of animal matter, but invariably settling upon 
sores or scars. 

In l/>62, parliament and the eonvocation of the province 
of Canterbury were convened, when a draft of the Thirty-nine 
Articles was presented to the convocation by Archbishop 
Parker. He omitted four articles of those of Edward VI., 
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which formed the X., XVI., XIX,, and XL!., of the forty-' 
two. He introduced four new ones, V., Xll., XXIX., 
XXX,, and altered, more or less, seventeen of the others, IL, 
VI., VTI., IX., X., XL, XVIL, XXIL, XXIV., XXV., 
XXVII., XXVIII., XXXIL, XXXIV., XXXV., 
XXXV L, xxxvn. 

Aiterationsmade llie convocatioii whicli met January 11 , 1563, made several 

pan^Vy altoratioiis in the copy prepared by Parker. They omitted 
XL., XLl., and XLII.; and when they were printed, the 
XXIX. also, was left out : they altered IIL, IX., XXL, 
XXV., XXVIIL, XXXIV,, and the title of XVL The 
Articles so changed w^ere subscribed by the Upper House of 


Fuller, 198. Neal, c. 8, Strype's Whitgift, 336, 362, 366. App. H2. 
4 Strype, 307. 8 Hume, 454. 5 Lingard, 519. 

Murden, 183. 5 Hume, 454. 
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Convpe»tioii. on 29^^^ Januarj^ and by the Lower Houpe 
on tbo 5tb of Fet^uary. 

In 15 p6^ a bill w^ brought into parliament to confirm 
them; it passed the Commons, but was dropped in the House 
of Lords, by tlie queen‘'s command. 

In. 1571, the convocation revised the Articles of 1562, and 
irnido some alterations in thein ; and by Stat. 13 Elizabeth, 
c. 12, it .was enacted, that ‘‘ all ecclesiastical persons should 
subscribe to all the Articles of Religion, whieli only concern 
the confession of the true Christian faith and the doctrine of 
the sacraments, comprised in a book jmj)rintGd, intituled, 

‘ Articles,’ whereupon it was agreed by the Archbishops 
and Bishops, and the whole Clergy in Convocation, holden 
at London in 1562, according to the computation of the 
Church of England, for the avoiding the diversities of opinions, 
and for the establishing of consent touching true religion, 
put forth by the Queen’s authority.” It seems that under 
this statute, Articles XIX., XX,,‘XXXV., XXXVI., are 
not included ; but all acts of parliament made subseejuent to 
this period, which mention the Articles, refer to this act, as 
settling the Articles, and the rule of subscription to them. 

In the convocation wdiicli was sitting at the same time, 
Parker commenccMl a review of the Articles, for the purpose 
of sanctioning, by the authority of convocation, the Articles 
which should be required from the clcrg)^ VVlien some 
trifling alterations had been made, and Article XXIX, 
restored, these Articles, then emisisting of the present 
XXXIX., w'cre subscribed by the lJp]>er House on May 11, 
and afterwards published under the superintendeiico of Bishop 
Jewel, and the ratification with which they now conclude 
was added Disputes arose as to the authorised copy of the 
Articles, but which were virtually settled by the canons 
passed in the convocation of 1604. 

Dr. Burnet briefly sums up the essential alterations, which 
were thus effected, in the Forty-two Articles under Edward VI. , 
as follows. 

In the third article^*, the explanation of Christ’s descent to 
hell was left out. 

1 Short’s Church Hist. 488, 489. I Butler’s Hist. Rom. Cath. 288, 289. 
Strype’s Cranmer, 422, Lamb, 13, 24, 25. 

** These articles are to be found in 2 Burnet’s Hist. Ref. part IL 291, 
n. 55 ; et etiam Sparrow’s Collection of Canons, 91 — 106, 
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In that about the Scriptures, they now added an enunieva- 
tion of the canonical and apocryphal hooks; declaring, that 
some lessons were read out of the latter, for the instruction of 
the people, but not for confirmation of the doctrine. 

About the authority of the cl lurch, they now added that tho 
clmrch had power to decree rites and ceremorii(3s, and lia<l 
authority in controversies of faith, but still subordinate to tlie 
Scripture. 

In the article about the Lord’s supper, instead of the rcfut<v 
tion of the (corporal presence, from the impossibility of a body’s 
being in more places at once ; from whence it follows, that 
since Chrlst\s body is in lioaven, the faithful ought not to 
believe or jirofess a real or corporal presence of it in the sacra- 
ment, — in the now articles it is said, “ That the body of' 
Clirist is given and received after a spiritual manner; and tlio 
means by which it is received is faith 

111 1570, the inftilliblo Pins V. issued the following bull, in 
which after reciting the offences of the (jnecn, the pope, “ out 
of the fulness of liis apostolic power, dotdares Elizabeth, being 
a lierctic, and a fovourcr of heretics, and her »adherents in the 
matter aforesaid, to have incurred tho sentence of anathenia, 
and to be cut off from tbe unity of the body of Clirist. More- 
over we declare her to bo deprived of her pretended title to the 
kingdom aforesaid, and of ail dominion, dignity and privilege 
whatsoever; and also the nobility, subjects, and {leople of the 
said kingdoms, and all others, which have in any sort sworn 
unto her, to be for ever absolved, from every such oath, and all 
manner of duty, dominion, allegiance, and obedience, as wc 
also do, by the authority of these presents, absolve them, and 
do deprive tlie same Elizaiieth of her pretended right to tlu^ 
kingdom, and all other things aforesaid ; and we do coininand 
and interdict, all and every the iioiilerncn, subjects, people, 
and others aforesaid, tliat they presunie not to oliey her, or 
her monitions, mandates, and laws ; and those, which shall do 
to the contrary, we do imiodate witli the like sentoiicc of 
anathema. 

“ And, because it were a matter of too imich difficulty to 
carry these presents to all places, where it^may be noodfiil, our 
will is, that the copies thereof, under a public notary’s liand, 
and sealed with the seal of an ecclesiastical prelate, or of his 


2 Buruet, 720 ; sed vide Ibid. 727, 720 ; et MSS. C. Cor. Clirist. Caut. 
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court, shall carry nltogotlier the same credit with all people, 
judicial and extrajndical, as tliese presents should do, if they 
were exhibited or shown. Given at Rome, at St, Peter’s, in 
tl)o year of the incarnation of our Lord, 1570, the 5th of the 
calends of May, and of our popedom the 5th yea^/’ 

This bull, as avoII as tliafc Avliicli was issued b}" Paul III. 
against Henry VHl., illustrates that the principles of the 
Churdi of Romo were, at this period, inconsistent with tlioso 
of the Englisli constitution ; in fact, many criminals who were 
punishod in this reigni for treason, were the* mere instniinents 
of the Roman Catliolic clergy, who considei’cd that otFenco 
justifiable, as against the siipreTnacy of the Anglican clnnvdi, 
and it was for tmmnf, and not for their adborenco to Romo, 
that many of theTiiselves wore justly executed. 

This bull was also recognised by Gregory 111. and by Sixtus 
who issued another bull equally A'icious. Pius V. was 
beatified by ('lenient X., in 1072, and canoni>^cd by (Jlemeiit 
XL, in 1712; it therefore seems that up to 1712, the “ infal- 
lible and nover-clianging Ghurcli of Rome’*' recognised the 
|>rinciple of the I V. Lateran GouiiciP®, and also the acts of 
deposition by Ibinl III., I^ins V., Gregory ITL, and Sixtus V, 
Notvvithstandirig these in 1788, and 1780, six Roman 

Catliolic universities, Louvain, Douay, Paris, Alcala, Valla- 
dolid, and Salamanca in answer to <{uestions circulated under 
the directions of Mr. Pitt, denied the recognised existence of 
any poAver being in the ]) 0 ]ie to depose a temporal prince. 

The only deductions that can bo made from such piajmisos 
are, either that the (linrcli of Rome is fallible and ever- 
changing,” or fiiat tiie imi’ccrsities liaAa? been guilty of the 
basest preA^arication of truth ; and the eanons of the Roman 
Catholic cliureli Avould have justified, nay, havo rigorously 
rofjuired, such a line of dishonourable and treacherous conduct 
on their part, because it Imd a tendoncy to sei'vo the s])iritnal 
and temporal interests of that church ; ‘vfor faith is ojdy to bo 
Kept AAnth a heretic, wlnru it is inexpedient to act otberAAnsc,” 
The following extracts from I LL I jaterau (..K)uncil, a* f). 
11711, and from Dens'* Theology, justifying ])erjury and fraud, 
for the benefit or convenience of the Roman cimrch, will either 
sorA'e as an ansAAXir to, or ossontially afi'ect the credit of the 
decrees of the Gallican church, in 1(>825 and other siiuilar 
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farces, denying the authority of the pope, in the height of his 
power, to depose heretical princes. 

. Nor let our decree bo impeded, if perchance somo 
one shall say that he is bound by an oath to preserve the cus- 
toms of his church. For those are not to be called oaths, but 
rather perjuries, which are contrary to the good of the church, 
and the appointment of the holy fathers 

‘‘ What if any one should be asked whether he be a priest, 
a monk, or a bishop, — is he bound to confess?’’ 

The general answer in opposition to Pauwels’ is, — No; 
because such titles are certain accidents of religion, and there- 
fore, by concealing them a man is not thought to conceal 
anything essential to the faith, wherefore he who should deny 
himself to be a priest (for example) when he really is one, 
only tells a official 

. Granting the argument of Gamaliel to bo valid, 
there is this difference ; that the cause of unbelievers is not 
doubtful to the judges of the church, as that of the apostles 
was to the Jews, but it is clear that it is certainly^ false find 
condemned, whence it is not to be tried or apjiroved, but eoctir- 
pated^ unless there may be some yirudential reasons which may 
induce us to tolerate it“®,” 

In consequence of the malicious bull, by l^ius V., and from 
its directions being ably supported by numerous “ black-stoled 
ministers of crime,” the legislature, by Stat. 1*1 Elizabeth, c. 
1, enacted that persons who affirmed tlnit Elizabeth was not a 
lawful sovereign, — or that any other had a preferable title, — 
or that she was a lierotic, schismatic, or infidel, — or that the 


. . . Noc noatram const! tiitionciu iinpediat, si foi*to aliqiiis ad conscr- 
vandam Ecclesiai sutn coiisuetudmem jnrainento se dieat adstrictiim. Non 
enim dicenda sunt juranienta, sed potius perjnria, qujB contra ntilitatcrri 
Kcckisiasticain, ct sanctorum patrum venhint instituta, (Cone. X. 1517.) 

Quid, si quis interrogetur : an sit sai^erdos, Veligiosus, episcopus, etc. an 
tenetur confiteri ? (2 Tlieolog, Mor. et Dog. Petri Dens, 65. Ex typ. B. 
Coyne, Dublin, 1632.) 

Responsio communis contra Pauwels est negativa, quia tales tituli sunt 
qumdam accidentia religionis; adeoqiie ilia tacendo non censetur aliqnid 
essentiale fidei tacere, Propterea, qui se negarit v. g. sacerdotem, cum talis 
sit, tan turn mendacinin officiosum committerit. Ibid. 

Dato, quod Gamaliclis aigumentatio subsistat, disparitas est, quod causa 
inftdelium non sit judicibus ccclesi® dubia, prout causa apostolonim erat 
Judseis : sed constat, illam certo falsam esse et damnatam ; unde tentanda 
non est vel probanda, sed extirpanda, nisi adsint rationes, qu«e illam tole- 
raudam esse suadeant, (Ibid. 63.) 
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right to the crown and the succession could not he determined 
by law, were guilty of treason. 

And by Stat. 13 Elizabeth, c. 2, persons procuring, or 
bringing in bulls or briefs from the pope, and absolving others 
by virtue of them, or receiving such absolutions, were declared 
guilty of treason: and their aiders and abettors were made 
guilty of the penalties of prwmimire ; persons concealing bulls, 
&c., for above six weeks were punishable for misprision of 
treason ; and priests bringing Agnus De^’’ and similar arti- 
cles, blessed by the pope, or by his authorit 5 % to which pardons 
OP immunities were annexed, were subjected to the penalties 
of prwmunire. 

In the construction of this act, it appears to have been 
understood that the absolutions which it mentions, did not 
denote absolutions, given in sacramental confession, but those 
absolutions only which were granted by special faculties. 

Gregory XIII., having succeeded Pius V., granted that the 
bull of the latter, forbidding the subjects of Elizabeth to obey 
her, or her laws, under pain of excommunication, should bo 
understood in this sense, That it should always oblige the 
queen and heretics ; and should by no means bind Catholics, 
us matters then stood ; but thereafter bind them, when some 
public execution of the bull might be had or inade‘^^;’" tlms 
recognising the principle of the bull of Pius V., and suspending 
the action of it only till circumstances nuide an execution 
of it feasible. 

It cannot, therefore, be a subject of surprise, that the 
Roman Catholics had been and were incessantly engaged in 
every species of treason, so much so, as to justify, in every 
respect, Stat. 23 Elizabeth, c. 1, which commences witli a 
recital, That divers evil-affected persons had practised 
contrary to the meaning of Stat. 13 Elizabeth, c. 2, by 
other means than by bulls or instruments, written or printed, 
to withdraw divers from their obedience to her majesty, and 
to obey the usurped authority of Rome : for rcforination of 
which, and to declare the true meaning of that statute, it was 
enacted, — that all persons who had, or should pretend to have, 
power to absolve' or withdraw any of her majesty’s subjects 
from their natural obedience to her majost/; or to withdraw 
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3 Butler’s Hist. Rom. Cath. 366. Lord Burleigii’s Execution of Jus- 
tice for Treason, 12, i:i. Jesuits’ Memorial, 26. Card. Alloa’s Admonition, 
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EtizABiiTH. them from tho establislied religion, to the Romish religion 
* or who should move them to promise any obedience to aoj 
pretended authority of the Soe of Rome, or to any otbei 
potentate, or do any overt act for that purpose, should be 
adjudged traitors, and suffer and forfeit, as in the case of higli 
treason.” 

Persons absolved, and their aiders and abettors, and personi? 
knowing and not disclosing those practices, were rendered 
guilty of misprision of treason^ Every person saying inusi: 
was to forfeit two tiuiidred marks, and every person hearing it 
one himdred ; and each was to bo imprisoned for a year, and 
ronnitiVsfor till lio jjaid tlic fliio. l^vcry person above the age of sixteen 
years, who sliould forbear from going to church, or to the usual 
both, c. ' 2 . place of common prayer, contrary to Stat. 1 Elizabeth, e. 2, 
was, upon conviction, to pay 20/. for every month ; and if he 
should absent himself from it during a whole year, he was to 
bo bound in 200/. sterling for Ins good behaviour. Persons 
keeping schoolmasters, either not conforming, or unlicensed 
by |;he bishop of the diocese, were to ])ay, for every month, 
10/., and the schoolmaster was to bo iniprisoned for a yoai’. 
Josttits aefinea. ^fho votaries of Rome having imported a dangerous body 
called Jesuits,'’ — a set of men whoscj mental and physical 

energies, were ever on the alert for the execution of any 
treason, murder, or felony; — the legislature were compelled 
H£pross<>d hy to rcprcss tlus iiuisauce, and tlio Stat. 27 Elizabeth, c. 2, 
stat, 27 niizbeti), — after reciting that divers persons, called or professed 
Jesuits, seminary priests, and other priests, who had been, and 
from time to time were made, in the parts bewond tho seas, 
by or according to the order and rites of the Romish church, 
had of late years come in, and been sent, into the realm of 
.England, and otlier of the (queen’s majesty’s <lominions, of 
purpose, (as it had appeared, as well by sundry of their own 
examinations and confessions, as by divers other manifest 
means and proofs,) not only to withdraw Iier highness's sub- 
jects from their due obedience to her majesty, hut also to stir 
up and move sedition, rebellion, and open hostility within her 
highness’s realms and dominions, to the great endangering of 
the safety of* her most royal person, and to the utter niiu, 

. desolation, and Overthrow of the whole realm, if the sanic 

should not be sooner, by some good means, be foreseen ainl 
Expulsion of prevented,” — enacted, 

That, all jesuits, seminary and other priests, ordained since 
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the least of the nativity of St. John Baptist, in the first I^lizabeth. 
year of her majesty^s reign, should, within forty days after 
the end of the then session of parliament, depart out of the 
realm. 

That Jesuits, seminary and other priests, religious or eccle- 
siastical persons, ordained or professed since th6 sanie time, 
should not come into or stay in the realm, under pain of being 
judged and suffering death as in the case of high treason. 

I'hat every one who should, after the forty days limited, Felony to receivo 
receive, relieye, comlort, or maintain auy^ueli jesiut, mis- 
sionary, or other priest, knowing him to bo such, should be 
adjudged a felon, and suffer death without bonellt of clergy. 

That if any subject, not being a Jesuit, missionary, or other 
priest, brought uj) in any college of Jesuits, or in any seminary 
in foreign parts, should not, wdthin six montlis after procla- 
laatioii made in tlio city of London, return and submit to her 
majesty and her laws, and take the oath [ircscrilicd liy the act 
of the first year of her majesty, or should otherwise return 
without submission, he should suffer as in the case of high 
treason. 

That if any person should send or give any money or relief liciumtion for- 
to any Jesuit, missionary, or otiier priest, or to any coJ lege ot coiicKoof je»iiits. 
Jesuits, or to any seminar}, or to any person in the same, or 
to any one returned thence without submission, every person 
so offending, should incur the danger and penalty of piw- 
nmnire. 

And that every pei*son wlio, after the forty days, should 
know of any Jesuit, seminary, or other priest, that did abide 
in the realm, and should not discover the same to sonni justice 
of the peace, or other higlier oflicei', within twelve days after 
knowledge, ho should be lined and imprisoned at the queen's 
pleasure. 

The object of the Statutes of llecusancy was to compel a object of the 
regnUir attendance at the service of the churcli. For this 
pur{)Ose, Stat. 1 & 23 Elizabeth, cc. 2 & 1, as prmiuusly 
stated, subjected those, who absented thoniselves from church, 
to a forfeiture of Is. to the poor for every Lord's day on 
which they should so absent themselves, and of 20/. to tlie 
crown if they continued such absence for a mouth together. 
l^A'ery fourth Sunday of absence being lield to complete the 
month, and thus thirteen montlis were, in relation to these 
l>enaltics, supposed to oecuc iu every year. And those \vho 
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EI.IZABET 1 I. go absented themselves from the English Catholic church 
^1688—1603. appellation of “ recusants.'” 

Obatinately ro- By Stat. 35 Elizabeth, c. 1, persons obstinately refusing to 
attend the service of the church, or impugning the authority 
church, or iin- the oueen in ecclesiastical causes, or persuading others to 

l»ugninK the cc- ^ ^ l /• i ”, 

ciesiiuiticaiau- do SO, or assisting at unlawtul assemblies or conventions of 
religion, were to be committed to prison, and to remain there, 
stat. Eiiy^i- till their conformity to the established Aurch, or till they 

beth,c. 1 . niade the submission and declaration contained in the act. 

By this they were to acknowledge their offence to God, in 
contemning her majesty’s authority, to declare that no person 
had any power or authority over her, and to promise to obey 
in future all her laws, — those in particular which prescribed 
attendance at the service of the church. Offenders not con- 
forming, were ordered to abjure the realm, and depart from ifc, 
as in cases of abjuration for felony; if they refused to abjure 
the realm, or afterwards returned to it, they were to be ad- 
judged guilty of felony without benefit of clergy, and to forfeit 
to her majesty all their goods and chattels absolutely, and the 
income of tlieir real estate during their lives. 

Popis}irecu« 4 inte- ''i^hesG penalties not being thought sufficiently severe for 
xmvict. public safety, ‘‘ popish reciisants-convict ” were, by Stat. 3;) 

Elizabeth, c. 2, ordered to return to their usual places of 
abode, under pain of forfeiting tlieir personal property and for 
their lives losing the issues of their real property, and if they 
removed from their dwellings to a greater distance than five 
miles, they were subjected to a similar penalty; a Jesuit, 
seminary, or other Gnassing priest, who, on his examinations 
before a magistrate, should refuse to answer directly whethej* 
he were a Jesuit, a seminary, or a massing priest, was to be 
committed to prison, to remain there, till answer, without 
bail or mainprize. 

i.st!nction bo- Till Stat. 35 Elizabeth, c. 2, l^rotestaiits and Catholics 
were equally considered and called recusants,” and equally 
ishrecu.mntH.’’ subjoct to the penalties of recusancy; — this being the first 
penal law against popish ‘‘ recusants,” by that name, and as 
distinguished from other recusants 

This statute gave rise to the distinction between ‘‘ Pro- ^ 
testant” and “ popish recusants:” the former were subject to 
such statutes of recusancy as preceded that of the thirty-fifth 


PopisJi recu84inte- 
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Stat. 35 Eliza- 
beth, c. 2. 


Bhtlnciion be- 
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See the Articles annexed to the Commission for Recusants. 4 
Ann. 301, 419. 1 Butler’s Hist. Rom, Cath. 292, 
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of Queen Elizabeth, and to some statutes against recusancy 
which were made subsequently to that time; but they were 
relieved from them by the Act of Toleration in the reign of 
William III.; and from Stat. 35 Elizabeth, c. 2, arose also 
the distinction between papists, — ^persons professing the popish 
religion, — ^popish recusants, — and popish recusantVconvict. 

Notwitlistanding the frequent mention in the Statute Book of 
papists, and persons professing the popish religion, neither the 
statutes themselves, nor the cases adjudged upon them, present 
a clear notion of the acts or circumstances which, in the eye 
of the law, constituted a papist, or a person professing the 
popish religion. When a person of that des(}ription absented 
himself from church, he filled the legal description of a popish 
recusant;*^’ when he was convicted, in a court of law, of 
absenting himself from church, he was termed in the law a 

popish recusant-convict."'* T"o this must be added the con- 
structive recusancy, which was subsequently incurred by a 
refusal to take the oath of supremacy 

The most intolerant blood-thirsty sects, are ever the readiest 
to exclaim most loudly against the abominable cruelty and 
injustice of ])ersecution for conscience" sake, when they thom- 
Holvcs are only subjected to justifiable restrictions : thus, these 
statutes have been held up as an instance of intolerance on the 
part of the Anglican church, and that tho conduct of the 
Jioinan Catholics did not justify such severity; tho best 
answer to such calumnies is, the bull by Sixtus V., which was 
.LO'auted to Philip when the Armada was almost ready to sail, 
with directifuis for the publication of it as soon as the Spanish 
army should land in England ; but Cardinal A llen was 
ordered to notify, in the mean time, tho contents of it to the 
English Roman Catholics, which he did by a small pamphlet, 
intituled, The Declaration of the Sentence uf Sixtus 
Quintus."" 

It begins with calling the queen"s government impious 
and unjust, herself an usurper, obstinate, and impenitent, 
and so no good to be exy^ected, unless she should bo deprived. 

Therefore Pope Sixtus V., moved by his own and his 
prodecessoris zeal, and the vehement desire of some principal 
Englishmen, hath used gre«t diligence with divers princes, 
especially with the Spanish king, to use all his force, that she 
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1 Butler’s Hist. Hem. (Jath. 298. 
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might be turiietl out of her dominions, and her adherents pun, 
ished. A nd all this for good reasons. 

‘‘ Because she is an heretic, schismatic, is excommunicated 
by former popes ; is contumatjious, disobedient to the llornan 
bishop, and lisith taken to herself the ecclesiastical jurisdiction 
over the souls of men. 

Because she hath, against all law and right, usurped the 
kingdom ; seeing none must be monarchs of England, but by 
the leave and consent of the pope. 

‘‘ Because she«I)ath committed many injuries, extortions, 
and other wrongs against her subjects. 

‘‘ Because she hath stirred up seditions and rebellions 
between the inhabitants of neighbour countries. 

‘‘ Because she hath entertained fugitives and rebels of other 
nations. 

Because she sent and procured the '^^fiirks to iuvado 
Christendom. 

Because she persecuted the English Romanists, cut olf 
tho Queen of Scots, and abolished the Roman religion 

Because she hath rcje(*ted and excluded the ancient 
nobility, and proniotml to honour obscure people; and also 
useth tyranny. 

‘‘ Wherefore, seeing these oftenco.s, some of them rendering 
her incapable of the kinifdoni, others imwortliy to live, his 
Holi ness, by the power of God and tlie apostles, ronewetli the 
censures of Pius V. and Gregory XI It. against her, excoia- 
muiiicatc>s and deprives lier of all royal dignity, titles, riglitH, 
and pretences to England and Ireland ; declares her illegith 
mate, and an usurper of the kingdoms, and absolves all her 
subjects from their obedience and oaths of allegiance due to 
her. 

"" So ho exj)ressly eommandeth all, under pain and penalty 

The church of Rome calls hc3\SGlf the (Catholic church,” and asserts 
that “ they who helicivo the holy ( Jatholic church must necessarily believe 
tliat the doctrine propounded by her is tliat wliicli was revealed by tJie Son 
of God.” But the (Thui'ch of Rome is not the Catholic or universal church : 
w hich consists of all the di#ereiit particular chinches scattered throughout 
the w\>rld. One jiart of thi.s church she may he, though one of the 
corrupted parts of it; hut she is no more the w'hoJe Catholic or univei'sal 
chui'cii, ‘‘ than,” according to Archbishtj) Seeker’s definition, one diseases 
lind>, tliougJi perhaps the larger for being diseased, is the whole body <>1 ^ 
man.” \Vluitev(;r, therefore, may he believed coJicerning the holy Cathoh^^ 
church, needs not to he believed concerning the Oimrch of Rome.— 
Maul’s Romanism and Holy ^iJClipture, (#{?. 
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of God''s wrath, to yield her no obedience, aid, or favour what- 
j?oever, but to employ all their power against her, and to join 
tliemselvesj with the Spanish forces, who will not hurt the 
nation, nor alter their laws or privileges, only punish the 
wicked heretics. 

‘‘ Therefore, by those presents, he declares, tliat it is not 
only lawful, but commendable, to lay hands on the said 
usurper, and other her adherents, and for so doing, they shall 
1)0 well rewarded. 

“ And lastly, to all these Roman assistants, is liberally 
granted a plenary indulgence and remission of all their 
sins 

The foregoing documents, connected with those that have 
been cited in the reigns of Houry VI 11. and Fkluard VT., are 
the constitutional basis of the English Catholic Church as the 
clianges which have been siibse(pieiit]y sanctioned, are coin- 
panitively unimportant. 

Dr. >Sliort, in bis learned Histoi*y of the Oliurch of Eng- 
land,*” thus sums up the religious beneficial effects which have 
refill te<l from the Uoformatioii. We have learnt the 
liindainental truth on which tlie wdiolo of Christianity rests, 
whicli is itself Cliristianity ; that ^wc are accounted 
righteous liefore God only for the merit of our Jjord and 
Saviour Jesus Christ, by faith, and not of our own works or 
doservings,’ That good Avorks, however pleasing to God, are 
only accej)ted as proofs of the faith which we entertain of tlio 
mercy of heaven, and as proceeding from love towards Him 
wlio hath redeemed us. That acts of ]ieuitenco, howcA^n* 
sincere, <-an in no case be deemed a coiiipciisation for our sin, 
'dtliough they may proAX* useful to ourselves in preA^enting a 
ropotition of our crimes; and that there is no saerilico for sin, 
but the atonement whicli was once offere*! on tlie (‘ro.ss. 

‘"The establishment of these truths vurtual I y got rid of the 
greater part of the sujif^rstitious rites with Avhicb religion had 
been ov^envhelnied ; and she Avas again enthroned in tlie he;ii*t 
‘d‘ the true believer, instead of being identified Avith ceremo- 
uious obseiwances. 

A communion had been substituted in lieu of the mass ; 
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1 T>uianu8. Hist. 89. 1 Metoren, Hist, du Pays Bas, J5, La Ilaye, 1081. 
Poulisi, 2ud edit. 10 Piuxliewso’s Pilgrims, c. ll. 
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and with the rejection of the doctrine of transubstantiatioiu 
the laity were taught that the body and blood of Christ are 
verily and indeed taken by the faithful alone in the Lord’s 
Supper; the eflScacy of which consists in the institution of 
Clirist, and the state of their own consciences, and not in tlio 
magic virtue of priestly ofiBces. 

The personal responsibility of the individual Christian wstn 
clearly insisted on ; and though the laity were not deprived 
of the comfort and aid of spiritual guidan(5e, yet that inquisi- 
torial power which the clergy had exercised, by means of 
auricular confession was removed, and the priesthood became 
the directors of their flocks, and not the self-constituted judges 
of the terms on which ]>ardon might be obtained from the 
Almighty. They were still the keepers of the keys of tlie 
kingdom of heaven ; but by the dissemination of the 
tiires, and the progress of education, the rest of their brethren 
were permitted to guide their own footsteps towards the gates 
of paradise. 

“ The Bible was indeed committed to their peculiar care, but 
it was not withheld from the hands of the people; so tliat 
though it was their especial duty to lead on their fellow 
servants in the right path, yet they could no longer, like the 
lawyers of old, take away the key from others, or prevent 
those from entering in who would gladly do so. 

‘‘ All were taught to examine for themselves ; and though 
little toleration was now granted to any who ventured to differ 
from the queen, yet the first great step towards religious liberty 
was irrevocably made, when it was authoritatively asserted, 
that every assembly of human beings was liable to err, even 
in things pertaining to God. 

At the same time a very material diminution was made in 
the power of the church, considered as a body distinct from 
the laity, when its memberAS were allowed to connect them- 
selves to the rest of society, by those ties of matrimony whi(di 
tlie laws of God has left open to all : for these bands, which 
attach tlie individual churchman to the nearer concerns of 
private life, cannot fail to weaken the interest he feels in the 
political welfare of the ecclesiastical body, to which alone tlie^ 
earthly affections of the unmarried must be wedded. 

The property of the church, and that influence which is 
ever connected with its possession, had undoubtedly in former 
times been too great for the welfare of the kingdom ; but tho 
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Prbtestant monarchs had taken good care to pretent the ELTZABBtfir^ 
recurrence of this evil : nor can it be denied, that the poverty 
which succeeded its too wealthy state, was in many respects 
injurious to the cause of vital religion, as it neither afforded 
the ministers of God's word such facilities for ^education as 
their profession required, nor gave them the means of keeping 
up this outward respectability before their flocks. This was 
peculiarly felt by many of the newly-appointed bishops, who, 
returning pennyless from their foreign hiding-places, found 
themselves on a sudden exalted into situations, from which 
much worldly pomp had always been expected, and for the 
supply of which, the revenues of their preferments were totally 
inadequate. 

“They were forced, therefore, in their prosperity, to exercise tho church in- 
that patience which they had long practised in the hour of 
misfortune ; and by the sacrifices which they were called on 
to make, the momentous truth was daily impressed on them, vanew the into- 
a truth which it would be well if none of us forgot, that the cmircii.^^** 
church establishment is intended to promote the cause of 
religion, and not religion to advance the interests of the 

In conclusion, — The Statutes and Acts of Convocation, by InKNrrry or thjb 
which the “ Reformation" was accomplished, have been cited, itrcHuUn not 
from whence it will be perceived that the identity of the “ Eng- okhthoyko 
Jish Catholic Church" was not destroyed under the Tudors. 

The only diftbrence in the “ English Catholic Cluirch" 
as it existed jirevious to the d}'nasty of the Tudors, and as it 
.stood at the termination of the reign of Elizabeth, was, that 
certain ecclesiastical abuse.s had arisen, which were corrected 
hy parliament and the clerical synods in convocation under 
Henry VIII., Edward VI., and Elizabeth; but the identity 
of the “ Engli.sli Catholic Church " was never destroyed. 

The best illustration of the mode in >vhich the Reformation iiiustmtionof 
was effected, is S^t. 5 and 6 William IV. c. 76. It having 
hcen proved that positive abuses existed in “ Municipal Cor- 
porations," parliament, in 1835, made enactments to correct 
such abuses, but in all other respects the rights of such cor- 
porations were left unimpaired, and no corporation lost its 
original identity. 


1 Shores Church Hist. 360—363. 
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So with tlio “ English Catholic Chtireh,'' It having boen 
pi‘oved that positive abuses existed in the English Catholic 
Churtdi,'” its clerical synods in convocation, its lay synods in 
parliament, or the crown, by power placed in its hands by the 
joint authority of those synods, marie, during the reigns ot‘ 
Henry VI 11. , Edward VI., and Elizabeth, certain enactmenis 
to correct such abuses, but in all other respects the rights of 
the English Catholic Churcir** were, essentially, left miim> 
paired, and the “ English Catholic Church'” never lost its 
original identity. " 

That sect which is now coriimonly called “ Uoman 
Catholics” are nothing but a inei-o body of iliHsenters from 
the English (ktliolic (dnircli,'’^ and Inive never, constitu- 
tionally s|)caking, been arbitrarily dcjfrivod of a v ested right. 
However numerous and rcsjicctable, they did and eouhl dis- 
sent only in their individual and private, and not in any 
corporate or collect] v(^ capacity, IVoui the authoritative regu 
lations and changes made hy the legally-constituted povva is.^ 
to Mdioin alone belonged the right to decide on matters of 
doctrine and practice. 

TlieCbnrcli oi* Home at the presemt day, cannot be identiiicd 
with the Clmrcih of England ])vevious to the Ileforaiatiiin : tin: 
Roman Catholic hisbops in Ihigland and >ScotlaiuR“ arobislio]>> 
of foreign sees, and neither they, nor those who have Ixcn 
schismatically conse(*rated for the sees in Ireland, wliicli at ih' 
time were canonically filled, can trai'e any descent from tlir 
bishops of the ancient churches in these kingdoms : the no\v 
bishojfs of the Church of England, ])cing the only" representative^ 
by einscoj>al mecesslon of the ancient Celtic and Anglo-Saxo]' 
churches ; and the strongest illustration of this |)osition is, tliat 

The Irish hishops almost unaniTiiously consented, in the heginuin; 
of hdizaheth’s rtdgn, to remove the juii.sdiction of the Ttonian ]>ontitf.'’-“ 
Ijelaiid s lilist. IreJaud, book iv. c. I, The consequence was, tJiat foi' ; 
leiJgtJi ot time there wt're scarcely any bisho})s in lrelan ‘1 

M’taavran, titular Archbishop of AiTnagh, was sent over fi’om 8 i>ain 
In l fJ 21 , we are informed by O'Sullivan’s Hist. C’ath. Ibeniiat, “ tliat tlioi’i 
were two popisli bisho]>s in Ireland, and two others Avho resided in Bpani 
Ihesc persons were ordained in foreign 00111111108, and could not trace ila'i 
ordinations to the ancient liish church.” — Paiinc'r’s Antiq. Kngl. Ritual 
vol. ii. 252 , note. In Ireland, the only represontative, l)y ej)i^^ou]ui 
Kuc<iession, of the church wdiich St. Patrick founded, which for stwi-i 
hundred years (*. c., till the year 1152 ,) ri^ected the Uomau jurisdktior 
and which, niter four hundred years’ experience of that tyranny, recov(.‘Vt ' 
its ancient Iroedom, is tlie reformed Catiiolic church at this day cstabJi’^lu^f^ 
there. 
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the votaries of the Homan Catholic religion are clistinguisliecl 
l)y the adoption of a now creed, which tlie ‘‘ English Catholic 
Church at no one period of her existence ever recognised 
If any severity was unjustly oxercnsed against tlio Homan 
Catholic dissenters, it was in eousiHjuence of their secession 
from the “ English Catholic Church,*’’ and of their treasonable, 
tlicugh they might he conscientious, elforts to subvert those 
ecclesiastical institutions, which had been established by the 
legislature, — coueeiving the Bisho|> of Home to l)e more power- 
hd than the king, lords, and commons, luiitod with the clerical 
synods in convocation, a priiici])le subversive of the a)mrnoii 
aial KStatute law, and as utterly inconsistent with national 
freedom and prosperity, as it is with cominou sense, and with 
tlie decrees of the ancient councils. 
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^ The errors wliicli liatl ])oen put forth by some of tlie eouncils in tlio 
inirldle ages, bad never lieoii before intriided into tbe pviblie professions of 
the Christian ehurcb. 'With regard to the most remarlcable of Oiose erroi*s, 
those propounded by tlie second Nioenc Council (a. d. 7lh>), ioiicbing 
iauigo-woi'sliip, and ];y the fourth Lateran (1 213), winch inade a lieiicd' in 
tiaiisubstantiatioii necessary to salvation, it is wortliy of remaih that f»oth 
thi'se met witli the most d(‘termined opjiosition from tlu^ English church. 
Tlie hhiglish bishops joiruMi with those of France and (lermany, at tlio 
Couiicil of X'ram^fort (7^*1), in rejecting and eondemiiing tlie tiecriHJB of the 
second ISicetie Council; and live doctrine of transubstantiation was so 
sirenuously attacked by tlie Anglo-Saxon wTiters, that the learued Mr. 
•loliiisoti, Avho edited the Anglo-Saxon (Various, does not hesitato to say tiiat 
ilio Hoinili(,‘S of /Eltric are more strongly opiiosed to that doctrine fcluin the 
jM'csent lloinilies of the Church, of .Englaud. And though fora tinu' tlie 
churcli in this kingdom did afterw ard.s entei’taiu that oiTor, and for tlirce liun- 
tlred years acquiesced in the [pretended] decreets of the Council of LatcM'aii, 
Avhicli first inadc^ a beVu'f in it luatessary to salvation, yet it. wa,s w ith great 
and ill-concealed relucdanciL So nnudi so, that T’onstal, liLshop of llurham, 
who tAvice suffered dtfprivation for his adherence to the .liisliop of .Uoine, 
and must lh(?refore be admitted to lie an impartial witness, speaking of our 
Lord’s ])resen( 3 e in the eucharist, says thus, “ Lie modo quo id fiat, satiit.'i 
t”rnf euriosum qnemque rvlirupwrc sua; conjeeiunn^ sicut liberum fuit ante 
h'<nicilium Laterarnnn.’’-^I)e Eucharistla, Ub. i. 4fi. The Chin ch of JOiig- 
laiid has nearly, if not quite, fulfilled the wish of tho good liishop. For 
though in her Articles an opinion is jilaiidy ex]>ros;sed against the doctrine, 
salvation is not denied, nor communion refusi'd to those who hold it, of’ 
wiiich a practical proof W'as afforded, when, for the first fifteen years of 
Queen Elizabeth’s reign, almost the entire body of those in this kingdom 
T^’ho adhered to the Homan doctrine, conformed to our Avorship, and com- 
uiunicated in our churtdies. 

'ITiis and the preceding note have lieon extracted from a Letter to the 
M(;nibei-8 of Parliament, by the Hon. and Bev. A. P. Pi^rceval, Loud. 1834 ; 
«nd the imblieations of that reverend author, on the Bonian controvei'sy, 
clearly demonstrate, that the Schism wJiich intornipts tlie communion be- 
tween the Churtdies of Rome and England, is wholly the work of tiie 
former, whose schismatical conduct has even brought into question her 
ciuun to the appellation of ^'■ Catholic.” 
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Chapter VI I. 

THE HOUSE OF STUART. 

A.D. 1603—1702. 

JAMES I.-.CHARLE8 I.W.CUARLES II.— JAMES II.— WILLIAM ANT> MARY. 


Section I. 


JAMES I., March 24, a. i>. 1603,— March 27, a. i>. 1626. 


1. Title of Jaioes I. to the Crown. 

2. Improper Influence exercised 

over the liorough institutions. 

3. I’rorogative of the C ^rown. 


4. Taxes cannot be levied without 

Consent of Parliament. 

5. Privilege of Parliament* 

0. The lieformation. 


1. lltle of James /. to the Croim, 

A KTER the power of alienation, as well as the increase of com- 
merce, had thrown the balance of property into the hands of 
the commons, the situation of affairs and the dispo*sitions of 
men becam(3 susceptible of a more regular jilan of liberty; anil 
the laws were not supported singly by the authority of the 
sovereign. 

An acquaintance with the remains of antiquity, had excited 
a passion for a limited constitution, and begat an emulation ol‘ 
those vi rtues, whiidi the Greek and Roman authors had recom- 
mended. 

The severe government of Elizabeth had confined this 
rising sjiirit ; hut when a new and a foreign family succeeded 
to the throne, with a prince less dreaded and less beloved, tlio 
principles of liberty appeared in the nation, and tlio disputes 
which arose during the dynasty of the Stuarts, bad no less an 
object than to determine and establish the political constitution 
of England ; and the agitation produced by so important a 
controversy, could not fail to rouse the passions of men, to call 
forth and display their most eminent characters, and to dcAC- 
lope those combinations and occurrences, whicdi tended to 
facilitate or to obstruct, the improvement of civil society. 

In every government, the magistrate must either pos.sess a 
large revenue and a military force, or enjoy some discretionary 
powers, in order to execute the laws and support his own 
authority. 

The House of Stuart were not supported either by money 
or by force of arms, and therefore were extremely jealous of 
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their “prerogative,” being sensible that when bereft of that 
privilege, they possessed no abstract influence by. which they 
could maintain their dignity or support the laws. 

From religious dissentions, and for the depression of the no* 
bility the parliament, and the majority of the nation, had 
united in superseding all laws, and levelling all limitations to 
the royal prerogative ; in fact, from envy, and Homan Catholic 
treason, the ‘‘ Charters of. Liberty^^ had been delivered up to 
the despotic will of the House of Tudor, but as the danger of 
Roman Catholic supremacy ceased, so also VR're the nation ener- 
getic in requiring a surrender of their liberties, wbich had been, 
ill some respects, so shamefully abused, — and it is to the demo- 
cratic puritans that the regeneration of British freedom may in 
some measure bo ascribed, — but their actions were not influ- 
enced by tlie pure sprit of national independence, as in truth, 
like all political “patriots,*'*' they only bellowed for liberty 
to-day, that they might roar for power to-niorrow*."'' 

Richard 11., by influencing elections, — Mary, by cornipt- 
irtg the incmhcrs, — and Elizalietlu by intimidating them, — 
acquired an ascendancy over Ih'itish freedom: James did 
not pursue the policy of Richard or liJizalieth, for want of 
(‘.‘ijiacity and resolution, — he could not pursue the example of 
Mary, in conse((aence of his not having pecuniary funds, or, 
to adopt the language of Holiiighrokc, “If King James had 
been rich, (and it \A'as in his jiower to have been so,) and 
luxury, and the offspring of Iiixurv, corruption, both which lie 
introduced, prevailed in tin; body of the people, an indirect 
and private influcTice might have been cstabliKshe<l, the nation 
might have been enslaved, by the least beloved, and the most 
despiKsed of all lier kings."" 

But the king continued poor; and indirect and private 
iufliieiice over ])a.rliainent was either not atttniqitcd, or at- 
tcunpted without effect ; because, as neither “ jiclf,"'* nor “ coi*- 
jioral punishment,’" was to be acquii'ed or dreaded, tlie patri- 
otic commons considered. “ honesty >A'as the best jiolicy,'” ami 
thus constitutional liberties were ultimately obtained from the 
independency of parliament. 

' “ Puritanism indeed,” sa;y'S South, “ is only reformed jesnitisTn, as 
jesnitisni is nothjii£r else but popislx pnritani.siii : and 1 could draw out such 
an exact parallel between them, both as to priiieildes and practices, that it 
Would quickly appear tliey are iis ti'uly brothers as cvei' were* Itoiniilus am I 
Iteimis ; and that they sucked their principles from the same wolf.” Yol, 

iii. Oas, 
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Jamks I. James procured a parliainentary aoknoMdedgment that, 
, Iinmediatolj on the decease of Elizabeth, the imperial crown 

England did, by inherent birthright, and 
hereditary ri«ht lawful and uudoubtod succcssiou, descciid and come to his 
orouTi, ^ most excellent majesty, as being lineally, justly, and lawfully. 

next, and scjle heir of the blood-royal of this kingdom®;’’" and 
subsequently claimed a right to govern the country an 
absolute sovereign, by mere prerogative — ^that is, having 
a capacity to act in opjxjsition to positive law, either in cases 
of life or seque>stratioii of property, whenever incited by per- 
sonal caprice. 

No authority, for As to tlio authority of ally person claiming an abstract 
tHurrrisht hereditary right to the crown of England, history iiufolds 
facts, which essentially militate against sutdi a proposition. 
Our kings of the Norman race were so far from succeeding as 
next heirs to one another, in a regular course of descent, that, 
as Ilolingbrokc observes, no instan(*.e can be jiroiluced of thii 
next heir s succeeding, which is not pretx'detl and follovvetl 
by instances of tlie next heiris being set aside. 
iTonry VII. hud Tlio British race began in Henry VIE: and from him alone 
James derived that right \Ylneli lie asserted in sueli pompous 
•ro'vn. terms ; tliat undoubted right to the tliroue, as ho called it in 

his first sjicech to parliament, wliich God, l>y l>irthright and 
lineal (lescent, had, in fulness of tinu\ provided I’or him."' If 
ever any prince came to tlie crowii without the least colour ol' 
hereditary right, it w^as liciiry V I E: lie had no }>vetencu to it. 
even as lieir of tlie House of Lancaster. His wife might 
have some, as heir of the House of York; though her here- 
ditaiT title was not free from objections, wbicli the cbaractei’ 
of Kd ward IV. rendered probable: but the title of his wife 
liad no regard paid to it, either by liim or the [larlianient, in 
making this new settlement. H e gained the crown by the? 
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parliament, and by his own ability. 

The national union of the two roses was a much better 
oxperlient for quiet, than foundation of right. It took place 
in Henry VIII.; it was continued in his successors ; and the 
nation was willing it should continue in King James and his 
family. But neither Henry Vlll., nor his son Edward VE, 
who might have done so wdth much better grace, laid the 
same stress on hereditary right, as James did. One of them 


^ Btat. 1 James 1. c. 1. 
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hiid recotirse to parliftinoiit on every occasion, where the suc- 
cession to the crown \vas coiicernod ; and the other made no 
scruple of giving the crown by will to his cousin, in prejudice 
of his sister’s right. Tliis right, however, such as it was, 
prevailed ; but the autliority of parliament was called in aid 
by Mary, to remove the objeetion of illegitimacy, -which lay 
ajj-ainst it. 

<77 

Elizabeth liad so little concern about lioreditary right, tliat 
she neither lield, nor desired to hold, her (trown 1)}' any other 
teiiutG than by Stat, 35 Henry VI U. c, d ; and by Suit. 13 
Elizabetb, c. I, it wiih declared high treason, during her 
life, and a pr(^mvmre after her decease, to deny the power 
of parliament, in limiting and binding the descent and inlie- 
ritanco of the crown, or the claims to it; aiid whatever 
private motives tliero worci for ])utting to ileath .Mary, (ineon 
of Scotland, her elaiiiiing a right to the tlironc, in o])i)ositioii 
to an Act of Parliament, was the foundation of the pidilio 
procoodings against her, 

TIjo IIouso of Stuart were not, in the strict sense of tl»e 
word, even legitimati? soa ercigns ; they ac<|uirc(l the throne 
from the same titl (3 as that by wliicb the House of limnswick 
became possessed of it, viz., the will of the peo[)le,'’ — l>ecaus(?, 
when James 1, ascended tlio throne, no ostal)lished law re- 
cognised his title; — l)y Stat. 28 & 35 Henry VHll. cc. 7 
1, [parliament cnable<l the tlien king to dispose of the succossioii 
!)y Ids last will signed with his own hand ; in accordance wdtli 
such power, Henry executed a will, hy which, in default of' 
issue from his cldldrtan the crown was entaileil u])on the <le- 
scendants of Ids younger sister, .Mary, Duchess of Suflblk, 
before those of Margai-cit Queen of Scpots, — and tliere were 
descendants of Mary in esse at the decease of Elizabeth. 

The title of the Stuarts may be tluis stated. The '‘council 
of Elizabotb,’’ influenced by Cecil, who bad sordid private 
objects to attain, tidnk fit, of their o\m nomrd., to call the 
king of Scotland to the throne of Engbiiid, and tlie people 
cpiictly submit to their selection, and tlie parliament, to ])]case 
all [parties, pass a statute giving liim an hereditary title, — 
at the expense of leraeity — and to show their eontem[)t of 
statutes, when in opjposition to tlic political jpatriotism of the 
momenC^- 
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2. Improper Influence exercised oner the Borough Institutions, 

James, in order to introduce his inisorable satellites, pursued 
- the poli(iy of Elizabeth, by increasing the members of the 
House of Conimon.s, and accordingly six new boroughs were 
summoned, and eight old boroughs restored ^ 

The king, on calling a parliament, in 1004, issued a procla- 
mation, charging all persons interested in the choice of knights 
to select them out of the principal knights or gentlemen within 
the county; and for the burgesses, that choice be made of men of 
sufficiency ainl discretion, without desire to please parents mid 
friends, that often speak for their children or kindred ; avoiding 
persons noted in religion for their superstitious blindness one 
way, or for their turbulent humour otberways, — that no bank- 
rupts or outlaws be chosen, but men of known good behaviour 
and sufFicient livelihood, — that sheriffs should not direct a 
writ to any ancient town, being so ruined that there were 
not residents sufficient to make siurh choice, and of whom such 
lawful election may be made, — that all returns should be filed 
in chancery, and if any were found contrary to his ‘‘ pro- 
clamation,^" the same were to be rejected as unlawful and 
insufficient, «aud the place to be fined for making it; and any 
elected (‘ontrary to its purport, effect, and true meaning, were 
to be fined and impri soiled 

So strong was the supposition of the king"s disposition to 
control the jiarliament, that it was uniA'Crsally credited that 
the “ undertakers attached to the king had laid a regular 
j)lan for the new elections, and, from their influence, had 
undertaken to secure a majority for the court. 

These seutim(uits, united with the proclamation, universally 
excited suspicions of the darkest nature, and the parliamentary 
elections were henceforth contested with a vigour hitherto 
unparalleled, and every ambitious and powerful commoner 
was desirous of becoming a member of parliament. 

The ascertainment of that class of persons, who had an 
exclusive right to exercise the elective franchise, began in this 

^ The members of the House of Peers in the first parliament of this rei/ui 
were seventy-eight tempor.al peers, and four liundred and sixty-seven mem- 
bers composed the House of Conimons : tlie number of peers in the first 
parliament of Charles 1. were ninety-seven, and the commons consisted of 
four hundred and ninety-four members. 

" 1 Pari. Hist. 9G7. MJand S. Jlist. Boroughs, 1470. Com, Jonvn. 12 
April, 2 May, 16J4. 
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reign to be a consideration of vital interest; because the 
crown had wilfully made many unconstitutional alterations 
in the borough institutions ; and it became requisite that 
the House should interpose, to destroy the mischiefs which 
had arisen, and to frustrate those that were meditated. 
This imperceptibly led to the formation of that committee, 
whose decisions have been reported 1))'^ Sef*jeant Glanvillc, 
and from which decisions the proposition is established, that 
the inhabitant householders of every city and borougli, were 
its citizens and burgesses*'” ^ 

Thus in the Cirencester case, it was resolved, That there 
being no certain custom or prescription who should be electors, 
recourse must be had to the common right, which, to tliis 
purpose, was held to be, that more than the freeholders only 
ought to have voice in the election, viz., all men inhabitants, 
liouscliolders, resiants within the borough.*” 

In the Chippeidiarn case, it was resolved that tlu^y would 
forbear giving any opinion whether the borough was a eor- 
poration by prescription, before the (.-hartor of Queen Mary, 
it not being material to the question ; for tlio borough 
might have a right to return members of parliament, though 
it was no corporation.*” 

They also i*esolved, that the Charter of Q,uoon Mary did 
not, nor could alter the form and right of election ; so tliat if 
before all the burgesses and inhabitants called freemen, or any 
other larger number of (pialificd persons had always used, and 
ought of right to 'make the election, then the charter, although 
it might incorporate this town, which was not incorporated 
before, or alter the name or I'orm of tlic corporation in matters 
(•oncerning only themselves, and their own government, i‘iglits, 
and privileges, yet it could not alter nor abridge the general 
freedom and form of election of burgesses to jjarli ament, 
wherein the commonwealth is interested. 

For then, by the like reason, it miglit be brought from the 
whole commonalty, or from all the burgesses of a town, to a 
bailiff* and twelve, so it might l)c brought to a bailiff* and one 
or two burgesses, or to the baililf alone ; which is against the 
general liberty of the realm, that favoureth all means tending 
to make the election of burgesses to be with the most indilfe- 
rency, which, by common presumption, is when the same are 
made by the greatest number of voices that reasonably may 
be had, whereby there will be less danger of packing, or 
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indirect proceedings. And Iiowsoever the said letters patent, 
touching some other points, may have made an alteration 
in the borough, yet, touching the matter of election ot 
burgesses to the parliament, the form rcinaineth, and thci 
same course is to bo held, as was of right before the said 
letters patent/' 

It was therefore further resolved by the committee tliat 
more than the bai lifts and the twelve incorporated burgesses 
ought to have voices in the elections for Chippenham. 

And as it had ^^becn urged that the former returns by 
baililf and burge.sscs might w’ell bo satisfied, if only the bailiff 
and twelve joined in the election, it was resolved, thougli 
that were true, yet they would l )0 more proper if the bailitf, 
and all the other burgesses, freemen, and inhabitants, bo 
therein comprisod/** 

‘‘ And as to the course since b‘5 Elizabeth, it was to bo 
intended, that it was only by colour of the void charter, and 
of precedents passed in silence, and without opposition/' 

In the WiuclieLsea case it was resolved, Tliat a bye-law 
could not alter the right of election, but was for that purpose 
utterly void, for that tlio freedom of election could not I>e 
restrained liy any private ordinance, and'*' that votei's keeping 
houses in the place might return at their ])leasure ; but as 
tliey had not been absent a year and a day; and it did not 
appear that they remo\x*d to dvvell elsewliere, with a purposo 
of settling there, they wore by tlio comniou law such, inha- 
bitants as ought to vote/’ 

W ith respect to tlio Cirencester case, it is clear there can 
be no prescriptive custom for returning members of jiarli ament, 
for that institution did not exi.st bel'ore the time of li'gal 
memory, and tlierefore the common law must decide the right 
of burgess-ship. 

The (Jliippenbani case establi.slies, first, that ‘‘ borough 
rights’’ and corporate rights” \vcre distinct ; as the borough 
might return members of parliament, filthough it liad no cor- 
poration, which position is forcibly oxemplilied in the case of 
Taunton : and, secondly, that the king’s authority is subject to 
that of the common law, aiul that lie cannot by charter di vest a 
person of any right in which the commonwealth is interested : 
— and usage to the contrary was jiroperly disregarded. 

In the VViiicholsea case, bye-laws were held not to have 
a binding elfect, when they restrained the freedom of election, 
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and responsible resiancy was defined Jlccording to the common .Tames I. 
law, to give the right of exercising the elective franchised 

The courts of law were equally explicit in defining tho Lojjfal dwasiona 
qualifications of a burgess : thus, an iufomiatiou having been ot* a 
instituted against a widow^ for prisage of wines, which had 
been imported in four ships, two of which anlv^od in the life- 
time of her husband, and two after his death ; the defendant 
alleged, that she was a free woman, and claimed exemption 
under tho charter of 1 Edward 111., which had been graute<l 
to the mayor, coinmonalty, and citizens of Loudon,'' and 
that her husband had boon a freeman and a citizen. 

Groke^ justice, said, that it was not suflieient that a person To bo a ** cui- 
was bom, or had come to the place, but ho ought to be a taneyi^^uisite. 
citizen, resident, and couimoraut, — ^Jin inhabitant of tho place, 
chU reddens et commorans^ incola citUatls and the case of 
Knowles (4 Henry VI.) was cited, who removed his house- 
hold cum paunis^ and dwelt at Bristol, but kept his shop in 
London, and claimed discharge from prisage ; but it was 
voted against biin, tor bo was not such a citizen as could 
claim the discharge, he ought to bo cmV, iticoku (Ximmoransy 
In the reign of Henry VI., complaint was made that the 
l-iord Mayor of Loudon made strangei’s citizens ; and it was 
declared that the discliargo fj’oni prisage did not extend to 
such citizens as w^cro dutitli^ made free, but to those only 
who were comniorant — iiicoJaiit — and rcsiant w ithin tho city.*" 

Mr. Justice Willkms cited 4(5 EdwTird HI., fob 13, that A^ciUzon*’ 
'Mio is a citizen wd 10 is comniorant and an inhabitant, and 
subject to pay scot and lot. If ho dwell in another place, ho 
shall not be free.'" 

Yeherton^ justice, referred to tlic case of Sacheverel, who, OiseofSachc- 
tliough he boro clmlia et puhlica onera^ yet ho w^as not ' 

entitled to the benefit, for be \vas not incola,'’' but only 

domicilianiis, or chamberer. He was a citizen, a freeman, and 
a eommorant ; but he ought to be and liavo a 

house, &c.; and no person would be entitled by being locally 
within the city, unless ho bore its burdens. 

Mr. Justice Houghton referred to Otos' case iu wdiich it otes’ea^'. 

^ (rlanv. Rep. K>4, 53, 12, M. and S. Hist. Boroughs, 1190, 1540~1570. 

^ Waller t>. Hanger. 2 Bulst. 134, 201. 3 BuLst. 1. M. and B, llbt. 

Boroughs, 1478. Steph. on Corp. Ref. 33, et se(p Loud., 18,35. 

* Lib. Ass. 38 Edwai-d III., pi 18. Yeai* Book, 45 Edward III. fol, 20. 

Lt etiam liegiain Majestatem. 
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was said by Finchdon, that the citizens to whom the privi- 
leges extended, were those who were born or inlierited in the 
city, or who were resiant and taxable to scot and lot, and that 
he wliich is not so, shall not be said to be a citizen — unless he 
is comiuorant and resiant, subject to pay scot for paymeuta, 
and lot to siipply the places and offices there heritable ; and 
if he be not such a one, he shall not be sai<i to bo within the 
privilege of a citizen.**' 

Dodridf/e^ justice, said, that “ the persons who should have 
the liCTiefit of discharge under the charters as citizens, were 
freemen and commorant, not in a chamber, but to keep a 
settled house there." 

Coke^ chief justice, said, one may be a citizen in fact, ami 
not by residence, and such a one is not in judgment of law a 
citizen: for wliich he cited Henry A^l., fol. 12, % 
Henry A^L, fol. 28, wliich was tlie cavso of a person not 
dwelling in London, and 4 Edward IV., fol. 10, where one is 
mentioned as a citizen of London, and dwelling in anotlioi’ 
place ; so, also, if he is resident only in name, that is not good. 
If he be not a citizen and a freeman, ho cannot devise his lands 
in mortmain ; so if he be but " inquiliuus,' tl\is will not serve 
his turn ; he ought to be a continuing citizen and resident, — 
lie ought to liave jffn kahitatmiu et jus soddatis. If in tlu? 
interim he happens to be disfranchised, ho sliall not have the 
benefit, for he ought to be a continual citizen. If all tliese 
concur iu him, and he continues to be ‘ dek^ then he is eveiy 
way complete, and enabled to enjoy the benefit.'" 

It is impossible that parliamentary and legal decisions could 
be more conclnsive than the foregoing, for the recognition of 
the principle, that where a person was locally liable to the 
borough burdens by virtue of his tenure and resiancy, no 
matter how small the amount, ho was entitled to an uinpiali- 
fied participation in the parliamentary and municipal fran- 
chises ; and, constitutionally speaking, such rights exist at the 
present moment, except where there has been a last decision 
under Stat. 2 (jeorge IL, c. 24, notwithstanding subsequent 
decisions of the committees of the House of Commons, judg- 
ments of the courts of law, and a continuous usage to the - 
contrary ; — because no public right, when once created, can 
be destroyed, otherwise than by legislative enactment. 
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S. Pyt roQuilre of th a Croivu, 

James L, instead of pursuino; a liberal policy, and thus 
respecting the national voice, conceived that illegal severity 
against every indication of freedom, M^ould (juell the national 
spirit, and thus permit him to tyrannize with im})unity over 
the liberties of his subjects. 

He adopted, as pi*inci|)les of ordinary government, the 
severe and tyrannical acts of tlie Mouse of 'Jhidor, l)ut foi’- 
getting that the actjuiescenco of the ])eoph> to sucli ac'ts arose 
from tlie extraoi'dinary train of events which had encouraged 
tliciii ; and liis ministers being exalted, by tlieir rank, above 
the people, occupied with intrigues for |)ower, and either 
despising or ignorant of the passions with which the nation 
were excited, united with the king in refusing any popular 
concession, until the hour of conciliation had passed. 

Ai'chhishop Bancroft and tlie clergy iiiculcated the doctrine 
of the al).S()lute powers of the crown, for the j)urpose of making 
the royal supremacy over the church the very instrunuait of 
its independence from the law: and, in 1605, Bancjoft mode 
coinplaints to the Star Chamber that th(> courts of law 
interfered by continual prohibitions with the ecclcrsiastical 
jurisdiction, or on the slightest suggestion of sonu} mattijr 
i>tdonging to tlie teniporal court; but tlie judges vindicated, 
in every instance, tlieir right to take cogni/ance of ('very 
collateral matter s])i*lnging out of a.n ecclesiastical suit, and 
repelled the attaivk ujioii tlieir jiower to issue ]>robiI>itions, as 
a sti*aug(> ] )!• esurn | )ti on . 

Tlie clergy con tended that the king^s aullioi-ity was siilfi- 
cient to reform wliat was amiss in any of liis own courts, all 
jurisdiction, s|)iritual and temporal, being annexed to bis 
rrowu. But the judges denied that anything less than an act 
of* parliaiiKuit could alter tlie course of justice ostalilishod by 
law; and the complaint of the clergy failed, as the Court of 
‘Star (diamber refused to interfere. 

The fpiestion witli regard to the royal power liocame a very 
'hingerous subject of discussion ; and without employing either 
ambiguous, or insignilicaiit terms, wbicli determined nothing, 
It was impossible to please both king and parliament^. 

2 Inst. flOl. (iOU. 2 istatc Trials, 131. Life of Wliit- 

App. 227. 1 liallani’s Const. Hist. 441. o PaJ*!. Hist. 221. 
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Dr. Cowpll expcriciK'cd tlie indignation of the commons;, foi- 
liuA’ing ill Iii.s “ Interpreter®/' but wbitdi was suppressed 
royal |)roe]amation, improperly magnilied tlio prerogatiA^e of the 
crown : time, under the title King/’ he obseiwes, — '*' ti e if< 
above the law by his absolute power, and though, for the better 
and etjvial course in making laws, lie do admit the tln-ee estates 
unto council, yet this, in divers learned men’s opinion, is not 
of constraint, Init of his own benignity, or by reason of tlio 
promise made upon the oath at the time of his coronation. 
Ainl though at Ids .coronation he take an oath not to alter tiu* 
laws of the land, yet, this oath notwitlistanding, ho may alter 
or suspend any ]iarticular law that soemeth Inirtful to the 
public estate, 'riius mncli, in short, bo(‘ausc 1 have heari 
some to be oi‘ opiinon tliat the Laws arc above tln^ king.” 

Dr. Cowell tlien albnles to parliament. "" Of' these tuo. 
one must be true, — eitlua* that the king is aboA c tlie pari 
ment, that is, the positive laws of Ids kingdom, or else th;it 
he is not an absolute king. And, therefore, tliough it l)e :i 
merciful jxdicy, and also a jiolitic mercy, not alteralilo Avithoiit 
great peril, to make laws liy the consent of the wliole realiii, 
becaus(> so no ])art sliall have I'ause to fuimplain of a partial it}, 
yet sirnjily to bind the j)rince to or by these laws, writ* 
rcfingnant to the nature and constitution of an absobut.' 
inonarcby.” 

Under tlio title PuenoGA'j ivK,” — the king, by tiic 
custom of this kingdom, maketli no laws without the coiisoii 
of tlie throe estates, tbongli lie may <juash any law concludoti 
of 1 a^ tlieni and that be bolds it incontrollable, that die 
king of England is an absolute king.” 

Tlie king himself, in Ids writings, was obliged to make liis 
Ids escape tbiougl) a distinction, vvliicb Ikj framed bc'tweon n 
king in alMracU)^ and a king in cojicrtid. An abstract king 
lie said, bad all ])owcr; but a concrete king was bomul to 
obstu’A'e the laws of the country w hich lie governed k 

But luA\ bound — by conscience only ^ or might bis sul)jc<’t^ 
resist 1dm, and defend their privileges ^ This he thought imt 
fit to t'xplain ; — and so difticiilt is it of ONplanation that tli<’ 
laws liave maintained a total silence Avitli j-egard to it. 

TSotldng can aiford a more forcible illustration of tin' 
Aardty, impolicy, and inconsistency of James upon the ; 

* (gikc's Detection, 50, ('dit. Jf» 07 . • King James’s Works, 
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tion of Prerogative/" than a s]>eccli lie made to jxarli ament, 
when asking for a supply, in the following terms : I (^onelude, 
then, tho point touching the power of kings, Avith this axiom 
of div inity, that, as to dispute ickat God may do^ is blasphemy, 
hut tidiat God trills^ that divines may lawfidly and do ordi- 
narily dispute and discu>ss ; so it is sedition in subjects to 
(lisj)ute what a king may do in tho lieight of his jiower. Ihit 
just as kings will ever bo willing to declare what they Avill do 
if they wilk not incur the curse of God, I will not be content 
that my power be disputed upon ; but 1 shall ca cr be willing 
to make the reason appear of my doings, and rule my actions 
according to my hiAvs 

'fhe practice of issuing commissions, hy way of tem^xirary 
regulation, hut interfering Avith the subjects" liberty, in cases 
im])roAdded for by parliament, had become an instrument of 
tyranny. In IGIO, the privy council iiujuired of Lord (k)ke, 
(of whom, it ma} be remarked, that after having acquired the 
liighest professional honours hy the meanest political syco> 
jiharnw, he became, in bis old age, as nothing was to bo acapiired 
]>y a contrary jioiicy, an indojiendtuit man,) whethoi* the king, 
by his proclamation, might ]>roh.ibit new buildings aliout Lon- 
flon, and Avhethcrhe migh t proliibit the making of stai ch from 
wheat, — Avliicli was done with a vieAV to \A hat answer the king 
.should make to tlie (‘ormnons*' remonstrances against these ])ro- 
clamations. Coke, after liaving associated thrtar judges with 
himself, resolved, — that tlie king, l>y Ids ])rocIamation, eannot 
create any otfeiice which wan not one hefore; foi* then he might 
alter the hw of tlie land in a. high point; for if lie may create 
‘ui offence where none is, iqxui tliat eusiuis hiu; and imjirison- 
uu nt, — that the Icing hath no prerogative hut what the law of 
ih(j land allows liim, — tliat the king, for the ]>revcntio}i of 
olfences, ma>', liy jiroclamatiou, admonish all his subjcM-ts, that 
they kec]) the laws and do not offend them, u])ou ))unisliuieiit 
to he inflicted by the law, and the neglect of sucli })roclaina~ 
tioii aggravates the offence, — and tliat if an offence he not 
]»unishal)Ic in the Star Chamlier, the ])i’ohihitioii of it by pro- 
rlavnation cannot make it so®."'' 

lie commons also objected to the practice of borrowing on 
j't'ivy seals; to new monopolies; the IJigh Commission Court"; 

e 1 lunio, AT). Kiiig Jaines’s Works, 0^1. 

*’ 12 31, 2 lust- 413, 47il‘ Jiot. I’arl. Slloiiry 1\". ii. 31). Btepli. 

t-pv. ( V)rp. l(;—2e, ed. 1335. 13 Ryiiier, 107. 

' 5 Pari. liist. 241. I llallaiii’s Const. Hist. 445. 
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and particularly against the king’s proclamations assuming tlio 
character of hiM'S. Amongst many other points of haj)|)i~ 
ness and freedom,” it is said, which your majesty’s subjects 
of this kingdom have enjoyed under your royal progenitors, 
kings and queens of this realni, there is none wliitdi they have 
accounted nioro dear and precious than this, to be guided and 
governed by tlie certain rule of the law, which giveth both to 
tlie head and members tliat which of right belongetli to tlieni, 
and not by any uncertain or arbitrary form of government, 
wliicli, as it hath proceeded from the original good constitu- 
tion and temperature of this estate, so hath it been the prin- 
cipal means of upholding the same, in such sort as that tlioir 
kings have been just, beloved, happy, and glorious, and the 
kingdom itself peaceable, flourishing, and durable so many 
ages. And tbe effect, as well of the contentment tliat tlie 
subjects of this kingdom have taken in tliis form ol* govern- 
ment, as also of the love, respect, and duty, wliicli they liaA c. 
by reason of the same, rcndei’od unto tlieir ])rincos, may 
a]qAcar in tliis, tJiat they hav(‘, as occasion hath I'equii-ed, 
yielded more exti-aordinary and vmluntary contributions te 
assist their kings, tlian the subjects of any otlier Ivnown king- 
doi a whatsoever. 

Out of this root hath grown the indubitable right of the 
people of this kingdom not to be made subject to any punish- 
ment that shall extend to their lives, lauds, bodies, or goods, 
otlier than sucli as are ordained by the common laws of this 
land, or the statutes made by tlieir common consent in 
llament. Novertbeless it is apparent, both that proclamations 
have been of late years much more frecjuent than heretofore, 
and that they are extended, not only to the liberty, Init also 
to the goods, inlientances, and livcdibood of men ; some of 
tlnmi tending to alter some yioints of tlio law, and inake a new; 
other some made, shortly after a session of jiarliament, foi' 
matter directly^ rejected in the same session; otlier appointing 
punishments to bo inflicted before lawful trial and conviction ; 
some containing penalties in form of penal statutes; some 
referring the punishment of oflenders to courts of arbitrary 
discretion, which have laid heavy and grievous censures iijioif 
the delincjiients ; some, as the proclamation for starch, accom" 
]4auicd with letters (annmanding inquiry to be made against 
the transgressors at the quarter-sessions ; and some voucliing 
Ibrmer ])roclamations to countenance and warrant the later, 
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as by a catalogue hero lindcrwi'itteii more particularly ap- 
poareth. 

“ By reason wberoof there is a general fear conceived and 
spread among your nia.icsty'’s ])eople, that proclaniations will, 
by degrees, grow up, and increase to the stren<^h and nature 
of laws; whereby not only that ancient liap])iiiess, freedom, 
will l)e much blemished (if not quite taken away), which 
their ancestors have so long enjoyed ; hut tlio same may also 
(in process of time) bring a new form of arbitrary government 
upon the realm : and this their fear is the, more increased by 
occasion of (certain hooks lately published, which ascribe a 
greater power to ])roclamations than honjtoforc liad been con- 
ceived to belong unto them ; as also of the care taken to 
I'cduce all the ])roclamations made since your majesty ^s now 
reign into one volume, and to print them h\ such Ibrm as acts 
of parliament formerly have been, and still are used to bo, 
which seemetli to imply a ])urposo to give them more rejjuta- 
tion and more establishment than heretofore tht^y have liad 

I’his policy was jiistitled by James upon the |)rinci])Ie, that 
although, by the constitution and ]K)licy of the kingdom, pro- 
clamations were not of equal force with laws; yet it was a duty 
incumbent on him, and a power inseparably annexed to the 
crown, to restrain and prevent sueh mischiefs and incouve- 
niencos as wei’o growing on the state, against which no certain 
law was extant, and whicli might tend to the gr(.>at detriment 
of the subject, if there shonhl be no remedy ])rovided till the 
meeting of a parliament ; and which ])rerogative^ had been by 
liis ])rogenitoi*s, alw ays used and enjoy cmI 

Idle acknowledged ditrerence between laws and proclama- 
tions was, that the authority of the former was ])er|>etual, tliat 
of the latter expired Avitli the sovereign who emitted tliem’^': — 
but what the authority could be, which bound the sulqect, yet 
was different from the authority of laws, and inferior to it, 
seen \ s i nex ] >1 icablo . 


4, Ta.Teii cannot he Iccied without consent of Parliament. 

During this reign, the opposition party in tlie ITonso of 
Coimnons were predominant, and, with their natural appetite 

^ 2 8oinors\s Tracts, 1G2. 2 State Trials, 510. 

® 5 Park Hist. 250. Coiom. Joiiru. May 12, 1024. C Iluiiie, 52. 
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for power, adopted every expedient which could augment tlieiv 
influence, and to such an extent, that the king was free | non t)y 
unahle to obtain a- snpjdy for immediate exigencies and 
they refused a hill sent doM'u. to them l)y the lords, tor 
entailing the crown lands for ever on tho king’’s heirs and 
successors neither would they como to any definite arrange- 
mont relative to the union of England and Scotland and 
which was much desired by the courts 

Although James had called in and anulled, of his own 
accord, all the numerous grants of monopolies which had horn 
given hy his predecessor^, tho oxchisive coinpanies still 
remained, by whhdi almost all the loiadgn trade, except that 
to France, was coniinod to about two hundred citizcnis ot 
London, wlio, by combining among themselves, (;ould fix 
whatever price tliey pleased l)oth to tho oxjiorts and im))()id>i 
of the nation; in fact, these monopolies had cansed slii|))dMg 
and seamen to decay during tho reign of Elizabeth \ 

Under tfie statute, Conlirmatio Chartarum'V’ impositions 
on merchandiso at the ports could no more be levied by tlii', 
crown, than internal taxes upon landed or moveable property;, 
and the grant of tonnage and ]>onndago for tho king's life, 
which, from the time of Henry V., was made in tho first par- 
Hauient of every reign, was t;i|f?itly considered as a compeusM- 
tiou to the, crown, for its relinquishment of these extortions. 

The parliament, when it first granted ])Oundage to the 
crown, had fixed no particular rates; tho imposition was given 
as a shilling a ])oim<l, or five percent, on all commodities, li 
was left to the king himself, and the privy council, aided Iq 
tlie advice of such merchants as tliey should tliiiik projier trJ 
consult, to fix tlio value of goods, and tlicrohy the rates of the 
customs. 

Ill 1557, Mary, in order to enliance her revenue, sot a duty 
upon cloths expoi'ted beyond seas, and afterwards another 
ii})on the importation of French wines. ]511zabeth would not 
release the extortion, Imt increased it by imposing a duty on 


' Com. doiiru. Jimc 2<», 1004. 5 Pari. Hist. lOM. 

Com. Journ. 21, May 1, 1004. !i Pari. Hist. 01; virlo otiain 

Jovivn. June 7? 1004. Keiiuet, 073, 

^ 1 Kushworth, 30. Keiiuct, 733. 

Anglesy’s Hajipy Future State of England, 120. Com, Jouni. ^lay 
1004. 

25 Edward I, Vido ante infra, 03, 
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sweet wines; but it gave rise to no (tomjjiaint in parliament^ 
and is only alluded to by iiiK-ou, in one of bis tracts, as a 
^n'iovanco alleged by the (jneen’s enemies^. 

Idle imposition of five per cent, on all commodities, had 
been settled before tiie discovery of the West Indies, and was 
become much inferior to the prices, whicli almost al] commo- 
dities bore in every marivot in Europe, and, conseipiiently, the 
ciistonis on many goods, tliongli sii])posed to be live per cent, 
was in reality miudi inferi<ir. 

Idle king, therefore, was naturally loti t/) tliink tliat rates, 
Avhicli were now jdainly false, onglit to be (‘orret ted*'; that a 
Mvluation of commodities, fixed l>y one a(*t of the j>rivy council, 
might 1)0 amended by another ; that if his right to poimdago 
was inhei*eiit in tlie (*rowii, he should also possc^ss, of himself, 
the riglit of correcting its inetpialitics ; if this duty was 
gi’aiited hy the ])eople, ho should at least SM]>)>ort tlie spirit of 
the law, by giving a new and greater \;ihiation of all com- 
modities. 

.lames had accordingly imposed a duty of ]>cr (xait. on 
currants, over and above that of (></., which was granted 
1 )\ the Statute of 'roimage and Poundage. Hates, a Tuidvey 
merchant, having nvfused payment, an information was exhi- 
bited against liim in the lixcheipior, and judgment was gi\a'n 
ft)r tlie crown. 

Pile s])eeches of ( 'hief Bai'on Fleming and of Haron Clark®, 
(’ontaiii iiropositions worse than their decision, and suhversive 
of' liberty. The king's power,'’ it was said, is douhlo, — 
ordinary and alisolute; and tliese have several laws and ends. 
Tliat of the ordinary is i'or the ])rofii of partieulai* ,sid}jects, 
exercised in ordinary courts, and called (aanmon law, which 
cninot he (^hanged in siil»stan(M> without parliament. IMio 
king's al)solute ])owei* is applied to no ])articula;r pei'sen's 
benefit, hut to the general safety; ami this is not (lirected hy 
tbe rules of common law, Init uioie properly t(‘]’med policy 
and governTnent, varying accor<li)ig to his wisvlom, lor the 
^•onmion good ; and all things doiu) within tliosc riilos are 
lawful. The matter in question is matter of state, to bo 
noted, according to policy, l)y tlie king's extraordinary power. 
All customs (duties so called) are tlie elfects of I'oreigii com- 
^nerce; but all aliairs of commeJ*c.e, am) all treaties witli 

' 1 Bacon, 521. 2 Win wood, 438 ; vide ctiam,lfj Itymer, 802. 
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foreign nations, belong to the king’s absolute power: ho, 
therefore, who has power over the cause, must have it also 
over tlie effect. The sea-ports are the king’s gates, which, he 
may open and shut to whom he pleases.” This Avas a most 
illegal decision, because it made the king superior to the statute 
]a.w‘"; and tlie acts of Mary and Mli/abeth could not, in a legal 
sense, be regarded as any authority, although they had b(3ou 
tacitly acquiesced in by the nation. 

In consequence of this decision, a hook of rates was puh' 
]lsh(3d, in .Inly, under the authority of tlie great seal, 

hut the rates so established Avere moderate, and CA^ery cotm- 
modity, which might serve for the subsistence of the people, 
or might be considered as a material of manufactures, were 
exempted from tlio now im|)ositions of James in fact, 
altboiigh commerce had consiilerably increased in this reign, 
the customs rose only from 127,000/?. anmim to 190,000/. 

The illegality of these impositions A\'as shown by llakewill 
and Velverton and when, in 1010, the king had intimated by 
a message to the eommons, and aftervA^ards in a speecli, liis 
command n(3t to enter on the subject, they jiresented a strong 
remonstrance against this inhibition ; (*laiming as an ancient 
g(‘ne)‘al, and undoubted right of ])a.i*liament, to debate freely all 
mattoT's wliicli do pro|)erIy conccjrn tlie subject ; wbicli Iree- 
(lorn of debate being otK*o foreclosed, the essence of the liberty 
of parliament is Avitbal dissoh’cd. For the judgment given by 
the excbe(]ner, they take not on them to review it, Init desiro 
to know the reasons wliereou it was grounded ; especially as it 
Avas gorn'rally a])]>rcliended that tlie reasons of that judgment 
oxttnided much f'artlier, even to tlie utter ruin of the ancient 
lihert}^ of this Icingdom, and of the subjects' riglit of pi-operty 
in their lands or goods 

The policy and constitution of thi.s your kingdom aj>pm- 
prlates unto the kings of this realm, with the assent of the ])ar- 
li ament, as well the sovereign power of making laAvs, as that of 
taxing, or imposing ii])on the subjects’ goods or merchandises, 
as uiaA^ not, Avithout tlieir consents, be altered or changed. 

“ This is tlie (‘arise that the people of this kingdom, as they 
CA'er si lowed tliernselvcs faithful and loving to their kings, and 
ready to aid them in all their just occasions, with voluntary con- 

2 State Trials, '171. 

’’ Sir Joliii Davis' Question concerning Impositions. 

2 State Trials, 407. Com. Journ. May 23, 1610. 
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trilnitions; sohave they been ever eareful to preserve their o^yn 
liberties and riirhts, when any thin^ hath been clone to ])rejudi(‘c 
or impeach tlie same. And therefore wlien their princes, 
occasioned either by their wars or their over great bounty, or 
by any otlier necessity, have, without consent of parliament, 
set impositions, cither within the land, or upoil commodities, 
either exported or imported by tlie merchants, tliey have, in 
open parliament (;omplained of it, in that it was done witliout 
their consents ; and tbereu])on never failed to ol)tain a speedy 
and full redress, witliout any elaim mado l)y the kings, of any 
power or prerogative in that point. And thongh the law of 
property be oi-igiiiab and carefully pia^served by the common 
laws of this realm, which are as ancient as the kingdom its(df; 
yet those famous kings, for the better (*outeutinent and assu- 
rance of their loving sulijocts, agreed, that this old funda- 
lucntal riglit should be fiirtlier declai'ed and estahlislied by Act 
of Parliaiiieiit. Wherein it is provided, that no siieh ebai’ges 
sliould (?ver be laid the people, without tlieir (common 

consent, as may appear by sundry records of former times. 

“We, therefore, your majesty’'s most hundilo commons 
assembled in f)arliameut, following the example of this wni thy 
case of our ancestors, and out of a duty to those for whom we 
serve, finding tliat your majesty, witliout advice or ernisent of 
parliament, hath lately, in time of peace, s(‘t both greater im- 
positions, and lar more in numher. than any of your noiilo 
ancestors did ever in time of war, have, wiili a/ll Immilit}', 
presumed to jireseiit this most just and ne(‘(\ssary petition unto 
your majesty, that all imjiositicnis set without the asscait of 
]iaj']iament may bo (juite abolished an<l taken away ; and that 
your majesty, in imitation likewise of your iiolde ]»*ogenito]\s, 
will he pleased that a law lie made, during tins session of 
parliament, to declare that all imjiositions set, or to be set, 
upon your peojile, their goods or mendiaiidisos, save only l>y 
common consent in ])arliament, are and shall bo void ’ *."** 

The cornmons then proceeded to jiass a hill takiiig away 
bnpositions ; but which was rejected by the lords. 

After the dissolution of parliament in IfilO, the king, in 
order to obtain momyy, adopted the usual expedient, namely, 
“loans;’" hut he was refused accommodation by the mer- 
chants 


2 Somers’ Tracts, 169. 3 Carte, 806, 
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Tlio crown also resorted to the sale of honours, and sold 
several peerages for considerable sums, and created the order 
of “ Baronets,’'’ who paid 105)5/. each for their patents ; hut, 
although their number was iiitended to bo two liuiidrrMi, 
ninety-three patents were only sold in the first six ycars^-. 
Eac-h rank of nobility had its affixed jirioe^^; — privy seals 
were eii*culated to the amount of 200,0f)0/. ; — beTievolences 
were exacted to the amount of 52,000/. — and some inono- 
polies of no great value were created. But as these and other 
exactions did not §iiffice for the king’s expenditure, he was 
necessitated to call another jiarliament, — Bacon having assurt‘d 
him, matters should be so arranged as to secure a court ma- 
jority; if the commons were granted some favours, and that 
irritating speeches were avoided. 

The commons, when assembled, in 1614, discovered alarm, 
on account of the rumour that the Undertakers” had secured 
a court majority but so little skill liad “ Ba(;on” and bis 
emissaries manifested, that the court woi'o in a very large 
minority. 

Instead of entering upon the business of supply, as urgeil 
by the king, who made them several liberal offers of grace 
they discussed the king’s authority of levying new customs 
and impositions, by the mere authority f)f his prerogative, — 
and ultimately passed a resolution against the king’s right of 
impositimU^ 

The coimnons manifested their discontented feelings upon 
various 0 (;casions'^^, and when the king sent a message soli- 
citing a 8up|>ly, tlie House voted they would first proceed with 
the business of impositions, and postpone sup])ly till their 
grievances should be redrossefU®, — upon which the House was 
dissolved without having passed a single bilP^. 

The Iving was so incensed at tlio conduct of some of the 
members, tluit, adopting the tyrannical ])rinciples of the IMaii- 

(i Lingard, 144. It wiis jiroiuiaed in tlie patents tliat no now title of 
Iionoiir should ho over croated betwoon barons and baronets, and that wlien 
tlie nninber of two bundrod had bc(‘n filled up, no more should over aftei- 
Avards be added, (2 Hoiners' Tracts, 254.) 

Fiuiiklyu, 11,33. Idem. 10. 

5 Pari. Hist. 2«(;. Ktuinet, 000. Horn. Journ. April 12 ; May 2, 1011. 
Franklyn, 4«. Com. Jouni. April 1 1, 1014. 

Com. Journ. Aiiril 18, May 5, 12, 10, 1014. 

"^Lords’ .Tourn. May 31. Com. Journ. May 25, 20, 1014. 4 Carte, 18, 

20, 2.3. 1 Jhic(>u, 005. 

C'Oiu. Journ. June 3, 1614. 


1 llallanrs Con^t. Hist. 465, 
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taiionets and Tudors, he consigned them to gaol • *; but the people 
and parliainent, without abandoning for ever all their liberties 
and privileges, couhl ac(|uiesce in none of these precedents, how 
ancient and fre(|ucnt soovei*. If the authority of these prece- 
dents were admitted, the utmost that could bo inferred is, that 
the constitution of England was, at that time, an inconsistent 
fabric, whose jarring and discordant parts must soon destroy 
oiudi other, and from the dissolution of the old, beget some 
now form of civil government more uniform and consistent 

The proclamation which James had issued, in relative 

to the parliamentary ele(*,tions, was ocpiivalent to law, and an 
encroachment on the |)rivi leges of the commons; — and the ((ues- 
tion immediately arose u])Oii the return of a member for the 
county of Buckingham, — whether the members of the Mouse 
of Oonimons were to l>e the nominees of the crown, or the 
n'presentativos of tlie nation. 

Sir Francis (loodwin, an ontlaw,‘’‘‘ had been (diosen 
jueinbcr for the county of lliicks, and his return was made 
into (diaiK^cry. Th<3 cliauccllor, under the king's ])roe]ama- 
tiou, vacated his seat, and directed the sheritt*to make another 
return, when Sir Francis Fort(‘scue was chosen : Imt the 
House reversed the chancellor's orders, and restored Sir 
Francis to his seat. 

At the king's suggestion, the lords (h^sired a coufeianico on 
the subject; which was refused by tlie conmions, as the (jues- 
lion entirely regarded their owui ])rivilegos^^ But they made 
a romoustrance to the king by the mouth of their s|)eaker, in 
which they maintained, that though the returns warro by form 
made into (1iaii(*ery. ,vet the sole right of judging with 
r(ga;rd to elections 1>elonged to the House itself, not to tlio 
chancellor 

dTic king, as “an absolute sovereign, and because all their 
[privileges w-ei-e derived from Ins grant, and hoping that they 
w'ould not turn him against tlumU^'V’ commanded a (‘ouference 
between the House and the judges, wiioso corrujpt services had 
boeu secured in favour ttf the (ri'own. 

This message astonished tlie House; hut at last one stood 
up and said, “The [prince's command is like a thunderbolt ; 

Kennot, (196*. Oani<leii‘.s Armais of James I. (in 2 Keiiiict, 
f; l lmne, 74’ Lingard, J7t», 177. 

Com. Joiirn. March 2t), 1004 ; vide ante infra, :ilO. 

Com. Jouni. April 3 , 1004 . Com. Jonrn. March 29 , April 5 , 1004 . 
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liis command upon our allegiance like the roaring of a lion. 
To his commaiul there is no contradiction ; but liow or in 
what manner we should now proceed to perform obedience, 
that will be the question^".” 

The commons saw the consequences of that power whicli 
had been assuVned by the chancellor, and to which their pre^ 
decessors had, in some instances, blindly submitteil. “ l^y 
this course,’’ said a member, the free election of tlie counties 
is taken away, and none shall be chosen, hut such as sliall 
please the king ami council. Let us, therefore, with fortitude, 
understanding, and sincerity, seek to inaiutaiii our privilege. 
This cannot be construed any contempt in us, but merely a 
maintenance of our common rights, which our ancestors haA c 
left us, and which it is just and /it for us to transmit to our 
posterity ''*.” Another said, ‘‘ This may he called a (juo war- 
ranto to seize all our liberties^'*.” A chancellor,” added a 
third, l)y this course, may call a parliament cousistiiig oi* 
vvdiat persons he pleases. Any suggestion, by any juu-soii, 
may be the cause of sending a new writ. It is come to this 
plain (juostion, — whether the chancery or parliament ought to 
liave authority T’ 

The respect of the commons to the crown was such, that a 
committee was ajipointed to colder with the judges before the 
king ill council ; hut the (juestiou a])j)earjiig doubtful to tlie 
king, he ])ro|)Ose(I that tlie elections of Goodwin and P’ortescuo 
should l)e set aside, and a new' writ lie issued l>y warrant of 
the House, — to Mdiich pro])ositioii th(i commons yielded ac- 
quiescence, — and no svibsecjiicnt attempt has been made to 
dispute the exclusive jurisdiction of tlie I louse 

The disputes res]»ecting ]>rivilego” became, in 160/, so 
vcliement, that tlic commons pre])are(l a, vin(lii!ation of tbcni- 
selves, entitled, A Form of Ajiology and Satisfaction to be de- 
livered to his Majesty,” and in which they state, — 1. That their 
jirivileges and liberties arc their right and inheritance, no less 
than their very lands and goods, 2. That tliey cannot be 
withheld from tliem, denied, or impaired, lint with apparent 
wrong to the whole state of the realm. That tlieir making 
request, at the beginning of a parliament, to enjoy their privi- 

Com* Joum. April 3, 1604. Com. Jourii. ISIarcli 30, 1604. 

Ibid. »» Ibid., 6 Hume, 10. 

Com. Joum. March 22, 1603. 3 Carte, 7^10. Pari. Hist. N. K 097- 
Cecil in Wiiiwood’s Mom. ii. 1«. 
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leije, is only an act of manners, and does not weaken their 
right. 4. That their House is a court of record, and has been 
ever so esteemed, o. That there is not the highest standing 
court in this land that ought to enter into competition, either 
for dignity or authority, with this high court of parliament, 
which, with his majesty^s royal assent, gives? law to other 
courts ; but from other courts receives neither laws nor orders. 
(). That the House of Cknnmons is the sole ])roper judge of 
return of all such writs, and the election of all such members 
as belong to it, without which the freedenn of election wore 
not entire.’’ 

Tliey aver that in this session the privileges of the House 
had been more universally and dangerously impugnerl tliaii 
ever, as they suppose, since the begiimings of ))arliaments ; 
that in regard to the late (jiieen’s sex and age, and much more 
upon care to avoid all trouble, which by wicked practice might 
have been djviwn to im])each the (juiet of his majesty’s right 
in the su(*cessioM, those actions were then ])assod over which 
they hoped in succeeding times to redress and rectify; whereas, 
on the contrary, in this parliament, not privileges, but the 
whole freedom of the ])arliament and realm, had been hewed 
fi om them. What cause, they proceed, we, your j) 0 ()r 

(•oTiinions, have to watch ovor our privileges, is manifest in 
itself to all men. The j)rerogative.s of princes may easily and 
do daily grow ; the privileges of the subject are for the most 
part at an everlasting stand ; they may be by good |>rovi deuce 
and care preserved, but being once lost, are not recovered but 
with much dis<juiet.” 

Allusion was then made to (loodwin’s election and Sliirley’s 
arrest'*'’. We thouglit not,” .speaking of the Hrst, ‘‘ that the 
judges’ opinion, which yet in duo place wo greatly reverence, 
being delivered what the common law was, which extends 
only to inferior and standing courts, ought to bring any preju- 
dice to this high court of parliament, whose power, being 
above the law, is not founded on the common law, but have 
their rights and privileges peculiar to themselves.” 

They also vindicated their endeavours to obtain redress of 
religious and public grievances : ‘‘ Your majesty would bo mis- 
informed, if any man should deliver that the kings of England 
have any absolute power in themselves, either to alter religion, 
which Hod defend should be iii the power of any mortal man 
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whatsoever, or to make anylaw^s concerning the same, otherwise 
than as in temporal causes, by consent of parliament. Wo 
have, and shall at all times by our oaths acknowledge, tbat 
your majesty is sovereign lord and supreme governor in both ‘ / 

The fii*st legislative recognition of the privilege of members 
from arrcKst for* debt, occurs in this reign, and which originated 
under the following circumstances. 

Sir Tliomas Shirley, a member, had been arrested for debt 
before the meeting of the House, and wdien the House asscin- 
l)led, the warden refused to release him; upon which, conceiving 
their owm authority insufticieiit to enforce the release?, tlio 
‘'■vice-chamberlain,*’' according to a memorandum in the Jonr- 
iials, “ was privately instructed to go to the king, and hiunbly 
desire that lie waiuld be pleased to command the warden, on 
his allegiance, to deliver up Sir Tliomas; not as petitioned Ibi- 
by the House, but as if himself thought it fit, out ol' his own 
gracious judgment — and Avitli which recjiiest the king 
complied. 

'Jdie warden’s apprehending an action for the escape, was 
productive of Stat, I James I. c. I J, which empowers tbe 
(jreditoi* to sue out a now execution, against any one who shall 
l)e delivered by virtue of his privilege of ]>arlia,nient, after 
that shall have expired, and discharges Irom lialrility thus(‘. 
out of wliose custody sucdi ])ersons shall be delivered"": and it 
is under this statute that the j-ight of commitment by vote of 
the House can be justified. 

The House of Commons has not only a legislative chai*actei* 
and autliority, but is also a court of judicature, having power 
of judicature"*’. 

The ])Owers of commitment which the House of Commons 
j)ossess, are tliose which belong to all (courts of judicature, — 
attaclimeut for contempt, and in tlie exercise of deiiiiiiig wliai 
is a contempt of their authority, they are in all cases absolute 
and exclusive judges, aiul from wliose sentence theie is no 
apjiellate jurisdiction : under such circumstances, it is impos- 
sible to define the precise houndaiies of a contempt of the 
House of Commons ; because a contempt cannot be defined 
fi prwn, the law being applied according to the necessity of 
the occasion . 

Pari. Hist. N. E. lO.'lO, from PetyPs Jus Parlianionturiuin. I naliam s 
Const. Hist. 41 a. 

Com. , ion 111 . May 27, 1G04, et sei|. Pari. Hist. N. E. 1028. Carte, 7^^* 

1 La Bo<lerie, 81 . 4 Inst. 23. 
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When the ITouse of Commons adjudge anything to be a 
ooiitompt or a In’eaeh of privilege, their adjudication is a con- 
viction, and their commitjnent, in conserjiicnce, is an execu- 
tion ; and no court can discharge or bail a p( 3 rsou that is in 
exe(;ution by judgment of another court. 

It is, therefore, tlve conse(jueut, that the llou^e of ('ominons, 
liaving authority to (commit, and that commitment being in 
execution, there is no other court that can interpose, because 
there is no recognised judicial tribunal, which is a court of 
appeal from a decision of the House of (hmimons. 

Although the courts of conimoii law cannot judge of privi- 
lege contrary to the judgment of the House of Commons, yet 
they are judges of privilege of ]>arlianient incidentally, upon 
tliis principle that, when an action is l)rought at common law’^, 
judgment must be given one way or another ; and where the 
common law courts ha.vo decided u])on (juestious of privi- 
lege,’" they have done so, wlien such <juestions have not been 
previously decided u])on by the House of Commons: — but, 
under sucli (‘irciimstauces, the court does not over-rulo the 
autliority or judgmcjit of the exclusive jurisdiction of the 
commons. 

It has been assumed that the privilege of the IJouso of 
Commons to commit, stands ii)»on no legislative autliority, 
hut liord C. thus expressed himself on 

tliis question : — I come with more satisfaction to an antlio- 
rity which cannot be gainsayed or (|uestioiie<l, — to tlio legiKS- 
lative recognition of a jiower in either House of Parliament to 
'|:>miish by im])iisonment ; for that I tliink is virtually to be 
understood from Stat. 1 Janies 1, c. But befoi*e I observe 
u]ion that statute, 1 will slioilly advert to a |)rior act of 
4 Heiirv VMI., made in tlu; case of a Mr. Strode, who was 
iinprisonod for something he had done in parliamont ; and by 
wbicli it was enacted, that "all suits, accusements, cond(unna- 
tions, executions, fines, amcrciameuts, piiiiislmuaits, coiTections, 
gi-ants, charges, or impositions put or had, or hereafter to be 
put or had unto or upon the said K. Strode, and to every other 
person or persons afore specifieil in that parliament, or that of 
mi parliament that shall he, for any bill, speaking, reasoning, 
or declaring of any matter concerning tlio piarliament to bo 
commenced and treated, slioidd be utterly void and of none 
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Kouital 

Stat. 1 Jamos f. 
c. 13. 


Writ of exeou- 
tioii rnji.y issu(', 
■when priviloyo 
of parliamuril 
c;eiis<,'K. 


No person to l>c 
proftocaited for 
rotuiising one, 
having privilege 
of parliament. 


Statute not to 
diminish nny 
punislnueiit to 
he hereafter in- 
flieted by parlia- 
ment. 


tCn. 

eff(3ct." I own I agree with the cogent reasons given by Sir 
1 Robert Atkyns, (p. 5{)^^), that this is to be considered as a 
general act^ notwithstanding the opinion given to the contrary 
in the case of Mr. Holies S Charles I. This act, however, 
only relates to the personal immunity and protection of the 
members theniselves, for acts done in parliament or concerning 
the same. 

Then conies Stat. 1 James 1. c. lo, wliieh, after reciting, 
that *' heretofore doubt had been made if any person, being 
arrested in execution and liy prhmhige of either of the Ilo'm'a 
of .l\trllament set at llherti/^ whetlier the party at wliose suit 
such execution was jmrsued, be for ever after barred and dis- 
abled to sue forth a new writ of execution in that case,** 
(which shows very clearly, that parliament had been in the 
habit of setting aside or superseding such executions:) for 
avoiding all further doubt and trouble wbicli in like cases 
may liereafter ensue, enacts^ ^ that the jiarty at whose suit 
such Avrit of execution was pursued, Ins executors, &c., (ifter 
such time as the pririleae of that session of parliament in 
which such privilege shall bo so granted, shall cease^ may sue 
forth and execute a 'neir writ or writs of execution,'* &c. Is 
not this an ample recognition of the jirior exercise of an 
authority by the Houses of Paidiament to liberate persons 
entitled to privilege, who were in execution ? this statute 
enacting, however, at the saiiic time, that it should not be an 
answer to the fiirtlier charging him in execution liy liis 
creditor, that he had once been taken in execution. 

“ The statute then provides, ' that fi*om thenceforth no 
sheritt, liailiff, or other officer, from wliose arrest or custody 
any such so arrested in execution shall lie delirered hji 

any such prlrlleye^ shall be charged or chargeable with oi’ by 
any action whatsoever, for delivering out of execution any 
such priTileyed' person so as is aforesaid by such pririliye of 
parhament set at liberty ; any law, custom, or privilege here- 
tofore to the contrary notwithstanding.'* 

And then follows this proviso ; — ^ Provided always, tliat 
this act, or anything therein contained, shall ilot extend to the 
diminishing of any punishment to bo hereafter by censure in ' 
parliament inflicted upon any person which shall hereafter 
make or procure to be made any such arrest as aforesaid/ 

7 State Trials, 249. 


Mde etiam 4 Inst. 9. 
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Novr, by infiictmg censure^ the power of doing which was thus 
.saved to the Houses of Parliament, as they liad before been 
fu'customed to exercise it, must bo meant, not a mere crimi- 
nation or reproof in iron/s onhf, but the substantial iiiflictloii 
of ])Ositive punishment by parliament upon the offender. 

'‘This act, indeed, applies in terms only to the* particular case 
of arrests ; but no one can i*oason so weakly as to su|>po 8 e, or 
nrgue so narrowly as to say, that the power of the Houses of 
]\arliameiit to inflict ])unishment existed, and liad been exer- 
cised, tmly in that particular case. I have mentioned this 
instance, not from the necessity of the tiling in so plain a 
case, but because it has been thrown out very conlidently, that 
the [irivilego of the House of Commons stoocl ujion no parlia- 
mentary recognition oi* authoi ity whatsoever : hero, however, 
is a direct parliamentary recognition of their right to inflict 
piniisliment by censni*e in parliament in tlie one case that is 
s] 5 eciflcally mentioned, and it virtually ratifies wliat had been 
antecedently done by the House in the way of punishment, 
oi* which the usual mode appears to have been hy im))risou- 
meut."** 

The commons have for a lengthened period asserted and 
exercised the power and authoidty of summoning heibro them 
aiiy commoner, and of com])olling his attendanco : and every 
hiancli of the civil authority of the governmoiit is bound 
(when reipiired) to 1)0 aiding and assisting to carry into execu- 
tion the warrants and orders of the I louse. 

In the lionsc of (kniimons resolved, “ "Tis not against 

th(3 king^s dignity for the House of Commons to punish, by 
i]n]U'isomncnt, a. commoner tliat is guilty of violating tbeir 
]>rivileges, that being accor<ling to the known laws and custom 
of paHiament, and the right of their jirivi leges, declared by 
the king's royal predecessors in former parliaments, 'and liy 
himself in this.’' 

Where persons who, having been committed hy order of 
the House, have been discharged out of custody without their 
warrajit ; — or where tlio.se entitled to privilege "have been 
inipleaded in the*coui'ts of justice; — or prosecuted before sucli 
courts for word, s or a(?tious sjiokeu or done under the protection 
of the House ; — or by accusations tending to call in (piestion 
hofoi'c stich court.s, tlie words or actions so spoken or done, 
under false or pretended denominations of offences, not 
entitled to “ i)rivilege,” — the “commons” have vindicated their 
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rights under such circunistaiices — by taking again into cniE- 
tody those persons who were discharged without their order'*; 
— by directing the speaker to write letters to the justices of 
a.SBi4:c, and other judges, to stay proceedings^^; — by resolutioihs 
of the House, that the suits and actions commenced aud 
carried on in these eases should be discontinued and annulled, 
and should be deemed violations of its privileges — and by 
committing those judges who have proceeded to the trial oi; 
or pronounced sentence upon, persons entitled to privilege,*" 
for words or actions spoken or done under the protection of 
“ privilege^®.'’’’ 

Where the execution of the orders of the House lias been 
obstructed, by the absconding of the parties summoned ; — by 
open resistance to the officers of the House; — and by riots and 
tumults; — by the refusal of civil officers to assist the seijoauts 
or messengers of the commons, or to release jiorsons entitled 
to '‘privilege’’ when detained in their custody, — the commons 
have supported tlieir privileges, by addressing the crown to 
issue jiroclainations for the apprehension of those persons wlio 

reinbortOTi and others, June 2, l(»75, Joiiin. ix. Jul ; Duncomhe, Marcii 
22, Journ. xii. 174, when the House resoJml, ‘‘ 'J'hat no person eont- 

initted by this House can, during tlie same session, be <Iischarged by uiiy 
other authority whatsoever; Uhiude.s lluncoinbe liaving been coimnitteJ by 
oi'der of this J foust;, and afterwards discharged by tlie order of the H{)nst‘ 
of iiOrd.s, without tin? consent of tin’s House, it was r(‘Solved, that tfu* 
said Charles Hiincomho be taken into llie custody of the serji‘aiit-:it- 
arms atteiuliiig this House.'’ — Kep. I’ublication of IVinted ihiptu's, May }!. 

i«a7. 

Strickland, IMavcli 10, UiO&, Journ. i. 207 ; 1‘otts, Feb. 2, 1G01>, Journ. i. 
3J1 ; Harrisoji, Feb. 20 &. 27, 1000, for atuy of trial, as in other like eas< s 
lias been usual, .lourn, i. 342, 343; Sir IC (Jargrave, Sir W. Kiugswel!, 
eodem die t3t loco; Boud, Feb. 20, 1 GOG, Journ. i. 345; Ilyam, Marcli 5, 
ItiOO, Jouni. i. 340 ; I’owiett, May 5, 1G07> Journ. i. 300; Builingbain, May 
1.3, 1007, Journ. i. 37 J; Bowses, May 20, 1607, Journ. i. .375; Jolmson, 
.lune 10, 1607, Journ. i. 301 ; Stone, June 20, 1607, Journ. i. 306; I’elJiani, 
May 2, 1010, Journ. i. 423 ; Sanders, May 10 & 21, 1610, Jouni. i. 42!l; 

(BMKU’al iiiotion about letters to be wiitten to tluj justices of a.s.si/c, 
referred to the (.roiiiniittee. of privileges, report this resolution ; resolved, 
That the fonner course of writing letters to the justices of <assize, accor<ling 
to precedents ; and, if required, a warrant for inhibition to the part}/’ 
March 3, 1020, Jonrn. i. 537; Lord Bulklcy, April 20,1601, Jouni. x. 
537. — Bop. Publication of I’l iiited Papers, May 0, 1037. 

Sir .Robert Howard, Feb. 17, 1625, Journ. i. 026; Sir William Wib 
liams, Feb. 7, 1600, Journ. x. 21, 146, 215; Hollis and othei*s, July G, ^ 
1641, Jouni. ii. 202, 203; Jay and 3'oi>hani, June 4, 1600, Jonvn- 
64, 210, 213, 227; EHbrd, April 13 & 14, 1716, Journ. xviii. 420; Jind 
on April 1 6, iiie clerk of the ]>eiice was ordered to erase the name at tli<‘ 
tiibk*. — Rep. Publication of Pi-inted Papers, May 0, 1037. 

Case of the five members, Jan. 10, 1641, Journ. ii. 377; Jay 
Tophaiu, ut ante. 
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tliUH stood ill contempt of tho House'*'; — by renewing tlieir 
orders against siicli persons, and eoinmitting them in a subso- 
qiiont session of paiii ament *'*; — by orders to mayors, baililfs, 
and sliorills, to assist tbeir serjeant or messenger for the ap}>re- 
lieiiding of sneli pei'sons; or to tlieir serjeant to call on tho 
sheriffs of Midrllesex, ainl tho slioriffs of otlief counties, and 
all otlier magistrates or persons, for their assistanco'‘”;-~by 
(‘onnnitting, for ^'broach of privilege,^" those ofHcers of the 
peace who have refu.se<l assistance to their scijeaiit wlien so 
('ailed on'’**; — by im].>risoning those who refused to release per- 
sons entitled to ])rivi](?ge,'‘ according to tho nature of the 
olfence, and compelling the civil authority to carry into 
oXfKUition the warrants of tlie House 

ffho recognised riglit of the liouso of (dinmons to commit, 
ih exem])lified by tlie facts, that tliere is no instance "" hr iiu lr 
Journah’''' of any court or magistral; having ))resumed to 
commit, during the sitting of parliament, an officer of tlie 
lloustq for cx(‘cuting the orders of the House : — and tliero is 
no precedent of the commons having sutibred any ])ersou C;Om- 


Sir Giles Moinj)0.sst)ii, lAd). & Murcli a, 11120, Journ,' i. 537; 
^'v'imiobank, 10, lOlO, .l(Hirn. ii. 40; Sir Jlasil Hrook, April 24, 1041, 
•lonni. ii. 127 ; !^ij' Jolru Lleyd, Xc., a, lOMO, .loiirn. i\. 702; linMit, 
22, JOaa, .ioiirii, X. .‘{2: Sir A<lain JUair, Jiiik* 15, KiOO, .Ion i n. x. 102; 
Stuiidisli, March 12, 1004, Jouni. xi. 200; Grascuiub, Mdv. .30, 1000, Jonrii. 
xi. 002; Sorarizie, April 11, 1 700, Journ. xiii. 321; J(dlrnv,s, Add)', and 
('lildni, jMandi 25 X 2(s 17<n, Journ. xiii. 427, 430, 437; Ooh'ptipor and 
ol!i(.'r.s, Marcli 20 X Ajiril 2, 1702, Journ. xiii. 020; M’nU'Jiin^-, printer's, 
14, 1703, Joui-ii. xiv. 33(i ; Rioters, in Saohovoror.s c;as(*, Maroti 2, 4, 
X 0, 170!>, Journ. xvi. 343, 340; Itobols, I\*b. 4 X* 0, 1715, .Jour ri. xviii. 30‘0 ; 
Wilkinson, Juno 1) X .July 4, I72I, Journ. xix. 505; Uiwoi larnl, iVIai*<’lr O’, 
1/40, Journ. xxv. 313; A. Murray, Nov. 20, 1751, Journ. xxvi. 300; Roy- 
iiolds, JA‘b. 11, 12, 15, 10. X 10, 1700, Joirru. xxxi. 00.3, 000, 010, 012, Olo’. 

llarvcy and Martin, A[n-ii 22, 17b‘b Journ. xvii. 200; l.n^^leiiold, Jan. 
-0, 1725, Journ. XX. 540; lOiillips and J lames, Jan. 22, 1733, Journ. xxii. 
i-RO ; A. Murray, ut antt*. 

' Ratcldre, Nov. I I, 1040, Jonm. ii. 20: Sir Jlasil Ibook, Jan. 1 I tV 25, 
1041, Journ. ii. 371 ; N'abbs and Tbonijisoii, Dec. 21, 1000, .Journ, viii. 222; 
Ihidloy, Jan. 24, 1070, Juurii. ix. 103; Tophaiii, June 4, 1075, 15 M. Journ. 
i.\. 353. 

Hastings and (.-rook, May 10, 1075, Journ. ix. 341 ; To}»lr;un, ut ante; 
iih’tlie, April 7, 1070, Journ. ix. 587; Owen, Mareh 28, 1702, .louni. xiii. 
<J2(). — Rep. Fublicatiou of PriJitod Papers, May 8, 1837- 

Ferrers’ (Xise, Cronip. fo. 0, 10; Stanniaii, (» Kdwd. VI. Journ. i. 18; 
lioswell, 2 X 3 P. X M. Nov. 20, 1555, Journ. i. 44; ( ■orbet, 5 X 0 P. X, M. 
Nov. 10, 1557, Journ. i. 51; Six Servant.s of Sir H. Joiu*s, Fob. 12, 1502, 
•lenvn, i. 05 ; W. Jones, Oct. 20, 1500, Journ. i. 75; Sir J. Sbirhy, Mareh 22, 
1008, ,lo urn. j. 180; Sterling, 1000, .Journ. viii, 335; Res. June 4, 1075, 
Jnurn. i.x. 354; Salnsbury, Ajuil 1, 1007, Juurij. xi. 705; Jan. 3, 1703, .rourii. 
Mv. 200; Xiitchin, ilow, X Drag, iMist, xMay 27, 1721, Journ. xix, 562. 
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13 Hop. 


[Ou, 

iiiittod by their order, to be discharged during the same session, 
by any other authority, without again comuiitting such per.soii. 

Tlio courts of common law have hitlierto refused this inter- 
position, where jiersons have been imprisoned by tlic IIoiiso 
of Comm(.)ns, upon two grounds ; their supposed igno- 
rance of the Lm\V of parliament ; and, seamdh/^ that the law has 
ciitrustcd cvei'V siiiirome court with the absolute power of 
judging of its owm contempts, in the last resort. 

With i*e.s])Get to tlie law of parliament, Mr. Justice Powys, 
in the Queen r. l^ity, oh.sorvcd, ‘‘ The ] lou.so of Commons i.s 
a great court, and all thing.s done by them i.s to ho intended to 
have been rite acta. They arc chosen by oui*solves, and are 
our triLstoes, and it cannot he sii]>poscd, nor ought to he jire- 
suiiicd, that they will exceed their Ixiunds, or do anytliing 
amiss. It would he unreasonahlc to ])ut tlie jiidge.s u])oii 
deten*miiniig tlie ])rivi1eges of the l i ou.so of Commons, of vvhieli 
they liave no account, nor any footsteps in their hooks and 
\jOvd Kllenhorongh always recognised tin? priuci])le, that 
courts of law possessed no direct jui’isdiction in <juestions of 
pari iainci 1 tnry ] iri viloge. 

Those deei.slons arc in jiorfect accordance with the early 
authorities: — tlnis, in the reign of IJonry VI., the lords 
entertaining some doubt, called ui>oii the judges to gi\’o their 
opinion upon a (|uo.stioii of jiarliamcntary privilege,"' which 
they, after deliberation, declined to do, stating, “ tliat tlu v 
ought not to answer that (jucstion ; i'oi; it hath not been us(hI 
aforetinte that the justice.s should /;/ determine tlic 
privi]eg(! of the high court of parliament ; for it is so liigh 
and iniglity in its nature, that it may make law, and that 
that is law, it may make no kiw."’' 

Lord Coke advocates a similar (ioctrine, thii.s, — Tlic 
judges ought not to give any opinion of a matter of jiarlia- 
ment, because it is not to ho decided by the common lasv, 
hut secmidnm higem et comiietndhiefU parllameutl ; and so 
the judges in divers parliaments have conlessed.’’’ It <loth 
not belong to the judges', as hath been said,'" (/. e, as ho hlnc 
self had already said,) to judge of any law, custom, or 
privilege of parliament.'” “ Tlie privilege, or order, or cnstoin' 
of j^arliapient, either of the Upper House or of the House ol 
Commons, belongs to the dotermi nation or decision on/// of tlio 
court of parliament.'” 

But the restricted power of the common law courts, ii‘ 
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questions of privilege"" is forcibly exemplified in the case of James L 

Jay «?. Topliam which was an action brought against the 

serjeant-at-ai*nis for an assault and false imprisonment in oxo- cow tsof tho 

cuting a warrant granted l)y the s))eaker agaiiist the plaintin, courts in qius- 

for a breach of privilege ; the defendaTit pleaded to the juris- 

diction of the court ; but which plea Avas overi'uled. The 

Lord Chief Justice IVuibertou a.nd Sir 'J\ Jones, two of the 

judges who proii()un(*ed the dcei.sion, Avere brought to the bar, 

for a breaeli of jiriviloge/" 'riie former distinctly affirmed 

that an oi’der of the House was ])leMdable yi bar to any action 

for an arrest under it, and also that the House was a superior 'rhoUouscof 

court of a higher nature tlian tlio King's Hencli, and of lourronilc^^^ 

greater aiithoritA^ and that the 1\in^"s Bench had notl)ing juitiimify tn that 

to do to inspect the actions of tlie House; and disclaimed jicneh. 

having (jucstioried the legality of the order or the power, but 

only Avhetlier the ])arty ha(l pro|)erly prir.sue«l the order; and 

Sir T. Jones likewise disclaimetl the coTirt"s having (piestioned 

the authority of the House, and said, if the <]ofeiidant had 

produced a. coj)y of the Journal, that avouM ha^u) ])ceu sufli'- 

cient ; no judge would liave been so silly, or imprudent, at 

least, to liave said, that had not been a good and suflicieiit 

autliority."" Botli judges disav’owcd any intention to decide 

upon ])rivilege, and pi’ofessod to liave overruled tlie plea, foi- 

hifornmlitff ; and Lord Cliief J ustico Pcnibertou ex|)rc>s's]y 

stated tliat, for anything tramacted in that [lon.i<e^ no other 

court had any jiirisdictiou to hear and determine it.'" 

IMio case of the (lueen r. Paty and otlicrs ’’*^ Avas dcudfled upon wum thccom- 
the foregoing princijiles, tlie question being wlietlier oi* not the HuylhfnK To 
House of f Simmons had acted cor recti v in <l(‘terininin<>‘ that '"ritombt, tho 

‘ , oourtsot uomuion 

an action brought against a returning officoi* h)!- ha ving ijivv iuo bound to 
rejected \'otes at an election Avas a hroach. ol* ])rivi]eg('. Tho tiTT 
Moil, so having committed those Avho were eoneoined in bring- u'on,-- 

p • 1. 1 1 Uucen V. Faty 

mg tlie action, they sued out writs of hal)ea-s corpus; to 
which the AAnirrant of eoiumitinent issuctl by the speakei-, Avas 
returned, stating, that by virtue of an order of the House 
of Commotis, ^c., these arc to rc([uiro you forthwith, upon 
sight thereof, to receive into your custody the body of Jolni 
l\atY, Avho, as it appears to the House of Commons, /,s- r/mlty of 
('onanmewo and pros^cutluq an action at common late against 
tlie late constables of Aylesbury, foi- not alloAving his vote in 
the election of members to serve in parliament ; contrary to 


12 State Trials, 821, a.d. 1089. 


2 Lord Itaym. 1105, 
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the doclaratloii, in contempt of the jurisdiction, and in 
broach of tlio known privileges of this House/’ &c. Tlio 
question, in ofFect, was, wliether this warrant, upon the face of 
it, stated a legal cause of coTumituient. Lord Holt certainly 
was of opinion that it did not; for that the prosecuting of tlie 
action being in itself a legal act, and the right of the subject, 
could not he a broach of privilege; and conseijuontly that tho 
|)arty ought to )>o dis(*}iargcd. liut the eleveu other judges 
were of a difierent opinion; and, as Mr. Justice Hlackstoiui 
said, in ( Crosby’s easf^, We niiist be guided by the eleven, and 
not l)y the single one.”'" The eleven judges were of opinion, 
that the court had uotliiiig to do witli tlio eonsideration, 
whether or not it was a contempt of the ITonsc of Commons; 
the House having determined it to he so, they were liound to 
give credeu(*e to that detormiuatiou. 

Mr. Justice John Powell also observed, The court cmu- 
not judge of the return ; first, because they were coTninittcd by 
nnotlKa.’ law, and consequently we cannot discharge tiuMii by 
that l<*\w by vvhi(*li they were not committed. There is a Ir.r 
parlUnvcnti ; for the cinnmon law is not the only law in this 
kingdom ; rmd the House of (V»mmous do not commit men by 
tbe common law, hut by the law of jiarliament. Tlio House 
of fjords ha\'e a, power of judicature by the (*oinmou law u|)on 
w rits of error, but they cannot jiroceed originally in anj^ cause. 
But they jirocced, too, in another maniic]’, in the ease of their, 
own |)riA'iIegcs, aiul tliereiii the judges do not assist, as they do 
iqiou wrfls of error; and their proceeding, in that case, is by 
tlio hx parUmrtfmtL 

Various authorities estahlisli tliat the law has on trustful 
every supreme court Wvith the absolute pow’or of judging oi' its 
own conteii)])ts, in the last resort, thus, — 

To a wu'it of liahoas corpus wliich was issued in the case of 
the King r, i\lurrav ‘'\ it was returned, “ That the }>risoner was, 
l)y an order of the House of (k.)mmons, committed to Newgate, 
for a high contempt of that Hovi.se:"’ and it was moved to bail 
him imdor the Hahoas Corpus Act, (Stat. SI Charles II. c. 2.) 
wdvicli it was said is of higher authority than an order of tlie 
House of Commons. AVriglit, J., says; “It appears, up<>^> 
the return of tliis habeas coiquis, that M r. Murray is coni- 
mitted to Newgate by the House of Commons, ‘ for a high 
and dfingeroua contempt of tho privileges of that House;’ and 

2 Lord llnyin. 1110. 1 Wils. 200. 
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it is now insisted upon at the bar, that this is a bailablo case, 
within the meaning of the Habeas Corpus Act. To this I 
answer, that it has been detennined by all the judges to the 
contrary ; that it never could bo tlie intent of that statute to 
trive a judge at his chainbers, or this court, poxyer to judge of 
the privileges of the House of Commons. The House of Com- 
mons is undoubtedly a high court, and it is agreed, on all 
liands, that they have power to judge of their own ])i*ivilegcs ; 
it iKUid not appear to us wliat the contempt was, /or if it did 
appear^ wo mrdd not jud/e t/teroof, Lrrd Shaftesbury was 
coimnitted for a contoTupt of the House; and being brought 
I lore by a habeas corpus, the court remanded him. And no case 
has been cited where exau* this (a)urt intop])osed. The House 
of Commons is superior to this court, in this ])articiilar,'” i^^c. 
Dennison, J., says, In tliis case we grarite*! the habeas 
corpus, not knowing wliat the commitment xvas for; hot now 
it a]>pcars to be for a contempt of the privileges of the House 
oi* (Joriimons. Wlmt these ])rivileges (of either House,) are, 
we do not Iviiow ; nor need they tell us what the contemjyt 
was; liccauso we cannot judge of it: for 1 must call this 
court inferior to the Mouse? of Commons, with respect to 
judt’ing of tln'ii* privileges and contempts against tliom,*’*' &(?. 

>So likewise in llrass ( ’rosby\s caso'''\ tlie judges declared, 

That tlio court never discharged persons coininitted, for a 
ocmteinpt, by any su])rcTne court, such as the two Imuses of 
|)arHaineiit, and the courts of VVestiuinstcr Mall; the law 
liaving intrusted to these, the power of judging of their own 
contcTTijits, in tlie last resort. If there lay any appeal fi-om 
them, it would detract from their dignity, and they would 
cease to be supreme (*ourts-’\'’ 

AV'i'its of attachment, and commitments iVa- contempts, 
express no particidars of the contempts; liecuuse, if expressed, 
they could not be examined. And the legislature has affirmed 
:ind approved of the process of contem])ts as established by the 
coirnnon law 

Lord Ellenboroiigli, J."”, thus sums up the powers of tlie 
1 louse of C'ommons. It is made out that the power of the 

• 

2 Black Hep. 754. 3 Wils. MMl 10 State Trials, ll;i8. 

l^iston’s (-use, 12 lOdward I V. Trewyniard’s Case, OyCM', 50, B. 

( liamber’s Case, Cro. (kir. HiO, 570. 

Stilt. 15 (Hilaries 2, c. 2. s. 4. Stat. 0 and lO XVilliain III. e. 15, 
Burdclt t\ Aldmt, 14 l\ast, l.">5, 151. 
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House of Commons to commit for contempt, stands upon t!ie 
ground of reason and necessity, independent of any positive 
authoritie.s on the subject : hut it is also made out by tlio 
evidence of usage and practice, by legislative sanction and 
recognition, and by the judgments of the courts of law, in a 
long course of well-established precedents and authorities.'” 

“ If there were no precedents iijion the subject^ no legislMti^ o 
recognition, no practice or opinions in the court of law, recog- 
nising such an authority, it would still be essentially iieccssarv 
for the Houses of J^arliainent to have it ; indeed that they 
would sink into utter contempt and inefficiency without it. 
Could it be expected that they should stand high in the esti- 
mation and reverence of the people, if, whenever they were 
insulted, they were obliged to wait the compai’atively slow 
proceedings of the ordinary course of law for redress i- Thiit 
the speaker with his mace sliould bo under the necessity of 
going liefore a grand jury to pi*efei‘ a bill of indicvtment for the 
insult oflered to the House? They certainly must have the 
power of self-vindication and self-) irotect ion in their own 
hands; and if there be any authenticity in the recorded jiro 
cedeuts of parliament, any force in the recognition of tlu! 
legislature, and in the decisions of tlio courts of law, they have 
such ])owej-.'’' 

In an abstract point of view, the following constitutionni 
principle.s are unquestionable. That, by Stat. 12 and L'> 
AVilliam lll.e. 2, the ICiiglisli Constitution has its source 
alone from mutual consent,’'’ and from that (*om])act the 
peojde of England have an inherent i*ight of enjo}'ing whatever 
liberties the laws have defined, and of resisting any restrictions 
which are not so authorized, — foj- the jiolitiea] liberty of the 
subject is a tranquillity of mind, arising from the Ojiinioii 
each [lerson has of liis safoty, in not being oldiged to yield 
obedience to any ordinances, except such as are exjjressly 
recognised by prescriptive custom, or explained liy positive 
enactment. 

That cither the common or statute law, has nnoquivocaJl} 
defined the place of jurisdiction, where any question aflbcting 
the ))ropcrty or liberty of the subject is to be deteriniued, and 
that the investigation shouhl ho in the pi'csence of tliose, who 
are recognised as the responsible adiiiinistrators of the law, 
publicly discharging their duties through the intervention of a 
jury, acting under a commission of oyer and terminer, so that 
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tlie accused, if convicted, may be punished in accordance with 
the law, but if ixdeased, “oat iiide sine die/’ 

it is tlioi-eforo an extraordinary anonialy in the English 
Constitution, that the principles contained in tlie foregoing 
decisions, as to the powers of commitment for contempt by the 
commons, should have ever existed, because, utulcr the cases 
that have been citiul, the llonso of Commons, during its 
sittings, is superior to tl»e common and statute law, and the 
lilierty of the subject sidiordinate to its selfish and tyran- 
nical caprices : — for in tlie exercise of tlic jirocess of contemjit, 
the evidence against the accused is given without tlio sanction 
of an oath, and, as stated by iMr. IVmherton ; — “ Tlicy are 
deprived of the assistance of counsel ; matters ol* law ai*e 
decided by persons wholly ignorant of law: the body wliicli 
sit in judgment are usually interested in the dtxdsion : — and 
accordingly men Inn e been sent to j)risoiJ for expressing their 
opinions on public affairs in the most constitutional mainicr ; 
ethers for venturing to assort their undoulded rights to [)rivate 
jiroperty ; others for bringing actions wbich the higliest tri- 
bunals in tlie country had declared to he maintainable ; 
attorneys and counsel for performing their })rofessional dufc}^ ; 
judges for deciding ac(*-ordiiig to law: — in short, there is 
scarcely any act, however iinioeent, or however meritorious, 
which lias not at. some jicriod been voted into a contemjit of 
cue or other House of l^irliament, and that the punishments 
awarded have often been as liarbaroiis as the grounds of 
comjilaiiit have been frivolous*'”:"’ — in fact, it was by the exercise 
of this autliority, tliat a base and selfish faction, were enabled 
at one jieriod of our liistory, to veil the statu(‘s oi‘ liberty, and 
then to perjietrate the foulest of regicides: 

But even assuming that tliis “ pj-ivilegc ol' coiitonipt ” had 
never been abused l>y the commons, yet the existence of >sucli 
undefined jiowers in a popidar assemblj^ where tliei'e is no 
rudimduix^^ is iucomjiatiblc w'ith a })U]*e system 

of constitutional liberty^— because tlie records of history justify 
tlie degrading assertion, that whenever the members of a 
po])ular and irresponsible assoiuhly have taken upon them- 
selves the executive or administrative, their proceedings have 
invariably been so many jiitiabJe satires upon justice and 
common sense. 

Penibertou on Pai-L Privilege, &d edit. 
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Tlie parliament of 1621, after a supply’" had been voted, 
proceeded to exaniino the national grievances, — none of wliich 
liad [)een more grievous to the subject than patents of mono 
poly*'^ including licenses for exclusively carrying on certain 
trades. 

Patents liad been granted to Sir (files Mompesson and 
Sir Francis Michel for licensing inns and ale-liousos, liy which 
they had exacted great sums of money under pretext of tlioso 
Jiconses; tuid when the inn-keepers prosiimcd to coutiiUKi 
tlieir Imsiness, witl^out satisfying the rapacity of the jiatcntees, 
they had been severely punished by tine, imprisonment, and 
vexat i ous p roscentions. 

The same persons bad al,so procured a. patent, wliicli tliey 
sliared with Sir Edward Villicrs, brother to Buckingham, foi* 
the sole making of gold and silver thread and lace, and ha<l 
obtained very evtraord inary powers for jireventing any rival- 
sbiji in those manufactures. They \verc armed with autliority 
to search ior all goods which might interfere witli their ] latent; 
and oven to punish, at their own will and disci’otion, tlie 
makers, imjiorters, and A’cndctVs of such commodities. Many 
had grievously suirered by this exorbitant jurisdiction ; and 
tlie lace, wltich Jiad been manufac.tured by the patentees, ^^'Ms 
universal ly found to be adulterated, and to lie composed more 
of cop])er tban of the |)r(.‘cious metals®**. 

The king gave the commons every facility in bringing to 
justice these oll'enders, — althoiigli tlie government were crjiiallj 
guilty in eoimiving at such impositions; upon wdiicli Moni' 
])Csson (juitted the country, hut Michel was arrested, and tlio 
commons voted him incapahlo of retaining tlio commission of 
the peace, and comniitted him to the Tower. 

Doubts having siiliseiiuently arisen amongst the membei's. 
whether the commons possosso<l these powers of deprivation 
and committal, No^^and Hakewill were instructed to scairli 
for precedents, in order to sliow liow far, and for what offences, 
their power extended to punish deliriifiients against the state, 
as well as those who offended against the House. 

Til a few (lays afterwards, the commons (*ame to a ^’^ote that 
they mu.st join with tlie lords for pimishiiig Sir (liles Mom- 
jiessoii; it being no offence against onr particular House, nor 
any member of it, but a general grievance 


0 Liugard, I7|, 6* lliimo, 107 , 100. 

' Debates of ( -01111110113 in 1G"21, KKi— ^100, od. Oxt. I 7 OO. 
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The commons then requested a conference with the lords, 
and informed them generally of Moinpcsson\s offence, but did 
not exliil)it any distiiurt articles at their bar. The lords insti- 
tuted an inquiry ; and having become satisfied of his guilt, 
scut a message to the commons, that they w'cro ready to 
jironouiuje sentence. 

The spcalvcr accordingly, attended by all the House, de- 
inandcd judgment at the bar, when the lords passed as heavy 
;i sentence as could bo awarded for any misdetneanour ; to 
winch, the king added, perpetual banislivieiit Ihit it is 
clear the sentence of hanisliinent was illegal, the offence of the 
accused liavlng been only a misderneanoui*. 

^riio ini|)ea(duneiit of Momprm}n was succeeded by otliers 
against his associate Miokel^ for the offence previously detailed; 
Sir John Hen net, Judge of the f Prerogative Court, for coTaaip- 
lion in his offic( 3 ; Field, Bishop of Llandaff, ii>r being con- 
ciM'ned in a matter of bribery'’-’; and liord Clmncollor Bacon, 
foi' receiving bribes from suitors in liis court, for wliicli ho was 
si'utevfcod to pay a fine of 40, ()()()/., to ho iinprisonod in the 
Tower din ing the king's pleasure, to be for ever incapable of 
any office, ])lace, or oin|)1oymout, and never again to sit in 
[rirliamoit. or coinc within the verire of the court 

This revival of iin])eacbi)K‘nt is a romarkablo event in our 
('enstitutional annals. The ear1i(‘st instauco of parlianientary 
iin})ca.cliinent, or of a solemn ac(*n.sation of any individual by 
the commons at the bar of the lords, was that of .Ford Latimer 
in tlio year The latest hitlierto, was that of the Duke 

of Sufiblk, in 1 140. It bad fallen into disuse, |)artly from the 
ioss of tliat control which the conunons bad obtained under 
Ivicliard 11, ami the Lancastrian kings, and partly from the 
j ‘reference tlie Tudor piiiu'es had given to bills of attaindei*, 
or of pains and jjenalties, vvlien they wished to turn the arm 
oi‘ ])arliament against an olrnoxioris subject”^, 

Tliere is perhajis no case on record which should serve to 
inspire a jealous distrust of that undefiiiable and uncontrolla])lo 
‘'privilege of parliament,*” more than that of hJoyd ; and as 

' ’ lords’ .Toui’ii. March 20 & 27, 1021. Debates ot‘ Conimoiis 1021, 1 11, 

220. UackeCs Life oj‘ WiUiams, 40, oO. I llailam’s (.■oust. Hist. 400. 

Liiigard, 170 . 

0 Lingard, 182, 100. 

’J’’ Lords’ .Toiirii. March 20, April 17, 24, 00, May .‘1, 1020. 

1 Hallam’s (Xmst. Hist. 407, 488. Vide ante 121, 110. 
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a proof of the disregard which popular assemblies entertain for 
principles of justice, w^hen satiating their re(*kless appetites for 
revenge. 

It appears one Floyd, a prisoner in the Fleet, a IIoiumu 
C atholic, had dropped some expressions in private conversation, 
as if he were pleased with the rnislortunes of the Flcctor 
Palatine and his wife. At this insignificaiit circumstance, die 
rage of the commons hardly knew bounds, and tln^y lixed 
nj)on the most degrading |)unishment they could devise against 
Floyd. 

The next day a me.ssage was communicated to them from 
the king, rofpiesting tlio commons to consider wliether they 
could sentence one who did not belong to them, nor had 
offended against the House or any member of it; and whether 
they could sentence a denying party without the oath oi 
witnesses, referring them to an entry on the Rolls of 
merit of Henry IV., that the judicial power of jiarliament does 
not lielong to the commons. 

The commons excepted to tlie l^arliament lioll of 
1 Henry IV., because it was not a statute, and persisted in 
their first votes. The king then requested thorn to sliow 
precedents to sujiport their claim; but which tliey were 
unable to do. The lords refpicstcd a conference, and the 
result \vas, that the commons rclin(juished their jiretensions in 
favour of the loi'ds 

Floyd, for uttering a few contemptible expressions, av;i.s 
degraded from his gentility, and to be held an infamous person: 
his testimony not to bo received ; to ride from the Fleet to 
Cheapside on horseback, without a saddle, with liis lace to tlio 
horse’s tail, and the tail in his hand, and then to stand two 
hours in the •jiillory, and to be branded in the I'orehead with 
the letter K ; to ride four days afterwar*ds in tlio same manin r 
to Westminster, and then to stand two hours more in the 
pillory, with words on a paper in his hat showing his offence; 
to be whipped at the cart’s tail from the Fleet to Westminster 
Hall ; to pay a fine of 5000/. ; and to bo a prisoner in New - 
gate during his life®^ 

In 1024, the constitutional right of the commons to impeach 

®'* Com. Journ. May 5, 12, 18, 1021. 

Debates of Coiiiinons ia 1021, 355. 1 ITallam’s Const. Hist. 403. 

That part of tlie sentence which related to the wliipping was remitted by 
the king ; and to prevent the recurrenoe of pnnishiueut being awarded so 
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lie ministers of the crown, was again recognised in the case of 
he Earl of Middlesex, Lord Treasurer of England, for bribery 
hkI other inisdemeariours. These proceedings were conducted 
ly managers on the part of the commons; and the depositions 
)f the witnesses were read l)y the clerk — mmt noce examination 
)eing dispensed witli in political trials. * 

In consequence of the non-enactment of legislative mea- 
aires for thirteen years, several statutes of importance were 
L*iiacted diij'iiig the session of 1 () 24 ; the most important of 
wliich, was that for abolishing monopolies for the sale of iner- 
[haudise, or for u.sin<4 anv trade'". The bill was conceived in 
sue) I teiMiis as to render it merely declaratory; and all mono- 
polies were condemned, as contrary to law, and to the known 
liberties of the people. It was there sup|>osed, that every 
subject of England had an entire power to dispose of his own 
aidions, provided he did no injury to any of his fellow- subjects ; 
jiiid tliat no jirerogative of the king, no power of any magi- 
strate, nothing but the authority alone of laws, could restrain 
tliat nnrmiited freedom. 

In KiOb, the Ihiglish merchants having loudly complained 
ofSpanisli de])redations'\ the Lower llonso .sent a message to 
I lie lords, desiring a conference with them, in order tliat tliey 
should ])resoMt joint petitions to tlio king on the subject. The 
lords took some time to deliberate on tliis message, because 
they said the matter was weighty and rrtre. 

At tlie conference which ensued, the Earl of Northampton, 
one of the lords -managers, stated that the lords could not 
eoncur in forwarding the |)etitioii to the crown, because tlio 
(•()inp(«jition of tlie House of Commons was, in its first foiin- 
tiation, intended merely to be of those, that have their residence 
aiul vocation in the places for which they serve, and therefore 
to have a ]>ri\'ate and local wisdom according to that compass, 
iuid so not fit to examine or determine secrets of state, whiidi 
(lc|)ond upon such variety of circumstances; and althongli lie 
acknowledged that there were divei’s gentlemen in the House 
of good capacity and insight into matters of state, xet that 
>N'as the accident of the person, and not the intention of the 


^bs|)ropovtionato to tlif* ofleucc, an Older was made, that, in future, judg- 
in tlie House of Lord.s should not he pronounced on the silnu^ day on 
'' liifh it was voted. — Lords’ .lourn. May 31, 

Stat 21 James 1. c. 3. V"ide etiaiu 3 lust. 131. 

(.’oni, Jourii. Fehruiuy 25, IGOfh 


James I. 
1G03— 1325. 

( VnninonK* rlKlU 
to inipmch tVio 
iniuisterH of tlio 
c!rown, reuog- 
iiiserl. 


Monopolies con- 
denmud. ns con- 
tniry to Inw. 

Stat. 21 James I. 
c. 3. 


Thk Ommons 

( LAIM A Uf(SHT lO 
l.VrKRKKIlU 1,V 
MATTE ns OF 
({OVKRNME.NT, 


On'u'iiuil right of 
tlu* lloJIsc of 
Conmiinis to (*.v- 
aiiiiiH* socivts of 
state, (U'uiod. 



James I. 
1603—1625, 



Defriice of tho 
Palalino. 


War against 
Spain. 


C'oinniOTis iv - 
Inikcd Jiy tlio 
king. 


•Tames claims a 
rigiit to jamish 
ajiy inisilcmoa' 
Hour in parlia- 
incut* 


350 THE HOUSE OF STUART. [Ch 

place; and things were to be taken in the institution, and no 
in the j^ractiee. The commons seemed to ac(|uiesee in tlHsi 
contemptuous observations and which were practically trin 
under the House of Tiidor. 

In 1()21, the commons became crnholdened from their in 
creased powci, and carried their researches into many griev 
ances, which essentially alfected the king; and although Jaino; 
was willing to correct the abuses of the executive, he woiili 
not submit to have his authority questioned and denied, :im 
prorogued the parliament under pretence of the advancet 
season. 

Upon its re-assomhling, the commons prepared a reinon 
sti'ance which they intended to carry to the king, in whirl 
they entreated his majesty that he would immediately under 
take the defence of the Palatine, ruid maintain it by forces e 
arms; tliat he would turn his sword against S|)airi, whost 
armies and treasiires were the chief support of the Ilotnai 
Catholic interest in Europe: that ho would enter into in 
negiKtiation for the msirriage of his son but with a Frotestani 
|)rineess ; that the children of ])()})ish reensants should l)i 
talven from their parents, and l)o* {?ommitted to the ('are oi 
Protestant teaidiers and schoolmasters; and that the fines and 
confiscations, to which the Koman Catholics were l)y law 
liable, should be levied with tlio utmost severity'*. 

The king, when he lieaial of this liold and un]u*ecedeiir(;d 
I'emoustrance, wrote a letter to the speaker, sharply rolmkiii:: 
the House for debating matters far beyond their roach oi 
capacity, and lie strictly forbade them to meddle with any 
tiling that regarded his government, or deep matters o#stat<>„ 
and especially not to toucli on his son's marriage with the 
daughter of Spain, nor to attack the honour of that king, of 
any" otlier of liis friends and confederates. 

In order the more to intimidate them, he mentioned tlie 
imprisonment of Sir Edwin Saiidys; and tlioiigh lie <leijicd 
that the confinement of that memlR^r had been owing to any 
offence committed in the House, ho plainly told tliem, that he 
thought himself fully entitled to punish every niisdomeanour 
in parliament, as well iluring its sitting, as after its disso- 
lution; and that ho intended thenceforth to chastise any man 

1 Hiicon, oca. ( 'Om. Journ, 341. 1 lliilliiiu’fc: Const. Hist. 421). 

Frankly ii» 03, 59. 1 llusliwortli, 40, 41. Keimet, 7*17* C Ilnwie, 

112, 113. 
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A\hose insolent behaviour there should minister occasion of 
olFence^*. 

The commons, not having to fear the “ maledictions"'' and 
punishment of an Elizabeth, and secure of po|>ular support, 
from the bent of the nation towards a war with the Komau 
Catholics abroad, and the suppression of poj#ery at home, 
despised the menaces of the crown, and, in a new remoii- 
strance, they conlirmed the ])receding, and insisted upon a 
constitutional right to investigate all state atiiiirs^*. 

In answei’ to this remonstrance, the king said it was more 
like a denunciation of war tlian an address 'of dutiful >subjects; 
that tlieir ])retension to inquire into all state affairs, without 
o\ce])tioii, was .su(*b a plenipotcnce as none of their ancestors, 
oven during the reign of the weakest princes, had ever pro- 
tt iided to; that ])ul)lic tninsactious de])eiidod on a complication 
of views and intelligence, with wbicb they were entirely unac- 
(juaintod; that they could not better sbovv their wisdoiii, as 
well a>s duty, tliau by lvee})ing w'itbin their ])ro|)er sphere, and 
that, in any business wliicli de])(‘nded on liis prerogative, tlie}’ 
liad no title to interfere witli their advice, except wlien be was 
j>leased to desire it. • 

And concluded his answer with these words : — And though 
wo cannot allow of your style, in mentioning your ancient and 
midoulded right and inheritance, but wauild rather have wished 
that ye had ^said, that your privileges were derived fi-om the grace 
:ind pennissiou of our ancestors and us (for tlie most oi* tlnnii 
lirew from precedents, which s1k;w 8 rather a tolei’ation than 
inheritance) ; yet we are pleased to give you our ro}'al assui*ance, 
that as long as you contain yourselves within tlio limits of 
your duty, we will he as (jarel'ul to maintain and presers e your 
lawful liberties and privileges as eve]* any of our })redocossors 
v ere, nay, as to preserve our own royal ])rerogatiNaj'‘^’.’" 

The commons saw their title to every privilege, if not plainly 
dejiied, yet considered at least as precarious. ft might be 
foifeitod by abuse, and th#y liad already^ abused it; and after 
a lengthened debate, the following protestation was entered in 
their journals — 

” The commons now assembled in jjai'liamorit, being justly 

' * Pmiikl}’!!, flO. I Rushwortli, 43. Ivennet, 741. tl liuiiie, 114. 

Franklyn, fM>. 1 Kushworth, 44. Kumiet, 741. 

Frankly II, G2, C3, C4. 1 Itusliworth, 4U, 47, et seq. Kennel, 743. 
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occasioned thereunto, concerning sundry liberties, francliiscy, 
privileges, and jurisdictions of parliament, amongst others not 
herein mentioned, do make this protestation following : — 'TliMt 
the liberties, franchises, privileges, and jurisdictions of parlia-^ 
inent, are the ancient and undoubted birthright and inheritance 
of* tlie subjects of ICngland ; and that tlie arduous and urgent 
affairs concerning the king, state, and the defence of the reahn, 
and of the Cliurcli of l^iigland, and tlioanaking and mainte- 
nance of laws, and redress of mischiefs and grievances whit'Ji 
daily happen within this realn n arc proper subjects and matter 
of (‘ounsel and debate in parliament; and that in the haiulling 
and ]tt*oceeding of those businesses, every member of the House 
hath, and of right ought to liave, freedom of speech to ])vo* 
pound, treat, reason, and bring to conclusion, the same; tliat 
the commons in parliaiiicrit have like lilierty and freedom to 
treat of those matters in such order as in their judgments sIimH 
seem fittest; arid that eveiy such member of tlie said House 
hath like freedom from all impeachment, imprisoiiivient, ami 
molestation (otlier than by tlie censure of tlie House itself) fui’ 
or concerning any bilk sjieaking, reasoning, or declaring of any 
matter or matters touching the parliament, or parliament Inisi- 
ness; and that, if any of the said members be coniplaiued of. 
and (jiiestioned for anything said or done in ])arliament, the 
same is to lie sliowed to the king by the advice and assent ol‘ 
all the commons assembled in jiarlinment, hefoi'o tlie king give 
credence to any priA'ato information.’’' 

The king, ujion hearing of this protestation, sent for the 
journals of the commons, and, before the council, tort^ out tlie 
j)rotestatioru“. After such proceedings, it was useless to anti- 
cipate any amicable arrangement; the parlianiont was accord- 
ingly prorogued, and was then dissolved by prcx-lamation, in 
which the king made an apology to the public ibr his condiud/y 
and promised to call another ])arliament“", Init sent some oi* 
the most obnoxious members to prison, and others to Ireland 
on business***, it being the accustomed jirerogativc of tlic 
crown to employ any man, even without Iiis consent, in any 
bra rich of public service. 

Notwithstanding these procedings, the rajiid progress oI 
established liberty is forcibly illustrated from the fact that Sir 

Com. .lourn. Dec. in, lf»21. Kranldyn, 05. U Uuine, lit'. 

17 iiyiner, a44. I'arL ilLst. Carte, DM. 

]^>auklyn, OO. I liuslnvorth, 55. ISlede’s Letters, Harl. MBS. 30D. 



VII.] the house of STUART. 353 

Jolin Saville, a powerful iiuin in the House of Commons, and 
zealous opponent of the court, wns made comptroller of tlio 
lioiisehold, a privy councillor, and soon after a baron This is 
i,ho first instance in tlie history of England, of any king’s 
advancing a man on account of parliamentary interest, and of 
op])osition to his measures”^; and the parliamentary events of 
this ]>eriod caused men to indulge in political reasonings and 
in<|uirics, and to form themselves into parties. 

in 1 1>24, another parliament was summoned, in con8et|uence 
(d‘ tlie rn])tnj*e with Spain, and the afiairs of the Palatinate'; 
Mild the king, in liis opening sj)eech, condescended to ask tlie 
advice of parliament, which lie had always rejected, with 
](g;nvl to tlio conduct of so important an ahair as his son’s 

})iari*iag(V*'‘. 

The <*()7nmons voted three subsidies, and three-fifteenths 
(licing a sum less than oOO.OOO/.) for naval and military arma- 
aionts, and the sovereign voluntarily oliere<i that the money 
diould he paid to a committee of jiarliament, and should be 
iy'^ned by them, without being entrusted to the management 
of' tile ei’own, and wliiidi. ofier was gladly accepted by the 
f onimons, but at the same time they took no notice of tlie 
j'CisDnal pcMumiary necessities of the king, nohvithstaiiding lie 
find referred the lugliest matters of state to tlieir eonsideration-, 
:nid promised not to treat foi* peace without their advic(’. 'Jdius 
u.’is tlie ])ci*.soiimI vanity of James Immhled, and Iris juanious 
:d)sm*d tlieori(*s ti*eated with the utmost scorn. 


<>. Tke L\ formation, 

Tlie ))f)licy of Elizaiietirs government, botli towards payiists 
Hiid juiritans, was guided by these jU'inciples, tliat con>^ciencc 

not to be constrained, but won fiy I'orce of trntlK with tli<^ 
■'dd of time, and use of all good means of jiersuasion ; and that 
rases of eonscience, when they exceed their lioiinds, and grow 
to he matter of faction, lo??e their nature; and, liowover tliey 
1)0 coloured with the pretence of religion, are tlion to bo 
restrained and punished. 

^ The Roman Catholics anticipated that, on the accession of 
James 1., their religion would at least be “ tolerated” in the 

'*'■ Koiinot, TAtK a Hume, 117. 

* * IVauklyn, t Itushwortli, 1 15. Keniiet, 771k 
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rnofsit extensive import of the term ; but in the February aftoi' 
his accession to the throne, he actpialnted bis council tliat Iw. 
never had an intention of granting toleration to tlie ))a,|>istsr 
that “ if he thought Ills son would condescend to any siu li 
course, he would wish the kingdom translated to his daugliter; ' 
that the mitigation of the payment of the recusant CatliolicH 
was in consideration, that not any one of them had lifted u]> 
his hand against him, at his coming in ; and so he gave them 
a year of probation to conform themselves ; which, seeing it 
had not wrought that effect, he had fortified all the laws that 
Avere against them, and made them stronger, (saving from 
blood, from which he had a natural aversion,) and commandeil 
that they should bo ]nit into execution to the uttermost."’ 

These scvntimeiits were afterwards promulgated to lln' 
highest constituted authorities, and the arrears of the liiii's 
due for recusancy were collected with great severity. 

A proclamation was likewise issued ; in the kiiii!. 

after adverting to the disputes between the establi.died clnnvli 
and the disscrjters, and intimating his hoj)es of a *s|) 0 (;dy and 
satisfactory settlement of these, he announced, tliat “ a greate]' 
contagion to the national religion than eonid ])roceed from 
those light diflbrcnces, was imminent, l>y ])or8ons, common 
enemies to them both, — namely, the great number of |)rii5sts. 
both seminarists and jesuits, abounding in the realm ; )>a]*lly 
ii])on a vain confidence of some innovation in matters ol‘ 
gion, to ho done? l>y him, which he never intended, nor gave 
ail}' man cause to ex]>ect.” 

He thei'efoi'o commanded ail manner of Jesuits, sominarists- 
and otiier priests wliatsoo er, to dejiart from the realm, a, mi 
never to return, upon ])ain of being left to the |>enalty of tin: 
law, without hope of favour or remissiou *. 

This proclamation of .lames wais followed by Stat. 1 
James J. c. i, wliic!li enacted, that the laws of Eli/abetli 
against jesuits and seminary priests should be put inn> 
execution. ^l\vo third parts of the real estates of ev'civ 
ofleiuler were directed to he seized for recusancy; and all who 
had lieeii or wore cdu(*atcd in seiriinai'ies, were rcnde}‘<M] 
incapable of taking landed property by descent. < 

In the reign of Henry VI II., those wdjo favoured tho 
lleformation were generally inclined to the Ijutlieran Creed. 


2 Winwood, 49, 2 Sutler’s Hist. Uom. Oath. 67 — 
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discipline, and Liturgy; in the reign of Edward VI., they 
generally inclined to the doctrine of Calvin; I nit the change 
of religion, during the reign of Mary, drove some of tlie con- 
scientious reformers into exile. 

These refugees, in company with the most eminent of the 
elcrg}^ of the English Catholic church, emigraU>d to (lermany 
and Switzerland ; by the Calvinists tlujy were received with 
bosjiitality and kindnoss, but they were neglected and insulted 
the Lutlieraiis : and those English niartyi’s who, in the 
reign of Mary, had sealed the ilel'ori nation witli tlu^ir Mood, 
\\’ei'e designated by tlio lattei* as the l)(v\ !l\s Martyrs 

Divisions soon arose among the exiles, man}^ of them 
presc^rving the form of worship as iiicul(*ated by the English 
Catliolic clnirch, but others ])relerriug the llelvetiau rites on 
;i(*(*ouiit of their greatei* slm|>Iieity. 'i'he former received the 
a|ipel]ation of confoniiists, the latter that of ii<»u-conioj*mists, 
or ]>iiritaiis 

On ihe acecission oF Elizabeth, she ])enreived tliat the dilli- 
ruities of ejecting any sinecre (aanpromise hetween these two 
sects were iusujierahle, and slu5 adhered to tliat revligion wliose 
priiKuplos W(?re based upon the fundamental langriMge of Holy 
\V rit, and wliose disci]dino apjiroximated the ueaiest to ])ure 
('[iristiau cliarity: thus rejecting the schismatic doctrines ol* 
Itome, under whidi Englaud would have heoii a priest-ridden 
])rovince, and frustrating the rejiubJican priiici[)les of iniritan- 
isni, which were inconsistent with monarchical government as 
tstahlislicd in Engiand. 

The ])rincipal points in dlirercnce Ix'tween the (dnircli of 
Ikigla.nd and tlie ])uritans, are tlms iavourahly stated for the 
puritans by iMosheinC: — 

'^^IMie |)rinci])les laid down by tlie commlssioiK'rs of the 
'pieeifs high court of cirinniission on the one liand, and the 
puritans on liie other, were vei*}' ditlcj'eiit. 

" Eirst. Foi', in tlie first place, tlie fornuu* maintained, that 
the 1‘ight of reformation, — that is, the privilege of removing 
the corruptions, and of correctiiig the errors, that may hav'e 
been introduced into the docti iue, discipline, or worship of the 
uliureli, — is lodged in tlie sovereign, or ci\'il magistrate alone; 

^ I I lallam’s (.'oiist. J list. iTl, (>t seq. 4 Mosheim (Maclaine), CJ. 

2 iJutleUs Hist, lloni. Cath. ‘>7-* Vide ]Morf;an's Tlaeuix liriuiimkus. 

Aloshoini Cent. X.V"I. s. part ii. cited 2 lJutler’s iUst. Jioin. ( titli. 
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while tlie latter deiiied that the power of the inaoistratp 
extended so far, and maintained, that it Ava.s rather tlie hiisi* 
ness of the elerixy to restore religion to its native dignity aiul 
lustre. 

Secondly. The qu(!eu’'s conmiissioners inaintMined, that 
the rule of jiihceeding, in reforming the doctrine or discipline 
or the clmreli, was not to be derived from the sMC.rod writings 
alone, Init also from tlie writings and decisions of tlie fathers 
in the pi*iinitive age.s. The |)nritan,s, on the eontniry, ailirined, 
tliat the iiisjiired word of (lod lieing tiie pure and only foiiii 
tain of wisdom and trutln it was from tlience alone, that tla 
rides and directions were to lie drawn, which w'ei'c to guidi 
the measures ol* those, who undertook to purify the faith, or ti 
i*e(*tily the discipline and worslup of tlie church ; and that tin 
('cclesiastical iustitutious of the early ages, as also tlie writing 
ol* tlie ancient doctors, vvei'c absolutely destitute of all sort o 
Jiuthoj’ity. 

Thirdly. The <|ueeids eormiiissioiiers veutiirod to assert 
that tlio ( hurcli of Uouic was a true churcli, tliougli corruj)! 
and (MToneons in many points of doctrine and go\ (‘rnniont , 
that the lloinan jioiitilf, though ehargeablo wiili temerity are 
ai'rugance. in a.ssimiiug to himself the title aiul jnri,s(licti:)n o 
Inb'ul ijf the whole clmrch, was, nevei'thelcss, to ho ('stec'iiio' 
a. true and lawful hisliop; and coaseqneutly, tliat the mini 
stc'i’s ordained l)y hini, were ijUMlilied for perroriuing th(' ])a'*.- 
(oral ilnties. This was a ]>oiut wliicli tlie l-higiisli. hisin.)])' 
tlionght it ahsolntely ueces.sary to maintain, sinci'. tlun^ could 
not otlierwiso claim tlie honour of deriving tlioir dignities, in 
an unint('rrn]d.ed line of siiecession, from the apostles. Ih.it. 
the puritans entertahied very diti'ereiit notions of tills matter; 
they cousidcj’ed the Romish hierarclvy as a. system f»f jiolifical 
and spiritual tyranny, tliat had justly forleited tlio title aiul 
privileges of a true clmrch; they looked uj)ou its pontifi' a- 
Anti('lirist ; and its discipline as vain, superstitions, idolatrous, 
and diametrically oppo.sito to the injunctions of the (los]>el; 
and in eonseijiunice of this, they reuouueed its coimmuiimn 
and regarded all approaehes to its discipline and w oi'iship as 
liighly dangerous to the cause of true religion. 

'' Fourthly. Tlio court conimis.sj oners considered, as the 
best and most perfect form of eeclesiasti(!al goveriimeiit, tliat 
wliicli took place during tlie llrst four or five centuries : they 
even preferred it to tliat which had been instituted In' ih^' 
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npoBtles; because, as they alleged, our Saviour and liis 
M])Ostles had accoinrnodatcd the form luentionod in the Scrip- 
ture to the feeble and infant state of the chureli, and left it to 
tlic wisdom and discretion of future ages to modify it in sncli 
inannor, as iniglit l)e suitable to the triuni])hant ])rog!HJss of 
t-liristianlty, the gi-andeur of a national estahlislniiont, and 
also to the ends of civil ])olicy. The ])iiritaii.s asserted, in 
oj)j)Osition to tJiis, that tlie rules of clmrcli goveruTnent were 
clear] y laid down i)i the Holy ►scri))tures, — the only standard 
of spiritual discipline; and that tlie apostles, in establishing 
ihe first ( •hristian <*hurcli on the aristocratical pb*m that was 
tlien observed in tbe Jewish sanliedrini, designed it as an 
uiK*hangoah](.> model, to be followed in all times and in all 
|)}a,ce.s. 

'•* Fifthly. 1M»e court reformers were of opinion, that things 
nidiirerent, which ai'o neither comma ndi'd nor forhiddeji l)y 
tiie authority' of S(‘riptui‘e, such as the external l ites of j)ul))ic 
worship, tlie l\ind of vestments that are to l)e used by the 
clergy, I'oligious festivals, and the like, might 1.)e ordered, 
(leterniined. and rendeiavl a; matter of obligation, by tii(! autlio- 
rity of tlu) civil magistrate ; and that in sucli. a ('ase. the 
\iolation of liis commands would be no hy.ss criminal, tlniii an 
.‘let of rebellion against tlie laws of tbe state. 11ie- imritans 
;illeg(i(l, in answer to this assertion, that it uas an iiideconi; 
])i'ostitnti()ii of ])()\ver to impose, as necessary and indispensable, 
ii)Os(> things wdiich (.'lirist ba.(l left in tbe class of matters 
indillcrcnt ; since tliis yvas a nuinifest enci’oacbment upon tb;it 
lilierty with wliieb the divine Saviour had made us iia'c?. To 
liiis they added, that sucli rites and ceremouic's as bad been, 
abused to idolatrous piuposcs. and bad n inanifcsi tendency to 
i*e\'ivo tbe impressions of svi])erstition and j) 0 |)ery in tlu' minds 
of men, could liy no means be considere(l as iudillerent, lni(: 
dosei*\’ed to lie rejected, without hesitation, as impious and 
]a'ofane. Sueb, in their estimation, were tlie religious core- 
nionles of ancient times, whoso abrogation was reliistMi by the 
<iueen and her council."’ 

No great ])olitic.‘il calamities have ever befallen a civilized 
f Htatc', without being distinctly foreseen and ])lain]y predicted 
by men wiser than tlicir goiu.'ration. hJizalioth }>orceivcd that 
11 h‘ priiici]iles of these church I'ovolutionists were Ivostile to 
fnouai*cby ; men,’'" she said, who were over bold with t!u; 

Almiglity, nuikiug too many scaiiniiigs of liis blessed will, as 
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lavTors dill with Imman testaments and she declarod, that 
AVithont meaning to encourage the Romanists* she considered 
these persons more perilous to the state 

The separation of the puritans from the Church of EiiglaTul, 
essentially began with the Act of Uniformity, in the reign of 
Klizaheth; the undisguised separation took place after the 
Assemlily of the Clergy, at Iwainbeth, in HiOf, — or, concisi^ly 
to state the faints, previous to I (U)4, they weiT3 concealed arid 
cowardly traitors ; .snbseijuent to that period they were 
and audacious 

Hume " lias justly observed, of all the European cliurclios, 
whirl) shook olF the yoke of papal authority, no one jirocoeded 
witli so mu(‘h reason <a.nd moderation as the Church of Eviglaiid ; 
an advantage which had been deiived jiartly from the interjio- 
sitionof the civil magistrate in this innovation, partly from the 
gradual and slew steps by which the Reformation was (touductoil 
in that kingdom. Rage and animosity against the [Roman | 

( -atholiii religion was as little indulged, as could bo supposed 
in such a revolution. The fabric of the secular hierarchy 
was maintained entire : the ancient liturgy was preserved, so 
far as was thouglit consistent with the new principles : many 
C(‘romonies, hocomo vonoralde from ago and ])recoding use, 
w ej'O retained ; ilie sjilcndoiir of tlie Roman worsliip, tlioiiglj 
rernm ed, had at least given place to order and decon(*y ; 
tiui distimttive habits of the clergy, according to their difforeiil 
ranks, were continued : no innovation was admitted, meridy 
fj'oiu s|)ite and opposition to former usage : anti the new reli- 
gion, by mitigating the genius of the ancient superstition, 
and lannlering it more compatible witli tiie peace and interests 
of sof'iety, had preserved itself in that happy medium whicli 

"I'lio Preslnfltmans nri' tlie legitimate (l(‘scciidai>ts of tlic j)uritaTis. 

The /ndcprruknfs^ aiioth(!r denomination of pui’itans, fouu(h‘d f'V 

Bi'own, Avliosie ohjeet was to motlel Ids followers into the form of thr 
< JJuistiaii Clmreli in its earliest state, 'rim extreme simplicity of this plan 
■was ri'jected in Englund, but its leading princii)le ■was presinwi^d, — tlnit 
('aeh <*ongregatioii is itself a se|)arate and independent clmreli, acknow- 
ledging no supen'iority or j'ight of interf(Tonce, in any nitiii, oi- in any hody 
ol‘ imm. 'J’his gave them the name of indep(mdents, or of congregation* 
brctln-en. i 

Tlie liaptials, in tiieir discipline and worsliip, as well as in the indejien* 
deucy of tlndr jiarticidar crongregations, very ncfirly rescmible th<‘ ind(>j)(.*n* 
dents; bat dider from them in. thti administration of baptism, — and tins 
d(Mio,mination of (Jhnstiaus advocated, from an early period, tJie princi])lr^ 
of religions liberty. 

'' d ilume, ini. 
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wise men have always sought, anil which the people have so 
seldom been able to imiiiitain^.**’ 

Those objects, which excited the abhorrence of the puritans 
\N'C]*e tlic square (‘ap, the tippet, and the surplice, which they 
culled ‘‘ conjuring garments of popery C but as long as they 
only professed to bo disquif^ted by these pitiful scrujdcs, and 
<lid not openly seek to disturb the order, nor insult the practice 
of the English Catholic cliurch, tlielr dissenting principles 
were toleratt'd, as e()ntein]>til)lo. 

Hut as this faction increased in nnmbers, so did its prin- 
ciples a])proxiinate the nearer to tn^ason and folly. The dis- 
ci plijie ol‘ (Jalvin, tlio ])atterii in the mount.'*’ was to supen*- 
sede the Eiiglish Catholic elun*ch ; without considering tliat 
Calvin's sclieme was formed with relation to the j)C(;uliar 
cii'cumstances of ;i |)otty state. 

CalA'in was, as Dr. 8outliey‘’ observes, invited tbitber by a 
turbulent (lemocracy, who, liaving driven away their bishop 
.‘ind his (deigy, had just lived lojig enough in a state of eccle- 
siastical anarchy, to feel the necessity of having some disciydiiie 
established among tlicm. An episco])al form was not to be 
iliougld/’ of theia^ ; nor was there any hope that the ]>oo])lo 
would be satisfied, unless the sysb?m vvliieli lie l)ad ])roposed, 
had at least a (leinocrati(‘aI a|)j>eara.nce. Wisedy, therefore, 
l)c(‘MUso tliat necessity ro()uii‘ed tliat his views sliould l)e 
.slia|)e(l according to the occasion, he formed a standing ecchi- 
siastical court, of which the ministers were per|)etu;il members, 
and Calvin liimsclf, ))er|>etual president; twice as many oi‘ 
the laity l)eing annually elected as tlieir associates; to tliis 
rourt, full {)Ower was given to decide all ecch^siastical causes, 
to insiACct all men's mamiers, and punish, as far as exconnnii- 
'•ailoFi, all persons of wliatsoever rank. ^J'hat the discijdiiu^ 
was of the most morose and inquisitorial kind, .... the nKari- 
}>ors oi* the <‘Ourt being empowered to piy into tlie ))rivate 
aflairs of every fVimily, and examine any jierson c(jn(*erning his 

' '.riu'ro was only oin^ instanco in wliidi fin* spirit of contra diction to tin* 
Itoiininists toolc pliioc imivcrsaJly in J‘'.nii;!iiiid ; tlu? altar was I’oinovi'd from 
^va.ll, Avas placed in tlie middle of tin? el»ur<?l!, ami Avas tl uceforth 
tciionunatcd tlie connnunion-tablc. Tlic reason why tliis innov;: tion mi'l 
ith such g'eiieral rt?ceptioii, was, tliat tlu* iiohility and gmiti'y L thcrehy 
i>ret(.!nce for nuikiiig s}»oil of tin*, plate, vesturt's, and ricli ( 'J*nanients 
"hieh heloiij^cd to the altars, (Ueyliii, ])refiice,a; Hist. HHI. r» Hume, 152.) 
Hook of the Cliurcli, 412, 41o. 

■’ Hooker, l*ref. ika'les. I’olity. 
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own or his noighl)ours'’ coaduet apoii oath, .... and that tli(> 
Cliiirch of (Jeneva assumed as high a tone as that of lloiiu'. 
must be ascribed something to the temper of the times, bm 
more to that of the legislato)*.**’ 

Tho ])uritaiis in Ihighind pro])osed this iliscipline as tin 
only and sure' remedy for all the (wils incident to mankiiid, 
promising among what VV'alsingliam called otlier impossibi 
Wonders,’” that if it were once planted, there slioulii be neitliei- 
licggars nor Aagabonds in the land. '' in very tiaith,"^ s;nd 
.^^‘^rkcr^‘\ ambitions spirits, and can abide no supv- 

1‘iority. Their fancies are favoured of some great calling; mIki 
seek to gain by other men's losses; and most plavisilih; arr 
these meifs devices to a great number of tlie ])eo])le win 
lalKuir to live in all liberty. But the one, lilinded with tln: 
desire of getting, see not their own iall, vvliieh no doul)! amII 
follow : tlic other, liunting h>r alteration, pull njani their 
nec*ks inuderable servitude. For th(\so lanlastieal spii’its, 
wliicli la 1)011 r to reign in men’s conseicneos, will, if they may 
bring their ])urposes to j)ass, lay a lieavv solve u])on tlieir 
necks. In the jdatform set down l)y thesi; new builders, \\c 
evidentlv see the sjioliation of tho patrimony of ('Inist, and ii 
popular state to be sought. The end will be ruin to religion, 
and confusion to our country.'^’ 

As lar as it was in the ]>ower of tlio ])nr!tans, tliev sojiaral*. n 
themselves h’oin tlie fnemlnas of the Ivnglisli Catholic cluurli. 
and refused to hold ajty coimmiuioji with tlieni. Instauco 
occurred, where they vsau'O strong enough, of tluur tln'ustiny 
the clergy out of their own ('linrc)ies, if they Avore the suiplit t , 
and taking away the bread from the communion tahh‘, hecaii: v 
it was in tho wafer form. Some fanativ's'* spit in the kn e 
of tluui* old aerjuaintanee, to testily their utter ahliorrejjee 
conl’oi'mitv. '^idiere were refiactoi'y elergy whs) refused o 
baptize^" names which wert' not to he found iu tin 

SiTiptures; and as one folly leads to another, tho scri[>iiii’ ‘i 
names themselv'cs were laid aside, for siieli significant appei* 
lations as’’ '' Deli at ranee,’’’’ '' Disci pi iiie.’’' '• hToni-abovc. 

“ Alore-trial,’” More-fruit,” ‘'Joy again,” Earth,” Dust. 

“ Aslies,"” Kill-sin,” and ]’'ig]it'tlie-good-fight-c>fTa^i^ 

Blit it is not in such follies that tlie spii'it of kinaticism rest- 

8tiTiH‘-s rarkcr, 433. ‘‘ I ^trypu’s Aniuals, 4(10. 

8tryj)e’s Whitgilt, 32‘). 

’ .lU*ylin’« Mist, of tlio IVi'sLytcrIaiis, 21*3. 8tiyjH*'s Wliitgift, 124. 
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contented. They boasted in the division which they occa- .LvmksI. 
si owed, and said it was an es|)ocial token that tlie work came 
front (fod, because Christ had declared'* ho came not to send 
peace into the world, Imt a sword. That sword, it was their 
evident belief, was to be intrusted to their hands. 

ft was not to bo sujtposed that the Elect such as those uiushvifions of 
who would not be baptized except by a scriptural naine, or “ puvitanioal 
that Deliverance/’ l"''r()ni above/’ doy aixain,"’ ‘"Kill- ‘ 

.sin/’ kc., would a<lo])t any otlun* pre(*e])ts, except such as 
were contained in Scrij>turo, more ]>articiilarly that injuction 
which commands (Jliristiaii cliarity towards all men, and coii- 
sc<piently we find tbi.s meek and relitirioiis sect thus ex])ressinn- 
themselves; that ovei-y Miialoiry witJi the (Jliurch of Kornev was 
a synd)oliziug vvitli Autic.hrist What has (dirist Jesus 

ro do with Delia! Wliat has <larkness to do with light? 

If sur])lices, coruer-caps, and tippets, Inivo l)eeu ba<lges ul‘ 
idolaters, in the very act of their idolatry; why should the 
])reacher of (liristlaii lilxutv, and the ()])en rebidan' of all 
sup(?]-stitioM, partake with the drop's of the llomish Ix'ast ? 

N (!a, who is tliere tJiat ought not rather to he afraid of taking 
iii his hand, or on l)i,s forehead, the print and mark of that 
O'lioiis l)oast ?’’ ]>iit tliis a p|)li (nation wa.s rejected by the 
"• Engli.sli ( 'atbo}i(‘ ChurclC'b” 

So long a.-; the piiritaiis had ])een contented NA'idi pro{)osiiii^- iv.wss of pnri 
vN'Iiat they desired, ^’’JeaA ing it to tlu! |>rovid(aic(^ of (iod, a.]id nn<inn.. m iu ' 
to tlie authority of rlic inagistrat(‘s/ they were “ cljaritablv 
ti’eatod, except iii cases of extreme iinperiineuce ; l)ut when 
tliey, according to their IViiaul VValsinghain "* adirnuid that the 
coiisciit of tlie magistrate was not to i>e attejided ; wlieu tiu^y 
cmnbiiied tliemseh es by elasses and subscription.^ ; vvlu^n they 
(lescendod into that vile aanl haso laeaiis of defacing the 
govermnent of tlie eliurch, hy ridiculous pasijuil.s; vvlieii tiny 
l>cgaM to make many subjects in doubt to tidvo an oath (which. 

IS one of the liindauiciitai ])oiuts of justico in (bis land, and in 
all places) ; when tliey began to vaunt of llieir stia'iigtli ’” and 
nund)er (jf their ])artisans ainl followers, and to use commi- 
nalions that tlieir cause would prevail, though w'lili uproar 
and violence ; tlien it apjjeared t(» he uo more zeal, uo mon? 

Strypo's Wliifgifi, 5 Himie, 151, 1 Strype, lia. 

Koitin 5<»5. K nox, I(»U, 402. 5 Ihmio, 152. 

I hicketts JafV* ol‘ Arclib. Wiltjains, ii. I 1/. 

" J looker’s .Itrelacoj 40. 
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conscience, but mere faction and division;” and cooreivo, 
measures were fidopted against the non-conforrnists, but it wasi 
soon perceived that an appeal to arms M’^ould be the f;ital 
result. 

The abominalde doctrine that the Almighty has placed the 
greater part of ‘aiankind under a fatal necessity of coinniittiny 
the olfences for wliich Ho ha.s predetermined to ])unish tliem 
eteriially, became the distiiigui»shuig tenet of tlie nmi-eon<- 
formists; it increased their strengtli, because those (*lcrgy wluj 
agreed with them at first in this ]>oint alone, gradually hocaine 
jiolitieal, as well as doctrinal, puritans; an<l it I'xasjicrated tlic 
implacable sjiirit of dis.sent, liy filling them with a s|)iritnal 
pride as intolerant as it was intolerahlo; for, i;i!i(*viiig they 
were the favourites and the elect of the Almiglity, they looked 
n])on all who were not witli tlieni as the rcproliatcs and 
presuming that lieaveu was theirs by sure inlieritance, tliey 
were ready on the first opjiurturiity to claim tlie earth also liy 
the same title 

7dio ]Turitans, like all factious minorities, endeavoured, hy 
activity, to make amends for tlicir want of nuTnil)ers. 'i'h' y 
exerted tlicmselves to get men of their opinions returned to 
parliament; they set forth hooks, and presented wliat they 
(‘ailed the Hurnblc Ihdiiioii of the Tliousand Miiiisfc(‘rs (tliongli 
the subscription fell short of that amount liy some hundreds), 
desiring tliat the otrenccs in the clmrch might lie some removed, 
some amended, and some qualified; olfering to sliow tliat wliat 
tlioy conqilaiiiod of as abuses were not agreeable to the Serif)- 
tures, if tlie king would be ])leased to have tlie )>oint discussed 
eitlior ill writing or by' conference among the IcarnecH". 

In accordance to their wislies, a conference M as held before 
the privy council at Hamjitou ( Vnirt, the kingliimself jiresiding 
as moduratin*, four of the puritan eJergy being summoned as 
representatives (jf the “ .Millenaries,” — but this conferencf' 
termiinitcd like others of a similar character, the disputants 
being rendered more implacable towards each other. 

In 16‘04, the (convocation which m^is assembled together witli 
the parliament, vv^ere directed to frame and incorporate a nev 
body of canons. Little is known in detail of tlie history of 
their composition, hut they chiefly consist of a. digest of old 
canons, to which some new ones Macro added. They arc in 


Southey’s Book of the Church, <133. 


•“ Ibid. 420. 



rim HOUxSK OF stuart. 


VIL] 


363 


number one hundred and forty-one, and form the basis of the 
present eeclosiastieal lavv^\ 

In conse(jUonco of these canons not having received a parlia- 
mentary sanction, tliey ai-c not bindincr on the laity, except so 
jar as they arc declarator}' of the old. It was decided by Lord 
Hardwieke, that tbo clei-iiy, in consocjnence of Hlieir subscrip- 
tion, arc bound by the canons confirmed by the king only; but 
to render theui binding on the laity, tbey must be confirmed 
])y |):irliainent. As those canons were not ratified by tlio two 
houses, tbo new ones are not biinling except on tlioso wlu» sub- 
scribe them. 

The ancient canons, under Stat. 25 Mcnry VIII., c. 1.9, 
are a part of tlie law of the land. In examining into tlie 
legality of evei’y one of these c.anons, the first point is to ascer- 
tain whether it is more ancient than the statute of Henry 1 11.; 
the next point is to dis(! 0 ^•er whether it is ropngnant from tluj 
law of tile land or the king\s jirerogative. If it were in uso 
liefore the ])assi!ig of tlie statute, and ho not r 0 |)Ugnant to law, 
it is a |)art of the law of tlie land. 

The statutes on wliicdi tlui authority of the canon law rests, 
wns intended only to answer a temporary ])urpose, namely, t(» 
aliord the cliurch a body of laws, until a review of the whole 
cccdesiastical (*onstitntioii should he completed. 'Jdiis review 
has never Ix'on acconi]>lished^*^, :dthong1i obviously requisite, 
iKM-aUvse, from the sid)se<juent cliarigcs wdiicli have boon eifijcted 
in the ecclesiastical and civil institutions, these canons htivo 
luxm generally noglecded as a code. 

IMio conference at Hampton C«mrt was ])roductivo of (h-cIo- 
siastical ordinances. Thus, AlisoJution*’'’ was delined by the 
words remission of sins."^ 'fo the confirmation of children, 
the word “ examination'’”' was added; and in the Dominical 
gos])eis, Jesus said to them,’’ was twic.o suhstitntorl for 
'Jesus said to his disciples.” l^rivate haptism was only to 
1)0 performed by lawful ministers; no part of the vVpocryplia 
wliieh appeared repugnaut to the (ainoni(*al Scrijitiiro was to 
I'O read. Some limitation of the bishops’ jui isdiction was to 
he made; and excomniiiuication, as it was tlien used, to ha 
J'dxcii away both in mirnc and nature, instead of vvlrich, a writ 
'•nt of Chancery was to lie fivimed for |)unisliing the contuma- 

S})aiTow\s ("aiioiis. BnnCs lk*cU‘s. Law, Pref. xvi. 2 Ne^ars 
-’>• X. 2a. 2 Short’s Church Hist. 40. 

Lathlmry’s K])iscopacy, 7-- A ido auto, 104. 
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cious. Schools and preachers were to bo provided where tliey 
were needed, as soon as might be; and where pluralities vveiv 
allowed, which was to be as seldom as possible, the livings 
wore to be near each other, and the incumbent was to maintain 
a preacher at the ono which he did not serve himscll^ One 
catc(?hism was« to be made and used in all places, and order tn 
be taken for an uniform translation of tlie lliblcr^^ 

The depravity of Elizabetlfs mind was such, that althoiigli 
licentiousness was tolerated, yet marriage was torhiddoii to nl) 
those over whom she had (iontrol, and consequently slio could 
not be persuaded to* legitimate the marriage of tlie clergy, and 
it was only reluctantly suftered during her reign ; l)iit by 8tat. 
1 James 1. c. 25, Stat. 2 & and 5 & (> Edvvaial VI. ec. 21 1, 

were revived, l)y which such <M>ntracts were made lawd'id 
An effectual stop AV'as put to the alienation of cliurcdi lauds ]»y 
Stat. 1 James I. c. 3, whereby all grants or leases of such to 
any person, even to the king himself, for more than oue-and- 
twenty years, were declared void^^ 

Prior to this reign, several versions of the Bible were used: 
but the most common were the Bishops’ Bible/' and tiiiii 
called the Geneva.’*’ After Wiclilfe’s INesv 'restairKUit. tin' 
first edition in Englisli was ])rinted by '"IMiidal,” in .J52(>, r)n 
tlie continent. In 1585, the entire Jhblo was printed, with :/ 
dedication to the king, by Miles Goverdale."’ ^J’lns was l;h( 
first translation of the whole Bible, ainl tlie first allowed b\ 
royal anthority. 'Jbvo years after, another edition was ])u]) 
lished, varying hut little from the former, bearing on the titlc- 
])age the (ictitious rianie of Thorna.s Matthew. It was jirintcd 
under the superintendenec of .lolin llogers, tlie first Protestant 
martyr in England. In 1539, this translation was reviserl by 
(draniner, and reprinted by (Jrafton. These were almost the 
only English translations until the reign of Mary, Avlien the 
exiles exoeuted another at Cieiieva. Coverdaie, Gilhy, WTiii 
tinghani, Knox, and others, were engaged in this work at the 
period of the queen’s death, and remained behind their brethrtii 
for the purpose of eompletiug it. JNiany editions were pult- 
lished between tlio year 15()0, the date of the first edition, and 
the year 1 ()!(>, the date of the last. The next translation was 
set forth under the auspice^s of Arclibishop Parker, in J.5(i<S; it 

8outlic}'’8 iJook of the Chiircli, 42.9, 4ao. 2 fc>bort’s Ctiiircli Hist, - t 
ct Vide ante, 24 G, 247. 

Fuller, X. 27. Southey’s Book of tiie Cluirch, 4:19, 
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was called the “ Bishops" Bible,**" and the ‘‘ Great English 
IVihle.’" This Bible was set up in (diurches, and continued in 
general use until the present translation; while the Geneva 
Hible was conniioiily read in private families 

Ill 1604^ a royal commission was issued for an authorized 
translation of the Bible, and which was printed in 16T1. The 
(‘emmissioners wore comiiiMiided to make as little alteration as 
jjossiblo in the Bishojis" Bible,"" and wherever it did not 
rigroe with the original text, recourse was to bo liad to former 
translations^b No notes were to be affixed beyond what the 
literal explanatlou of the Hebrew and Gj'eek words adopted 
into the text might require; and a few marginal references, 
:\m] only a few, were to l)o ajipended; and this translation is 
I be Bible at ]:> resent used^'b 

The o]>je(;.t vvliicb the ministers of the English Catholic 
( 'Inircli"" thus atbiined, vv7is the universal dissemination of the 
then best translation of the original Hebrew and (ireek Scrip- 
tures, of wbicli tlio former was cited by our blessed Lord and 
ills a])Ostbjs and evangelists witlioiit reproof, and has since been 
liando<l down to ns, together with the latter, by general consent 
of tbo early cbniah, as the repository of Divine learning; to 
these originals all translations nmst, in reason and by the nature 
el'tlio case, be referred, as tlie criterion for deciding ditlereru'es 
i)otween them; and from thorn, accordingly, the 7\ng]i(tan 
rliundi derives and (lls>seniinates her knovvlcdge of (iod"s truth 
And it is, as ])rcvionsly stated by tlic ado]>tion of this trans- 
lation oi* the Bible, instead of the Latin Vulgate^" that tin* 
Infalliblo Church of llome"’ lias anathematized the English 
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Latlihnry’s Upiseopat'y, 76, 79. Luther by Riddle, 146 — 152. 
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Catholic church; filthoiigli the copies of the Latin Vulgnte' 
were, at one period, so various and discordant, that the laliours 
of three po})cs, Pius I V., Sixtus V., and Clement VI J I., wore 
eiMplojcd to procure a corj*ect edition, so as to supersede iIk^ 
Hebrew and Greek versions But the Church of Rome, to 
promote lier tQiiiporal interests, has never hesitated to )*enu)vc 
the sacred boundai-ies of right and wrong, and, as far as in hor 
lay, to teach mankind to call good evil, and evil good; and, 
speaking in a temporal sense, nothing could have withstood llio 
fallacies, tlie seductions, and tluj violence of Rome, or lm\ e 
triumphed over the republicanism of the jiuritans, but tln' 
superior wisdom and sanctity of the English Catliolic 
Church, a church whicii is the onlif firm basis of our monar- 
chical government, and of that civil liberty wbic'li etjuaily 
protects and punishes the ])easant and the jirince, and to an 
extent miprecedcnted in ancient or modei ii times, — nny. evi'ii 
in republican America, where liberty is tlie tlieoi-}’, and darriy 
the jtractice, and whose sujierior ‘■’^ freedom of mstitutious' 
consists solely in the recognition of men and princi|>les, which 
in bhigland would he discarded with the utmost disgust for 
their iulidelity, hypocrisy, and de.s])otjsm. 


Section ,11. 

CII AIILES L, March 27, a.i>, 1025^ — January ao, a.d. HMD. 

1. Cliaractera of tlic Kin*;’ and ! and other Unconstitvitionul 

(..■onniions. | I^rocoi'dino's. 

2. Proceedings of the Fii*sl Paiiia- | t>. T1 h‘ ot\Star (Miainhei-. 

ineiil. ! J). 'J’axation. — C.‘ise of 

a. 'Hie JVirliainent of 102(1. Ilaninden. 

4. Illegal Taxation. JO. Tlie Kii-,st Parliament of 1040- 

a, 'I’iui Parliament of 1020. 11. invasion of the Scots, and thi' 

0. J'he I’aiiuiiiieiit of l(i20. ‘‘ (Jounc.il of York.” 

7. Determination of flie King to { 12. 'J'he Long Parliament, 
govern without Parliaments, i 

1 . Cliaracfcrs of the Kina and Covirnom. 

Tlic despicable cliarat'ter and jxdicA of James T. had Ixoii 
such, that, on the accession of (duirle>s I., the nation was 
divided into two])arties, of Courtiers'’’ and ()j)j>ositionist.«; 
and the contest ultimately became so ])rotracted, that rostait- 
inent, passion, prejudi(?e.s, and faction took place on all sides. 

Perceval oji Schism, 
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That Charles I. was an insincere nian^ ajiid a wicked 
tyrant, every imprejudiced individual must admit ; and, at 
tlio same time, conless the character which he has received 
from Hume, is, in many respects, destitute of triith^; hut 
unconstitutional as were the acts of Charles, they were, in 
comparison with tlioso of the commons,'" perfectly consistent 
witli true freedom. 

The commons, under nuisc of tin? words ‘‘patriotism" and 

loyalty," (*ommitted acts un))aralleled in our history for 
des]X)tism and illegality; in fact, we ever find that, those who 
are most prodigal in |)atriotic profe.ssion ^ arc in pracnico the 
most uncoiviproinising tyi*a!Us, and always perfidions in dis- 
charging those (H)in])acts, tli(dr loeing ])arties to VA’liicli, has 
raised them from insigiulicancc to power; for tlie man of 
lionour a!i(l ])rinci|)lo iin ririahly planes, in sneli compacts, tlu? 
dupe of tile greatest rogue; and lie who makes the .most exten- 
sive professions, is li}' the unrelltvting portion of mankind 
considcu’cd their liest friimd, until wlieu ,stri|.>])ed, in most cases 
hut too late, of lii.s insidious cloak, lie is discovered to he their 
l)ilterest foe; thus the executiou of (.’liarles did not proceed 
rVoiu ])atrioti(^ |U'iiiciples ; hut was tlic (ieiidish act ol‘ a nest of 
despots, in order to gratify their sidiish «ainhition 

A BUiall^ hut all-dominant faction of the Long 1 Parliament 

' Herbert’s M <" 1 ) 1 . ('arto's late of Oniioad. ]*refae<' to Baroi) 

'I’j-aets. Loi'd .lolui llussell’s ('oust. Hist. (Kt, o<]. 1821. 

I'lio kiijtij’s maiiuors not good ; lu^ spoke and IxdiaA fMl to Lulie.s 
iiideceney in jxdiHe (WarlHii toii’s ]Xot(.‘S on ('hirendon, vii. (>'28, and 
a ])aH,sage in Alilton’s Defeiisio pro ]V»piiIa Ajigbeano, (pioted l»y (fari’is an<l 
IVrotiie). ile onee forirot bimstdf so far as to eaiie !Sir Uenry Vane for 
e»)nf.ng into a looni of llio ])aiae<^ resei ved for jun’sons of liiglier rank 
((V.rte's Ormond, i. iWJd). lb' bad in t)utli none ulio loved liiin, till bis 
niisfortniK's s(.)ftene<l Ins teinj»<M’ and <‘\eiU‘d syin])ulhy (*2 JhillanVs Oonst. 
Hist. 807. Oblmixon Hisl. of Stuarts, MO. Ibinn't’s iM«‘in. Duke of 
Hamilton, KM.) 

‘ Mi*.s. Jlntcliijison (]i. 21C>), alluding to tin* state of jiarties in 1047, ■'^•ays, 

I nd(^e<l, as all virtues are inedioins and have their extnan<*s, tliere rose 
np after in that house a peophs who eiidea \ <»ure<l the levelling of all (^states 
nrid ipialities, Avliieh those sohor levellers were ju‘ver gnihy of desiring; 
hut men of jnsfc ami sohtu* pi ineiph'S, of lamest and religious ends, and 

wi're therefore hatml hy all tiu; designing, s(*lf-inter(‘sU-d men of both fao 
lions. Colonel Jlntchinson had a great intimaev witli many of tlu'se ; and 
^^o far as they acted aeeording to llni just, pious, ami puhli(; .si)irit Avhieli 
they laofesseil, owned them and proUs-tfsl them as far as lo^ ha<l powtu*. 
d’hese vvere iliey vviio (irst Ix'gan to discover the aml)itiou of Hieul.-denerul 
Cj-()nnvell and his idolatei-s, and to snspc'et ami dislike it.” 

Previous to that [)aj’liamont, eoininouJy ealhui ** l>and>()ne\s lV.j,i Iia 
when the House; was fullest, their miinlaas <b(l not imieli (*xeee*(l one limi- 
^ired, and on tlic most important divisions frtsiiieiitly not inoro than tifty or 
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was composed of men, who were utterly regardless of equity, 
law and justice, who despised and designedly destroyed tlie 
coustitutioM, hecauso,. during its existence, they were riot 
enabled to carry their jn-inciples of liberty into full effect, — 
that is, by an irresponsible tribunal to confistiato pro))erty, — 
trample upon tide birthrights of, and deprive of existence, nil 
tliose who might conscientiously maintain any political or 
religious ieelings at variance with tlieir own ; but such i^^ 
practical liberty, when administered by those who are ])atriot:^ 
l>ut in name, or by tbo members of a ])opu]ar assembly. 

2 . Proceedhip^ of the First P(rr I lament. 

Charles I. assembled a parliament at as ea?‘]y a period as ii 
was possible, after the <leath of bis fatljer, and such was bis 
confidence in national loyalty* that those connected \y\th tlu' 
court were prohibited from iidlueiicing the votes of thi^ 
electors. 

Upon the mooting of parli.-unent, the tjiiestion of sup|)ly'" 
oc(‘upied immediate attiMition, Tije excluMpier laid Ix'Oii 
exhausted for naval and military annanu'nt-^, — aid.hdpntions 

hy James T. liad been made on the revenues of the ci'own, 

who liad also (*ontra.(‘ted debts Avitli his subjects and foreign 
])rinces, — and the country, witli tlie concui’j'cnee of tln^ com- 
mons, was engaged in an exjieiisive wai- ; — to meet these beav'y 
and urg(nt demands, tlio coirmions voteil a sup]>ly of two sub- 
sidies, amounting to l4(b<H)0/.\ and made tlieir grants ei' 
tonnage and ])Oundage last hut for one year instemi of the 
king's life, as had for two centuries been the practice; ou 
wdiich account the bill was rejected I)y tlie lords \ 

This (»onduct illustnites tin? bad feeling of the commons 
against a Iving aaJu) at that period bafl (M>inmitted no ilh'gal oi- 
tyrannical act, either by woj-d or deed ; and, although ho use<l 
every possible ontreety^ to obtain an increase, the common‘s 

sixty inombers; but it appears from the Join*iial.s, these men had retaineil 
in their own Jiands a great part of the executive govurmuont, iiotwitfe 
standi ug tlie appointinent of the “ Couinril of State,” especially the disj)Osal 
of oftiocs, whicii were shared hy tluMuselves and dependants, and iu a 
ntarnu'r imparallelt'd in history for corruption. 

^ ('abala, 224. il Lingard, 240. 1 Jlallaiifs ConvSt. Hist. 514. 

^ 2 Uavi. Hist. N. i:. e. 

- Dugdale, 25, 2f;. ti J»arl. Hist. .*190, apt;, app. 1 Rnsh worth, 177i 
seq. Fiaiiklyn, lOP, lOP. t!om. .Joiiru. August IP, 1025. 
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were inexorable, being pro-determinod, under the mask of Oharees I* 
sanc3tity'’ and patriotism/^ to reduce the crown to the most 
urgent distress, and then to dictate their terms of concession: — 
and as they afforded the crowm only empty protestations of 
fluty, mingled vvitli the misbodings of fanaticism and . the 
murmurs of distrust/" wore ultimately dissolved at Oxford, 

In order to pursue the Spanish war, privy seals were issued issue of privy 
for lioiTowing money Irom the subject ; but the amount thus 
acquired was inadequate to the emergency, and greatly 
increased the unpo])ularity of the king*. 

» 

tk 7 V<!c Parliament of 

In l(i2(), the pecuniary necessities of Charles compelled 
liiui to c^all a jjarlianients and every improper effort was made 
to obtain a court ])repondei*aiice. 

One of the ijxpedients was to nominate tlie po])iilar leaders Memhorsof «io 
of the o|»position as sliei-iffs. by wliich they became incapa- miioUar^horSl 
(‘itated to sej‘vo as luenihers of parliameut'. device, as 

sliallow as extraordinary, vvliile it |)rovokcd a clam<j»ir against 
tlie court, only increased the ]>opularity of the individuals, and 
encouraged others to occu])y their grouiul, by the character 
Mild importance that it earned. It proved that the king and 
iiis advisers laboured under tlie vulgar error, tliat a few leading 
Mien created the opposition, wdien in truth it arose from (‘auscs 
v\']ii(‘h these very men were indebted to for all their conse- 
«jn( lice, and wdiicli merely alfoi'ded a field for the exertion of 
talent, that always resides in the conimunity *. 

The |)olicy oi' the preceding jiarliamcnt was immediately rMu>xoU.ho 
iiiirsued ; four sulisidit's and tliree-fifteiaiths were voted, Imt 

■ lucnt puriiucd. 

the jiassing of that vote into a law Avas reserved till the end 
of tlie session'*; it was thei-eforo apparent tliat, if the king 
did not yield to their wislies in every particular, he would 
ref'oive no siijiply k 

The impoacliment of ihickingliam was iletermined njiori, fmpftubmont of 
>ind the commons,"" to establish a charactei- for their pure 

• 

^ (> Pari. Hist. :i5a, 87 Coni. Joiini. July 7? Anf^aist 1, 1 Uiish- 

^vorLli, 281. 8 Lingard, 2:VJ. 

■' a I>arl. Hist. i07. 1 liiisli worth, 102. 

^ DtEwes, 88. 1 Jiiislovorth, 107. 1 Htrafibrd’s Letters and i)osimicUes, 

'iO, .‘il. t; Lingard, 21 (k Jonrii. JO, 27, June 0, 1028. 

2 Hrodie, 80. Chnii. .loimi. March 27 , 1828. 

i Unsliworth, 224. 8 Pari. Hist. 440. 
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sense of justice, in the absence of legal proof of his criuib 
nalit}’', came to a vote, that conunoii fame was a good ground 
of accusation by the commons^*’’ and proceeded to frame 
articles against the duke, which were specimens of frivolit} 
and falsehood®. The commons carried their impeachment to 
the bar of the Jlouse of Lords, with a request that the diiko 
might be committed to the Tower, but which was not com- 
plied with, because the commons had not lieard any evidence 
in support of their accusation ; and, however much such con- 
duct of the commons ought to be execrated by posterity, yot 
it is impossible, in an abstract s(nise, to be the apologist ol 
Buckingham, — he who had, by his upstart insolence, caused 
the war with Spain, and he who, from the non-gratification ol 
his adulterous lusf^, subsequently involved the nation in 
anothej‘ war with France. 

Notwithstanding tlie depeudance of Charles upon the 
House, ho seized every opportunity uselessly to insult them ; 
thus during the impeachment of Ihickinghain, he caused him 
to be elected Chancellor of the University of Cambridge, and 
then wrote a public letter, eulogizing the duke, and returniiii.' 
them thanks for his election 

Tlie king commanded the House not to meddle with his 
minister and servant, Buckingliam ; and ordered them to 
finish, in a few days, the bill which they had begun for the 
subsidies, arid to make some addition to them ; otherwise thov 
must not expect to sit any longer’k lie likewise sent to prison'' 
Sir Dudley Digges and Sir John Elliott, who managed tlie 
impeachment against Buckingham before the House of Lords; 
but the commons insisted and obtained their immediate 
release, and it is doubtful whetlier tlie king had not recourse 
to wilful falsehood in order to justify his conduct''. 

The king, not content with irritating the commons, pursued 
a similar course with the House of Lords, and forced that 


^ 1 Rush worth, 217- Whitlocke, 5. 6 Iliinie, 216. 

® 1 Rush worth, 306, et seq. ; 375, et seq. 3 Lords’ Joum. 618. Com. 
Journ. March 25, 1626, Whitlocke, 7. • 

7 1 Clarendon, 38. 1 Motteville, 231. Cabala, 252, 253. 4 Mem. Car- 

dinal de Retz, 185. 

“ 1 Rushwoi*th, 371 . Whitlocke, 7- 
6 Pari. Hist. 444 ; sed vide Ibid. 451. 1 Rushwortli, 225. Fraiiklyn, 

118. 

1 Rushwortli, 356. 

'' Ibid. 358, 361. I llatseU, 147. Franklyn, 180. Pari. Hist. 119. 
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|)ody to make a resolution ‘‘ That no lord of parliament, 
the parliament sitting, or within the usual times of privilege 
of parliament, is to be imprisoned or restrained without sen- 
tence or order of the House, unless it be for treason, or felony, 
or for refusing to give surety for the peace;'*' and they insisted 
upon the release of the Earl of Arundel, who was illegally 
confined in the Tower, on account of a marriage which his 
son had made with a lady of royal blood and also insisted 
that a writ of summons should be forwarded, as a Tiiatter of 
right, to the Earl of Hristol, which had been withheld, in 
order to screen Buckingham from the just complaints which 
the earl had against him : the w'rit was forwarded, but 
with a private order from the king not to take his seat. The 
(*arl forwarded the order to the House of Lords ; but the king 
more efiectually interposed, by ordering the attorney-general 
to exhibit charges against the earE"*, and who was siil)se- 
i|uently committed to the Tower the indecency of this 
fictiv'o interforenco by the king, his subsecjuent tampering 
with the lords and his prohibition to the judges not to 
iinsw^er certain legal (|uostions‘‘, in order to secure the convic- 
tion of Bristol requires no eoumientary. 

Nothing, j)erhaps, rendered the commons more inflexible in 
the prosecution of their policy, than their being threatened by 
the king that, if they did not furnish him with supplies, he 
diould be obliged to try new counsels, and which message was 
followed up by a s])eecli from Sir Dudley Carleton, the vice- 
•hamberlain, — “ 1 ])ray you consider," said he, “ what these 
lew- counsels are or may be ; 1 fear to declare those that I 
•onceive. In all Christian kingdoms, you know that parlia- 
nents were in use anciently, by which those kingdoms were 
governed in a most flonrishing manner, mitil the moiiarchs 
)egan to know their owm strength, and, seeing the tin-bulent 
spirits of their parliaments, at length they, by little and little, 
)ogari to stand on their ])rci*ogativcs, and at last overthrew the 

HiitscU, J41. 2 Pari. Hist. N. E. 12.5. 

,3 Lords’ Joiirn. 52fi, .528, .5.52, 558, 662, 664, 66(.*, 680, 681, 594, 680, 646, 

2 Cohbctt’s Pari. Hist. 168. 7 Old Pari. Hist. 284. Franklyii, 
99, Sanderson, 68. 1 lUislnvorth, 19.5. 

' ‘ 8 Lords’ .iourn. 687, 544, 568, .567, ■'>78, 682, 682. 

Ibid. 592, 656 — 668, 682. 6 Jan<^ard, 25.5. 

2 Pari. Hist. N. E. 97, 98, 132. H)id. 108, 106. 

Vide Bristol’s Deftmci', I llnshworth, 269. 7 Old I’arl. Hist. 21. 

! Cobbett’s Pari. Hist 184. 1 Hardwick’s Uol. IIowoH’s Familiar licttcrs, 
16, Cabala, 95. 
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parliaments, tlirouglioiit Cbristondonu except here only witli 
ns. Let us bo careful, tben, to preserve the king's good 
opinion of parliaments, which bringetli such happiness to this 
nation, and makes us envied of all others, while there is 
this sweetness between his majesty and the commons; lest 
we lose the repute of a free people by our tiirbiilency in 
parliament^® " 

After sucli language, the peojile would have been lost to 
all sense of hoiiorablo independence, if they had not retpiired 
their rejircsentatives to oppose the measures of tlie court, and 
to erect such barriers, as would preclude any tyrant from 
destroying their constitutional lihertie>s. 

lint the commons acted in a manner almost equally tyram 
nical. Thus they thought it a sufficient reason for dis(|ualiiying 
any one IVom holding an office, that his wife, relatious, or 
comjianioTi.s wmre jiapists, though lie hiivisolf were a coti- 
formist^"; tliey claimed the execution of the j>enal laws against 
Catholics, and presentcil to the king a list of official jierson- 
ag(‘S, wlio Wire convicted or snsjiccted recusants, in order to 
their I’cmovaP^; they ])repared a. remonstrance against the 
levying of tonnage and poundage w’ithout consent of parlia- 
inonC^^; and .also intended to jirescnt a petitimi, vvliich woul<l 
then liave been equivalent to a demand, for removing Buck- 
ingliam from liis majesty's person and comicir^k But to 
provTiit tlie execution of these [naxjects, tlie king, contrar} to 
the advice of the I louse of Lords and in opposition to tlio 
privy council", dissolved the parliament. 

However incensed the king might have hoim, this di>s, solu- 
tion wais an inqiolitic measure, as every House, for a (‘onsi- 
dorahle period, had successively imbibed a more deep-rooted 
hatred and defiance of tlie crowm, and, from such conduct, 
acquired proportionate popularity with the iiumerical portion 
of the country. 


1 Kusliworth, :i5!h ‘Whitloclco, 6. (> llumo, 220, 

Com. Jouni. Fch J5, 21. Maioh 7, 0. May a, 11, 2a. Jiaio (i 102(i 
Fninldyn, 195. 0 Liiigard, 247. 

(J llume, 220 — 222. 

1 lliisliwort)], 400. Knuiklyii, 199. 

1 lOisliwortJi, a.oa Saiidoi-sou’s LilV* of Chmlcs I. 58. 

Mode's Letters, cited 1 llallam s Const. Hist, 520. 



VIL] 


THE HOUSE OF STUART. 


373 


4. Illegal Taxation, 

Such were the iiiflaterl notions relative to kingly prerogative, 
and the (a)ntcmpt for national rights, which Charles had ini- 
bibed, that had ho been able to sul)duo the people, either by 
corruption or brute force, it would have been used, and par- 
liainoiits anniliilated ; but the only policy ho could pursue in 
order to recruit his linances, was to adopt the proccdonts of 
the House of Tudor, and siudi rosour(*os as his own fertile 
iujaglnatioii luiglit suggest. * 

A conmiission was gi'anted to coiiipound with the Ivonian 
Catholics, and to agree for dispensing with the penal laws 
enacted against theiiC; from the nobility he ro(]uired assist- 
ance, l)ut which was s])aring]y afforded; from London a loan 
of 100,000^. was demanded, but which was refused"; from 
the maritime towns, and adjacent counties, a spocilic'd number 
of armed vessels were required in order to e<pi?p a, tleet 
a (' 0 ]irso wliitdi Klizabotli had adopted ; and loans an<l benevo- 
lences were exacted from all ])ersons'‘. 

The foreign policy of the country having unexp(‘ctedly 
experienced sad. ?*evci‘se8, the crown was reduced to the 
extromo of necessity; and the ministry linding it iin.])Ossi})l<i 
10 ])ersua(h> the nation that, because subsidies liaal been voted 
ia tlio House of ( 'ommons, they should not I’cfuse to pay them, 
ibougii no bill bad. I)eeii ])assed for that ])ur]M)so \ issued an 
art of C(*uii(‘il, ordering a ^\g(‘ueral loair^ from the subjea-t, ax 
assessed in the Kolls of the last proponed,, but not enacted, 
subsidy; aiid it was stated, that the sums so to ])0 exaeted, 
vvra-o not to l)e called su1)sidies,"’ but loans 

Idle commissione?*s \va?re enjoined, — If any shall refuse to 
loiul, and shall make delays or excuses, and p(?rsist in bis 
ul)stinacy, that tli(‘y examine him u]>on oath, wbetber be lias 
been rlealt with to <leny, or refuse to lend, or mal;(‘ an excuse 
ior not lending ? who has dealt with him, arid wliat s])eech(^s 
01 - persuasions were used to that ])urposo ? and that they also 
diall eliarge every such person, in liis majcsty\s name, upon 

^ 1 Rusliworth, 41 a. Whitlocke, 7* Hume, 224. 

“ 1 Uiisliworth, 415 — 421. Frau klyu, 206*. 1 Hush worth, 415. 

' 18 Rymer, 7, 0, 41, 55, 71, «6. I Rtishworth, 410, et seq. 0 Lin- 
^^arcl, 250. 

■^iMede’s Letters,’ cited 1 llallam’s Const- Hist. 521. llaiiciau MSS. 87, 
iol.%2. ® Ibid. 
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hi« allegiance, not to tlLsclose to any one wliat .liis answer 
was^” 

'.Fo siij)})oi*t these proceedings, Sibtliorpe and Manwaring, 
by ('.oiimiand of the king”, inculcated from the pulpit the 
doctrine of jiassive obedience tho wliole authority of the 
state was represented as belonging to the king alone, and all 
limitations of law and constitution were rejected as seditious 
and impious®; and Archbishop Abbot, who reliised to license 
such doctrines, was suspended from the exercise of his office, 
banished from London, and confined to one of his country 
seats 

Unless the nation were steeped in infamy and cowardice 
it was not to l)e supposed they (!0uld tacitly submit to sucl 
measures, although the council had determined to enforc 
their ordinances. Many refused to pay tlie sums for wliicJ 
the}' had been assessed ; and for such contumacy, wor 
either impressed for the navy, committed to prison, or lun 
soldiers billeted uj)on them amongst those who luid l)eci 
so committed, were Sir Thomas Darnel, Sir John Corl)ot 
Sir Walter Earl, Sir John Heveningluiin, and Sir Edmom 
Hambden, who demanded immediate i*eleasement, not as ; 
favour, but as a legal hirtlirighf, and sued out a writ of hahm 
corpus 

The return made to the writ was, that the waiTant assignc( 
no cause for their commitment, but that their detention vv;c 
commanded by the king and council ; to whicli it was ])lea(l{'( 
that this was not sufficient cause for refusing bail or release.' 
ment to the prisoners. 

The crown, in order to secure a favourable judgment, 
removed Sir Bandolf Crew from, and appointed Sir Nicboin}' 
Hyde to, the office of chief justice : and altliougli the pri- 
soners demanded their release under tlie twenty-ninth section 
of Magna Charta, wliicli provides that no free man shall he 
taken or imprisoned, unless by lawful judgment of his peers, 
or the law of the land;’’'’ and also, under Stat. Edward Ilk, 
that “ no one shall be taken by petition or suggestion to tlic 

^ l inishwortli, 410. Franklyn, 207. 13 Rymcr, 83r»-~842. 

® 18 Kymor, 734. Bihliotluica Ilegia, 208 — 305. 4 Wilkins’ Con. 4/^ 

lloyliirs Life of Land, 101 et scq. Laud s Diai y. 

Rushwortli, 422. Frmklyn, 208. 

1 .UxisliM'ortli, 431. 0 Iliime, 220. 

Ibid. 410, 422, 431. 7 I’arl. Hist. 310. 

I Rnsbworth, 458. Franklyn, 224. Whitlocke, 8. 
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king or his council, unless it be but only,) by indictment 
or presentment, or by writ original at the common law,*” the 
court were wo base, as to act upon similar principles to those 
l)y which their timorous and coiTU])t predecessors had been 
influenced in 34 Elizabeth, as to order a general judgment to 
be entered, that no bail could be granted upon* a commitment 
by the king in council 

The money of Avhich the people were robbed, under the 
plea of prerogative,*” was insufficient to conduct the govern- 
ineiit in its domestic and foreign relations^; and such was the 
universal discontent, that to continue its exaction was physi- 
cally impossible : it was therefore imperative to call a parlia- 
ment, and the dislike of Charles to that assembly was exem- 
plified at the council-table, ^vlien some proposing a parliament, 
tlie king said, ‘‘ he did abominate the name 


5 , The Parliament ^*lb 28 . 

Upon its assembling, it was found to consist of men who 
justly held in abhorrence the conduct of the crown, — and, 
moreovei*, were possessed of such riches, tliat their property 
was comjuitcd to surj)ass thn?c times tliat of the House of 
Peel's ’ ; and altliougli man}’ of the members bad been cast 
into prison, and all of them liad suffered by the royal despot- 
ism, their delilierations were not intemperate, but were con- 
diu'ted with discretion and firmness, being aware that the 
executive had every inclination to invade their essential pri- 
vileges, either in speech, person, or estate. 

The king, as if to establish another pwoof of Ins indiscretion, 
ac(juaintcd the House, in his first speech, that, ^‘if they should 
not do their duties in contributing to the necessities of the 
state, he must, in discharge of his (’0118040000, use those other 
means wdiicdi Cod had put into his hands, in order to save 
that which the follies of other men may otherwise hazard to 
lose. Take not this as a threatening,'*'' added his majesty, 

'' for T scorn to threaten any hut iii}' equals; but an admonition 
from him, that both out of nature and duty, hath most care of 
your preservations and prosperities^.^*' 


7 State Trials, 147. Vide mite 270, 271. 

Mede’s Letters, Sept. .‘10, 1020. ^ Sandei'son, 100. Walker, 33.9. 

* 3 Lords’ JouiTi. 687. I Kushworth, 477* Franklyn, 233. 0 Lingard, 272. 
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CH>iKLi:s I. 
1 ^ 5 — 1640 . 


The comnutns 
bound to watch, 
ttic trt('ji.sn.rcs of 
the executive. 


Acts of power 
may castially 1 h> 
i^xerciscd, ami 
yet liberty exist. 


Complaint of 
grievances. 


The lortl keoper, by the king^B flirection, subjoined, — “ This 
way of parliamentary supplies, as his tnajesty told you, he 
hath chosen, not as the only way, but as the fittest, not 
because ho is destitute of others, but because it is most agreo- 
able to the goodness of his own most gracious dis|)ositioi), and 
to the desire Jind weal of his people. If this be deferred, 
necessity and the sword of the enemy make Avay for the 
others. Jiomembor his majesty's admonition, .1 say, r(‘- 
member it 

The const! ttttiou , had recognised \ tliat the commons woo 
not only oatitled, but bound, to watch the measures of thr^ 
executive; as disposing of the pulilic money, they were' 
imperiously callod upon to inquire into tlie causes of ever) 
dernainl, and to be .satisfied, not only of its necessity, and of 
tlie integrity of the ministers to devote it to its legitimate 
oliject, Init of their ability to cm])loy it to the best adi antage '. 

'riiongl). precedents were pleaded in favour of the kings 
measures, a considerable difference, u]>on coinjiariison, wie, 
observed between the cases. A(Us of power, however ine- 
gular, might casually, and at intervals, lie exercised by ;i 
prince for the sake of <li.s|)atcli and exjiedic'ijcy ; and yei 
liberty^ still Ksubsist, in some toleralde degree, under his admi- 
nistration. 

Hut wlien all those wan*e reduced into a system, w( ii' 
exerted without interruption, were studiously sought for, in 
order to supply the place of laws, and sulaliie tlie refiactoiy 
s])irit of the nation, it was necessary to find some speisiy 
remedy, or fimally to aliandon all hopes of preserving tlni li'oe- 
dom of the constitution ^ 

lliese sentiments dictated the proceedings of the (toiumon.^ ; 
an unop|)oscd vote was passed agaiii.st arbitrary iiiiprisiiiiiiKnit.s 
and forced loans', and five subsidies were likewise voted 
which were to be jiayablc within the space of twelve months, 
but no sophistry could induce them to ])ass this resolution 
into a law, until a constitutional redress of grievances had 
been obtained. 

Forced loans, benevolences, taxes without cousent of })ar- ^ 


1 Ttusliworth, 479 . Fraiildyw, 2.34. 

^ Vi<le ante 09, lOn, 121, 120. 2 Brodie, 103. 

® 0 Hume, 231. Fraiiklyn, 243, 245. 1 Rushwortii, 409,502. 7 Fail. 

Hist. 303. 

Franldyn, 251. 1 Rushwortli, 513. Whitlocke, 0. 
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jiiiiTient, arbitrary irnpriHoniiieiits, billeting of soldiers for the 
inirposoH of op])ression, aiid eominisHions to try military 
ofleiKlers by niartial law, were tlie grievances of whicli the 
coininons c.ornplaincd : and as, in truth, they only sought 
those privileges wliicli bad belonged to tljcii* anccstorKS, they 
resolved to call their demands a. ^MV^tition ’of Riglit,” as 
implying that it containcHl a corroboration or explanation of 
the ancient constitution, but whicJi the kings had ever, in 
cases of necessity or expediency, Ix^eu accustoined at intervals 
to elude, and they disclaimed any infVingeiiieiit ii])()n royal 
j»i‘orogative, or aerjuisition of new ]il)erties. 

dMie Pf4ltloH. of llujht, after enmnerating the recent viola- 
tions of the laws respcHdiiig illegal exactions, arbitrary com- 
mitmoits, cjuartcadng of soldiers or sailors, and infliction ol* 
]»nnislinicnt by mmlial law, prays tlie king that no man 
iiereafter bo compelled to make or yield any gift, loan, beiie- 
volenc.e, tax, or such like charge, without common consent by 
act of parlia.ment : and that iioiie bo cuIIcaI to make answer or 
take such oath, or to give aitendance, or be conliiKMl, or otlier- 
w ise molested oj* dls([uieted (.‘oncoming the same, oi* for refusal 
thereof; and that no fi*(anv5an, in any such manner as is 
before mentioned, 1)0 imprisoned or detained; and that your 
majesty vronld be pl(.‘a,sed to remove^ the said soldic'rs and 
niMiviners, aiid tliat yom* pe()|)le may noj; be so bnrtliened. in 
time to (‘OHIO; and that the afuia^.said conunissions for jiro- 
c(X‘di]!g l>y martial law may ho revoked and amuilked ; and 
that Iiereafter no commissions ed' the like nature may issue 
foith to any ])C]’son or ])ersons wlmtsoever to Ik; exeemtod as 
aforesaid, lest by eolom* of them any of yonr majesty's sul>je(rts 
]>e destroyed or put to death ('ontrary to the laws ami IVaiudiise 
of tlie kind 

d'lie l]y|/ocriti(‘a] and despotic character of (diaries is exom- 
plided by his (‘oiulnct previous to the jiassing of this statute, 
— siK.-h as secretly cousultiug tin? judges as to tlio mode in. 
which its |n'o\dsions (aadd be evaded semding a letter to 
and procuring the interforen(*o of the p{*crs’\ in order to 
ojiposc Its enactment, (anrving to the House of Lords and 

“ 8tat, ‘i (Charles T.! c. I , s. 10. 

■' IlMrgj’jivo MSS. 97. 

7 State? trials, I Tliishwortli, 600, OUl. 7 Parh Hist. 111. 2 

t'obbett's J*aii. .Mist, 410, 4115, et seq. 

Trials, 100. 1 lliishwortb, 60 J. 7 Pari. Hist. 116 Wliit- 

locko, 10. 
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giving an equivocal assent by which the bill would have 
been rendered nugatory — ^and nothing but the firniness of 
the “ commons/" combined with his pecuniary diKstress, made 
him ultimately yield 

If the commons had jilaccd any reliance upon the honour 
of the king, if they had exacted less than they did, tlicv 
would have betrayed their country: because, even after the 
writs had been issued for the then present parliament, com- 
missioners had been appointed, consisting of all the principal 
oiHcers of state, to raise money by impositions or otherwise, 
as they should find ‘most convenient, in a case of such inevi- 
table necessity, wherein form and circumstance must he dis- 
pensed with, rather than the substance be lost and ha/ardetr 
— which scheme, if successful, would have rendered parlia- 
ments useless; and another corninisKion had likewise been 
issued, and money remitted, in order to raise foreign trof)]is 
and trans))ort them to England, to support tln^ crown in its 
treacherous, illegal, financial policy 

When the l\?tition of Right had liocomo a law, the coiiimoiis 
granted the five subsidies, but did not rela.x in endeavouring to 
procure the redress of other grie\'ances. They agreed to pre- 
sent a reinonstrance to the crown, relating to the corn))ositions 
with Catholics, — the violation of piililic liberty,^ — the injunes 
done to commei’ce, — the unsuccessful expeditions to Cadiz and 
tlie Isle of Rbe, — the encouragement given to A rminians,- - 
and the commission for importing (lerman horse, — and to 
ascribe such misfortunes to the pernicious counsels of* Buck- 
ingham Tlie right to levy tonnage and poundage had nof, 
been granted liy parliament to the king, but, notwithstanding, 
he had exacted this imposition. Idle (‘omrnons now prepared 
a bill giving him that right; hut, in order to enforce a redress 
of tlicir complaiiits,[ they asserted, previous to the bill bec.oming 
a law, that the levying of tonnage and jioundage, without 
consent of parliament, was a violation of the liberties of the 
people, and an open infringement of the Petition of Right 

Lords’ Joiirn. 635, June 2, 1626. 6 Lnigard, 268, 269. 

7 State Tj'ials, 212. 1 Kiisliworth, 590. 

3 Lords’ Jourii. 843. Coin. Journ. June 6, 7? 6, 12, 1626. 1 llusli- 1 

wortli, 116. 

^ ’ I Rnshworth, 614. 6 Pari. Hist. 214. Me de’s (.etters. Jlavl. MSS. 

1 Rnshworth, 612. 6 Huine, 257, 256. Cabala, part ii. 217* 

6 Pari. Hist. 219, 220. 1 Jiiislnvurtli, 619. 

1 Rnshworth, 626. Com. Journ, June 16,20, 1626. 1 llallam’s Cout>l- 
Hist. 537. 
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Tlie king, to prevent the delivery of tlieir remonstrance, 
])rorogiied the parliament ; and acquainted them, tonnage and 
])Oundage he had never meant to give away, nor could possibly 
do witliout. 

Notwithstanding the declaration of the eornmoas as to 
tonnage and poundage, that impost was enforced, although it 
was in the first instance resisted, and the question of its 
legality submitted to the judges, who held that thtj king’s 
right had been recognised in Bates’s case^". 


fi. The Parliament of lfi 29 . 

Theological and metaphysical controversies, and the ques- 
tion of tonnage and poundage, engrossed the attention of the 
House upon its re-assembling. The ofiicers of the customs 
wore summoned before the commons, to justify seizing the 
goods of im^adiants who had refusetl to jmy tonnage and 
|)Oun(lagc; the barons of the exchequer were <)iiostioned con- 
cerning their decrees and one of the sheriffs of London was 
committed to the Tower for his activity in su|)])orting the 
ofiicers of the customs. But the king upheld the acts of all 
tliosc^ \A’ho had assisted in its assessment and ku\y. 

A remonstrance was then framed Iw the commons against 
levying tonnag(? and poundage"’ without the (consent of par- 
liament ; and upon the ()uestion being calle<l for, the speaker 
s;nd, — '' that he had a command from the king to adjourn, 
and to put no (jiiestion*:” upon which he Iei‘t the cliair, A 
disgracefiil scene of ('onfusioii was the result : during which 
a remonstrance was approved of, declaring ])apists and Armi- 
Ilians capital enemies to the commonwealth ; those ^^dlo levied 
tonnage and poundage were branded with the same epithet; 
and if the inei’chants voluntarily paid such duties, they were 
to bo stigmatised as betrayers of English lilierty, and public 
enemies. And under such excited feelings the House was 
prorogued, and then dissolved 

1 Riishworth, 400. ^ 0 Pari. Hist. aOl. 1 Riishwortli, 054. 

5 Pari. Hist. 400. » 0 lluiiu:*, 275. 0 I-ingard, 2!M), 201. 
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7 . Dedaration of the King to gorxrn without ParUaments ; 
and other Uncomtitutlonal Proceedings, 

Cliarlc.s lia<l ^now doteriniried to gorcru tlio country without 
the intervention of parliament \ having i.sisiu'd a procbimatiuu 
which ^declared he should a(?count it presuniption for any 
to prescribe a time to him for jiarliMineiit, the calling, con- 
tinuing, or dissolving of which, was <llvva}^s in his own powei*; 
and lie should be more inclinable to meet parliament again, 
when his people sbould see more cdearly into bis intents and 
actions, when sncli as liave l>red tliis interruption shall 1im> c 
received tlieir condign punishment. lie also declared tliat 
he would not overcharge liis subjects by any more burdens, 
but satisfy liimself witli tlioso duties that were recan v(.‘«l by liis 
father, wliicb he neither could nor would dis])ense with; but 
should esteem tbem miworthy of liis ))rote('tion, who should 
deny them * 

The king, with his accustomed imjxdiey, (*ommitted to prison 
those members of the commons nn Jio bad recently taken tho 
most prominent jiart in 0])])0siiig bis views, aiul seized tlieir 
pajiers; thereu]>on they sued out a. writ oi‘ h(/heas corpus^ to 
vvhicli it ^v^^s returned, that they weic* detjiined foj' notable 
contempts, and for stirring np sedition, alleged in a warrant 
mider tlie king's sign manual 'k 

It was contended that this return was insuflicieut under the 
l^etition of Right;'’ to su])]K)rt its validity, the king’s pre- 
rogative of arbitrary im|u-isonmoiit was rc.died upon, and tlial 
a petition in jiaidiamciit is no law, yet it w as i’or the honour 
and dignity of the king to observe it faitlifnlly, but it is the 
duty of the people not to sti’otcb it bc^yond the words and 
inteiitiou of the king. And no other construction can be 
ma-de of the jietition, than that it is a conlirmation of the 
ancient liberties and rights of the subject. So that tlio pre- 
rogative remalruHl in the same quality and degi’ce, as it was 
before the petition.” 

The judges, equally fearful of the Star diamhei* as of a 
^ a Millar’s Eng. Gov. 204. S .Pari. Hist. 309. 

“ 19 Ilyiner, 02. Vide etiam ibid. 33. 7 Pari. Hist. 389. 2 Rusli- 

vvorth, 3. 6 Lingard, 293. 

^ 1 Rusliwortli, 661, 681. 7 Pari. Hist. 354. May, 13. 
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future parliaineutary iiiipeacliment, acquainted tlie king they 
wore bound to bail the prisoners, but requevsteil Iris directions 
to do so^. The king not only refused his permission, but 
prevented the prisoners from appearing before the court in 
order to receive judgment; and did not release them until 
they had been imj)risoned for some months :-t~thus were the 
laws of England protected by this amiable monarch.'’’’ 

An information in the Kiug\s Ikmch was also exhibited 
against three of these |)ris()ners, for seditious speeches and 
tumults in parliament ; they refused to answer for sucli acts 
before an inferior court, but the private rtiflucnco of the king 
with the judges, united with their perfidy, secured a con- 
viction ; the court holding that they had jurisdiction thougli 
the alleged offences were committed in parliaTiient, — that tlio 
privileges of ])arliatiient did not extend to breaches of the 
peace, — and that all offences against the crown were punish- 
able in the Court of K ing’s liench ; the defendants were thou 
sentenced to^iirrprisonment during the king’s pleasui’e, — that 
they should not bo I’oleased without sureties for their good 
behaviour and making submission, — and that two of the 
clefeudants should bo respectively fined for the tumult U)()0/., 
the other defendant foi* the seditious words 500/. ‘ 

The effect of these despot i(^ j»ro(X‘ediugs greatly iiuireasod 
the power and popularity of the commons, and, in .‘mi inverse 
ratio, the weakness and iinj) 0 ])ularity of the court. 

In order to procui’o j)ocuniary siij»plies, various expedients 
were pursued, 'i’onnagc and poundage continued to be levied 
under tlie royal authority, and new impositions w(-re laid on 
several kinds of merchandise and the officej’s receiv ed ordei.s 
IVom the council to enter into any house, warelioust;, or cellar, 
to search any ti'un]< oj* chest, and to break tiny hulk what- 
ever, oil default of the jiaymeiit of customs \ 

Compositions were made with j'ocusaiits"; so likewise witl) 
those who had neglected to receive the order of knighthood"; 
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and such as were possessed of crown lands under defe(*tive 
titles 

Although monopolies had been abolished under James I., 
there was an exceptive proviso as to new inventions ; and on 
pretence of these, and of erecting new companies and corpo- 
rations, this grievance was renewed. The manufacture of 
soap was given to a company, who paid a sum for their 
jiatent ^ ' ; leather, salt, and many othei* commodities, even 
down to linen rags, were likewise put under restrictions 
and a stamp duty Avas for the first time imposed upon cards 

Proclamations, enforced by the Star Chamber, were issued, 
which directly interfered with the rights of persons and of 
property, whenever a political object, personal caprice, or 
pecuniary rapacity, were sought to he acquired. 

The nobility and gentry were ordered to quit London for 
their country scats ; prices of provisions were regulated^'’; 
tradesmen and artificers could not trade without haAdng been 
admitted into some mercantile corporation , houses were 
ordered to be destroyed by the sherifl‘ of Ijondon, to show 
St, PauFs cathedral to advantage^’; all shops in Cheapside 
and Lombard Street, except those of goldsinitlis, were directed 
to be closed, so that the avenne to St. PauFs might be 
grander’”; and, in 1637, Cromwell, Pym, Hambdoii, and all 
others of the puritans, were prohibited from quitting Eng- 
land’'*; and persons quitting tlio country, were subjected to an 
iiKjuisitorial oath 


8. The Court of Star Chamber. 

Ill all political governments, the life of the meanest vsuhject 
should be deemed precious; no man shouhl be stripped of Ins 


2 KiisliMmth, 49. I Clarendon, 176. 2 Strafford’s Letters, 117* 

20 Kynier, 565. 

19 Ryiner, 623. Keiinet, 64. 2 Ilushworth, 132. 1 Strafford’s* 
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20 Rymer, 340. 6 Hume, 296. 
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honour or property, but after an impartial and strict inquiry; Chahles I. 

and no man should bo bereft of life, until his very country has 

attacked him — an attack tliat should never be made without 

kaving him all possible means of making his defence — the 

ultimate end of all governments being the positive good of the 

people for whose sake they were made, and without whose 

consent they could not have been made. In fact, equal ]a>vs, 

and their impartial administration, are to the collective body, 

what health is to every individual body; without health, no 

pleasure can bo tasted by man; without equal laws, and their 

impartial adminiistratioii, no liaj)piness i*.an be enjoyed by 

society. But under the dominion of Charles 1. and the C/Orn- 

mori wealth, these principles were contemned. 

Tile Court of Star Chamlier extended its authority by TheCdurtof 
encroachments oil the jurisdiction of the other courts; and chrimbor 
iilthough it could not adjudge the punishment of death, yet it «n tUdjurisdR- 

, • I i' /• • • i *11 tion of the other 

arbitrarily exercised the powers ot line, inqirisoiimcnt, pillory, courts, 
whipping, l)raiiding, and cutting off the ears. 

The mode of process was sometimes of a summary nature; its mode of 
the accused being privately examined, and his examination 
read in the court. If ho was thought to have confessed 
sufficient to deserve sentence, it was immediately awarded 
without any formal trial or written process. Ihit the more 
regular course was by information filed at the suit of the 
attorney-general, or in certain cases of a private relator. The 
party was brought liefore the court by writ of subpoma; and 
liaA’ing gi ven lioiid with sureties not to depart without leave, 
was to put in his answer upon oath, as well to the matters 
(‘oiitained in the information, as to special iuteiTogatprics. 

Witnesses were examined upon interrogatories, and their depo- 
sitions read in court, thit it ap|>ears that the Court of Star 
Chandler could not scntcaice to ])iinishment on the dejiosition 
of ail eye witness, a rule wdiich did not prevent tiieir receiving 
the most imperfect and iiieonclusivc testimony*. 

The criminal Jurisdiction was that which made this court so TiMMrimin.ii 
dreaded; for severity and iniquity were its predominant prin- 
triples under the Tudors and Stuarts, it took cogni^iance of 
forgery, perjury, riot, maintenance, fraud, libel, and conspiracy, 

‘Old all other misdemeanors for wdiich the law had not provided 

* 2 llallam’s Const. Hist. 45. llarl. MSS. 142, &.c. 2 llusliworth Abr. 

114. 
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an adequate punishment; and it vvas this court that first esla- 
, blishod tlie doctrine that “ the publication of truth might be a 
libel and overruled a current of authorities to the contrary. 

Prynne, the barrister^ having written a puritanical woii 
decrying stage plays, music, dancing, hunting, &(*. and affinih 
ing that playhcouses were Satairs chapels, play-liauntei*.s littlii 
better than incarnate devils, and that *so many steps in a dance 
were so many paces to hell, was, for publisliiug such opinioiif^, 
sentenced, by the influence of Laud, to be put from the bar, te 
stand in the pillory at Westminster and Choapside, to lose one 
ear at each of those^'places, to pay 5000/. to the king, and to 
be imprisoned during life‘\ 

Leighton, a Scots divine, for a libel against the hierarcliy, 
was publicly whipped at W ostminster and set in the pillory, 
had one side of his nose slit, one ear cut off' and one side oi 
his check branded with a hot iron, which was repeated tbe 
next week at Choapsidc, and was also sentenced to sufibr per- 
petual imprisonment in the .Pioet'^. 

A gentleman of the name of Allington was fined 12,000/. 
for marrying liis niece. One who had sent a challenge to tlic 
Earl of jSortlimnberbind was fined 5000/.; anotlioi*, for sa \ inii 
the Earl of Siiff'olk was a ba.so lord, tOOO/. to bini. and a lilo' 
Sinn to the king. Sir David Foi'bes, for o]>prolnMous word" 
against Loial Wentworth, incurred 5000/. to tlie king and 
3000/. to tlie jKirty. Another was fined and set in tlie ])illorv 
for engrossing ('Orn, though he only ke])l; what gi*evv on bis 
own land, asking more in a seaKSon of dearth tliaii the ovej-seers 
of the poor thoiight juojier to give \ 

Tko ifishop of Lincoln, having recei\'ed some letters from 
Osbaldistun, the master of Westminster sidiool, wberc'iii 
Laud was described as ‘‘a little great man,"' ami in aiiotlier 
passage a “ little urchin,"" Avas sentenced to ])a\', for not cone 
municatiiig these private and confidential letters, 5000/. to tlic 
king, and 3000/. to the archbishoj), to lie imprisoned during 
pleasure, and to make a submission. Osbaldistoii, who escajietl : 
out of the country, Avas sentenced to })<‘iy a still heavier fine, to 
bo deprived of all his benefices, to 1)0 inijuisoned and make ■ 


Hufls^iCs Tmitise on the Court of Star Chaniher, 100, 102. 

2 Hush worth, 201, 202. Whitehurk, 16. IhuTis’ Life of C1 ui|;](‘K 1. 262. 
2 Hush worth, 56. 3 Howell’s fetato Trials, asil. 6 JJugard, 1104. 

2 Hallarn’s Coiisi. Hist. 46. 
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submission, and to stand in the pillory before his school in 
DeaiiVyard, with his ears nailed to it. 

By an information in this court, the city of London, for 
some alleged breacdies, forfeited a grant of extensive posses- 
sions ill the county of Derry, and were fined 70,000/.®, and 
the king so far disgraced his rank as ojienly to solicit the 
judges to give an award in his favour^. 

The foregoing are only a few cases which occurred in this 
reign®, but are sufficient to establish the “ slavish degradatioir’ 
of the peo])le. 


J). Illegal Tauxitloti — Ckise of Hampden, 

The crown, jiroceeding upon the principle that national pri- 
vileges were neither sacred nor inviolable, when opjiosed to its 
will, issued writs for the levyiiig of ship money,'*'* each county 
being rated at a particular sum, and whicli was afterwards 
.issessed upon individuals’, and paAHient enforced by distress 

The nation were alarmed, and universally protested against 
this imposition, be(aiu8e, by an acquiescence, they would have 
recognised the arbitraiy riglit of the crown to impose any 
s])ecies of taxation; and, although the judges of assize incul- 
cated on their circuits the nocessarv obligation of forwarding 
tlio king’s service by complying with his writ, every person 
( onceived that they acted u])on the dictates of interest, rather 
than of conscience. 

Ill order to avert legal discussions, an extra-judicial hut 
written opinion was (»btained from the twelve judges, wlio 
stated that vvIk'U the good and safety of the kingdom in 
general is concerned, and the whole kingdom in danger, his 
majesty rnigiit, by wi*it under the great seal, <*ommand :dl his 
svd)jects, at their charge, to provide and furnish such number of 
ships, with men, munition, and victuals, and for such time 
MS he should think fit, for the defence and safeguard of the 
kitigdom; and that by law he might compel the doing thereof, 
in case of refusal or refractoriness; and that he was the sole 

a Kaslnvorth’s Abr. 123. Wliitlocke, 35. I StniflbrcVs Letters, 374. 
2 Clarendon, 151, 293. 

■ I Strafford’s Letters, 340. 

® 2 Kusiiworth, 4l(;— 449, m)3~317. Iloweir.s State Trials, 770—824. 

2 Iiat‘kett, 43—140. 

’ 2 llnsii worth 257, 25C.. " Ibid. 214. 0 Lingard, 330—332. 
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judge, both of the danger, and wheb and how the same was to 
be prevented and avoided®/’ 

This being only an e.xtra-judicial opinion, and a public appeal 
to the laws being the only visible resource against lawless 
desj^otism,” payment of the tax w’as resisted by a person of 
the name of Chambers, who instituted an action against tlic 
lord ma}'or for false imprisonment, — the rna vor having impri- 
soned Chambers, for refusing to ]>ay the sum for which lie had 
been assessed iu the writ: a special justification liy virtue of 
the king’s writ was |>lea(lc(I, hut Mr. Justice iierkley decided 
that there was a rule of law and a rule of go\a'rirmeut; tliat 
many things whicli could not he done by the first rale, miglit 
he done by the other, and would not. suffei* any argiuuciit 
against the lawfidness of ship money k 

Ijord 8ay and Mr. Uam])(loii were not deterred fi'om eudeii- 
vouriug to seek legal redri^ss iVom this taxation, luit tlie deci- 
sion in tho case of the latter proved, that law and justice were 
subvaM'ted, The (picstion fur judicial detcrininatiou was, 
whether the king hail a right, on his own alli gation ol' i>vd)lu' 
danger, to reipiirc an inland county to furnish shijis. or n jirc- 
scribcal sum of inonoy liy way of conunntation, for the defence 
of the kingdom 

The irresistible authorities tiuit weie urged against the 
right of the (U’own, were tho stattites Coniirmatio ( ‘haf- 
tarum” and 'Sle Tallagio non concedeiukr of 25 Cdwani I.., 
the enaetmeuts and transactions resjx.'cting jiecuniary inj])<»- 
sitions in the reign of llichard II.. and lastly the '•‘Petition 
of Kiglit,” by which taxation liad l)(‘eri abrogated witliocf 
consent of parliament '’; — but it was ceded tiiat iu case of actiui! 
invasion, or its iuimediato prosjicct, the rights of private men 
must yield to tlie safety of tho avIioIc ; and then, not only tht' 
sovereign, hut eacli man in res|)oct of Jns neighbour, luigiii 
lawfully do manv things, which, under other circumstance ' 
would be utterly illegal. 

The counsel for the crown relied upon tbo intrinsic absolute 
authority of tlie king: in fact, that no limitation on the king ?' 
authority could exist hut by tlie king's snfrcranco; and avIjIcK 
principle was sujiported by the majority of the bench'', Mr. 

^ 2 Kush worth, 352 — 353. Biblioth. Rcgui, 24(J — 250. 

" 2 IliKshwort]!, 253, 207. '' Vkh- juitc, 00, 105, 121, 12(j, 377. 

Fiiielt, C. .7., .tones, Berkley, Vcijioii, (.Vawli*y, Tioaoj*, and \Vcsk>rt 



VIL] 


THE HOUSE OP STUART 


387 


Justice Vernon stating that the king, pro bono publico, may 
charge his subjects^for the safety and defence of the kingdom, 
notwithstanding any act of parliament, and that a statute 
derogatory from the prerogative doth not bind the king; and 
the king may dispense with any law in cases of necessity.’*’ 
Finch, C. J., a man of little learning, and les^ respectability, 
held, that, no act of })arli|^ment, could bar a king of his 
regality, as that no lands should hold of him, or bar him of 
tJse allegiance of his subjects or the relative on his part, as 
trust anti power to defend his people; tliereforc acts of par- 
liament to take away his royal power in tin? defence of his 
kingdom are void; they are void acts of parliament to bind 
the king not to coiinnaiid tlie subjects, their persons, and 
eoods, an<l I sa;\, tlufir money too; for no acts of jiarliament 
make any ditlerence’^.” 

When slii]) money was transacted at the (‘ouncil board,” 
says Lord Clarendoiu tlie peo|>le looked upon it as a work of 
tliat ])o\\’er they ^^ t?ro all oltliged to trust, and a,n (‘tfot't of that 
Foresight they w(‘re naturally to rely ujiou. Imminent neces- 
,'^ity and ])ul)lic safety wore conyincing persuasions; and it 
might, not seem of Mp}>areut ill (‘onse(|uence to them, tliat u]>ou 
:in emergent occasion the i*egal power slioidd till up an hiatus, 
or su])ply an imjioteucy in the law. But when they saw in a 
(‘oiirt of law (that law tliat L^ave them title to, and possession 
of, all they lia<l) reasons of static urged as elements of law — 
judges as sharp-siglitc'd as secretaries of state, aiul in the 
mysteries of state; judgineut of law grounded upon matter of 
fact of wliich there was neither iiupiiry nor proof, ami no 
reason given for the ]jayment of the thirty shillings in (jiie.s- 
tion but wliat included tbo estates of all the stamlors by, they 
had no i-easou to ho]>o tluit the <]octriue, or the promoters of 
it, would he contained within any liouiids; and it is no wonder 
that they who had so little reason to he pleaseil with their own 
condition, were no less solicitous for, or appriihcu.sivi^ ol*, the 
incoin enieiice that might attend any alteration.” 


;;uve jii(3gincat for the crowji. lhMiii)>sio», ( .J., f);iveii|)ort, (M5,, pro- 
Huuiieed for Jlanijxlen on technical, grouiuls, hut, adlienaJ to tlie majority on 
the principal question; Denham decided in fuAmur of .llamj>den; th'olve 
JuhI ll utton uneijuivijcally dtoiied the alleged prerogative of tlie croAvii, and 
tin* lawfulness of the Avrit for sliip money. 

' 5 State ’^rrials, 2‘ir>, 255. 2 JtusliAVortli, 1110 — COO. I (larendon, (I!), 

h langard, 3:12. 
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National indignation and desire of revenge were justly excited 
at such wilfully illegal decisions, and of which Archbisliuj] 
Laud affords an illustration, who, in writing to I^ord AV ent- 
woi'th, said, that Croke® and Hutton had both gone against 
the king very sourly ; ‘‘ The accidents wliich have followed 
upon it already are these: first, the faction are grown very 
bold; secondly, the king\s ruoi^^iys come in a great deal more 
slowly than tli^y did in former years, and that to a very (roii- 
siderable sum; thirdly, it puts thoughts into Avise and mode- 
rate men^s heads, wliich were better out; for they think if the 
judgGxS, which are behind, do not their parts both exceeding 
well and thoroughly, it may much distemper this extraordinary 
and great service 

In fact, all existing records prove that tlie iin\*isions of liberty 
had become as avowed as they" wei‘e pi'ofligate ; the very seni- 
hlance of justice, wliich is at least an liomage to law, ns 
hy’-pocrisy is to virtue, had been despised, and desjiotisin 
unmasked now raged in all its deformity. 


10. The First Partiavmit in 1640. 

Altliougli the king’s expressed ojiinion, that ‘‘ paidiaments 
arc like cats, they" grow crust with age,” was unchanged, yet 
the misfortunes which ho had expericn(?cd in Scotland, — tin* 
universal discontent of liis subjects in .l^iigland, — and lii.s 
pecuniary necessities, compelled liim, in Kill), after cIcatm 
y-ears’ intermission, to call another p.arliament. 

The House AA"as composed of independent (‘ountry' gontlc- 
mon, who scorned a slaAnsh depeiidaiice upon the court; instend, 
therefore, of taking notice of the king’s coinjilaints against 
Scotland, or his applications for supjily^, they entered upon the 
redress of national grieA'ances ; which were arranged uncler 
three heads, namely, irmovationf in religion, — Invasions of pri- 
ATito property, — and breaches of the jirivileges of parliament. 

1. Under the first they enumerated all the cliarges made by 
the puritans against the archbishop, and complained of tlie 

® Crokc, wlio.se conduct on tlie bench on other political questions, was not 
without bleinisli, bad resolved to givi* judgment tor the king, but was witl^- 
beld by liis w ile, who implored him not to smuifiee liis conscience for 
of any danger or prejudice to bis family, being content to suffer any misery 
with him, rather than be an occasion for him to violate his integrity. *VV liito- 
locke, 25. 

® 2 fcitralibrd Letters, 170. 
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authority recently given to the convocation to make new, and 
anieiid the old constitutions, an authority nocessarily affecting 
the rights and liberties of the laity. 

2. The second comprised the monopolies granted by the 
crown, — the levy of ship money during so many years, — the 
enlargement of the royal forests, — -the changes laid on the 
counties during the late campaigii, — and the ^'exatious prose- 
cutions on account of the refusal to pay unwarrantablo taxes, 
and of resistance to unlawful monopolies. 

f]. ^Jliey reckoned as breaches of privilege the command 
gi^ eii by the king to the late speaker io adjourn the House 
without its consent, and the attempts of the courts of law to 
punish the members for their behaviour in parliament : — on 
all those subjects it was resolved to solicit the opinion and 
co-operation of the lords ^ 

The king having inettbctiially a])plied to the House to con- 
sider the (|uestion of su])p1y, solicited the intercession of the 
House of Lords, who advised the commons to render imme- 
diate ])ecuniary assistance, — winch a<lvice'’'’ was by the 
commons voted a breach of pi*iviloge^\ 

The crown offbred to abolish shi)) money,"’ if twelve sub- 
sidies, al)()ut (iOO.OOO/., wei’e A Oted, payable in three years; to 
which it was aiisvAered, that by bargaining for tlio remission 
of that duty, the commons would, in a manner, ratify tlie 
authority by whicli it had been levied ; at least, give encou- 
ragemejit for advancing new pretensions of a like nature, 
under the expectancy of resigning them on like a(h'aiitageous 
conditions"; particularly the right of taxation had been 
jecogiiised in a court of law as an inherent ])rorogativc of the 
crown. 

Idle king, dosjiairing of receiving an ade<iuato siijiply, and 
undei-standing tliat a vote would ])ass to destroy the revenue 
of ‘‘ship money,” by whitdi ^ill opposition woidd he renewed 
to its levy, dissolved the parliament and the unconstitutional 
]>ractice of committing to prison some of the leading members 
of the opposition, and searching their houses for papers, was 
adopted 

A declaration was issued by the crown, stating that the 
commons imitated the bad oxamjile of all their predecessors 

' Com. Joiirn. April 17, 20, 22, 23, 24, 1040. 3 Kiishwortli, 1147. 0 
Liiigard, 36*3, 

" 1 Clareiuloii, 134, 0 Hinne, 352. 1 Clarendon, 138. 

■* 6 llmiK*, 355. 2 llallani’s Const, Hist. 125. 
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of lato yoarw, — in making continual encroachments on his 
authority, — iu censuring his M^hole adniinistration and con- 
duct, — in discussing every circumstance of public governmont, 
— and in their indirect bargaining and contracting with their 
Icing for supply; as if nothing ought to bo given him hut 
what he should purchase, either by quitting somewhat of his 
royal prerogative, or by diminishing and lessening his standing 
revenue; and that these practices were contrary to tlu^ 
maxims of their ancestors, and were totally iiuiompatiblo with 
monarchy. 

'rhe convocation, notwithstanding the dissolution of pai'lia- 
meiit, continued to sit, and granted a sn|)ply "to tin; king, from 
the spirituality; new canons were framed, in which it was 
enacted that every officiating minister slioiild, on. some otic 
Sunday in every ({uarter, insist on the divine right of kings, 
and on tlioir ])rerogativos, in whi(*h tbo power of taxing was 
indirectly implied; and tliat the day of the king^s inauguration 
should ho carefully observed. ScAT're cn.a(*tments were also 
made against papists, Socinians, and all sectaries ; an oat b 
was imposed on the edergy, and tlio grarluates in tbo iini\’or- 
sitios, to maintain the established government ol‘ tbo clinrclj 
1)Y arclibisho]i.s, l)isho])s, deans, ('ha].)tei*s, rt ortera'T 

jNo one wlio Jiad conscientiously entered the ministry con Id 
object to tbo ])ur))ort of tliis oatli, and it was so worded tliat 
by every untainted mind it might liavo been taken as boncstly 
as it was meant. Neverthch^ss, an outci*) was (*asily raised 
against it in those evil times, it Ixdng urged tliat the word 
“ et cetera,’^ vvliicb saved a neodHess enumeration of offiees. 
covered somo insidious ineaning, and therefore it was bi-andod . 
with the name of the “ et cetera oath:"" — but any elainoiir of 
this kind, wliicli liids delianco to reason, is always favourable 
to the views of faction^. 

These ecclesiastical proceedings were considered so illegal, 
that the ineinhers of tlie coin ocatioii were insulted arid abused, 
and obliged to bo ])rotocted by guards*^: riots also occiirreil at 
St. PanFs, the populace exclaiming JNo bishop, no liigb 
commission®."" 

SpaiTOw’s Collortion of Canons. Soutlioy’s Book of tlio Cliiirck, i 
2 81iort\s ( auiroli ITist. 101). Dn^dalo, 6*5. Stat. 13 CJiaados II. o. 12. 

" Hoiitlioy’s Book of tbo Churcb, 440. 

® 1 NaLson, 542. Whitiocko, 33. Neal, 032. 

Ibid. Dugdale, 05. 6 Hume, 350. 
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11. Inm.non hy the Seots; and the Council at York, 

The Scots liMAang passed the Tweed, the king had recourse 
to every ex])edieut for pecuniary resources; niouey was borrowed 
from the ministers and courtiers', — ship money was rigorously 
exacted*', — citizens of London were im])risonod for refusing a 
loan — tli(‘ S])a]iisli nterchants who liad bullion in tlio Towner 
were com|)elled to yield a loan of 40,00(1/. ^ — all the )>epper 
])ouglit from the liast India C()m|)any uj>on trust, w^as sold at 
a hoMAw discount, For rearly money — aiiU a new imposition 
was laid on tlie eSunties, under the name of coat and conduct 
inoney, for cdothing to defniy the travelling charges of the new 
l(‘vi('s‘', — but this ])o]i(*y, Miigmentcd, as a natural sctjuence, 
th(^ disc'ontcnts of the nation. 

iVotAA'itliBtanding evei’V expedient for su]>plies had 1>cc]i 
a,doj)tcd, the tn^asury was soon exhausted; the army had 
iml)il)od tlie contagion of general disgust”'; and to jtrevent tlie 
ad\%*inc(^ *of the Hcots, a treaty was coatractod with those 
\ 1 1 {‘n'enar y in vad ei's ” . 

1110 king then summoned the peers to a council at Yorlc, 
lioj)ing to hoy supplies by their authority; ))Ut when assem- 
I)1 (mI, tliev ad A i sod tlio calling of a parliament, to whicli the 
k i Tig r 0 luc ta r i tl y assented . 


1 *2. The Lonq Parliament, 

Jt is impossihlo to dent that grievances existed which 
needed revhess,-- -diuHlaiinaital <]ucsti()ns ol goA^ernment to ])o 
settled, — a ])Mlanc(^ betwa^en the royal jna'rogative and popular 
rights to hii adjusted, — and dis]>uted limits of authority and 
liinudA" AAdiicli requiiHMl to la- defined; and vvlM(*h, iro?u their 
number, their importance, an<I tlu'ir iiitri<*.acy, Avould natu- 
rally occasion great ditli evil ties, and caxm) justify some exertion 
of extraordinary vigour on the part of tli(\ jiojiular interest : 
the duty of the present jiarli ament Avas to provide Riich har- 
riers, that neitlier the livajs nor jiropertics of Knglislmien 


^ n iiuttio, ar»o. 

" a lUishwortb, J17:k 1182, 1184, 1100, 1200, 1208, 1204. 

- a Uijshworth, 1181. ^ a Hiijiu?, 850. ' ^ May, 63. 

20 Rymer, 432. 3 Riisliwortli, 16*3. I Nalson, 380. 

^ 3 liushworth, 1100, UOl. ‘‘ 1 Clarendoa, 1.^0. 
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CiiAELEs I;* fllioulcl over iigaiii be sacrificed, to the arbitrary will of a 
iag5-~lc>4j), tyraot ; — in fact, they were to renovj|,te, but not destro} , the 
constitution. 

lUspiibifcfsjmvo This regicide parliament was opened by a speech from Mr. 
ulwnOnrruiSof who ciilarged in specious commendation of the nature 

monarchy, under aiid goodiiess ofitlic king, — a vii’tuous aud |)ious prince, who 
extreme loyalty. loved his people, and was a great lover of justice f " — but the 
implacable enemies of princes always • assume the mask of 
friendship ; and republics have ever been raised upon the 
ruins of monareby, under ])rofessions of extreme loyalty. 

The character of illustrafioii of tlio comjioiierit ])arts of this as- 

asdescriiH'd by soiiibly, is in tlio Mciiioirs of Mr. Denzil^Iiollis, bimsclf a 
Air uenzii Hollis. refoiTTicr, wlio says, — "‘The members of parliament, 

who then engaged, declared themselves to desire nothing but 
the settlement of the hlngdom in the honour and greatness if tJu: 
I'ing^ and in the happiness and safety of the people. This, 1 
;im sure, was the ultimate end of many, I may say, of the 

cliicfcst of those who at that time afipcared Whilst 

these men acted in the simplicity of tlieir hearts, tliere Avas 
another generation of men, which, like frozen snakes that lay 
in their bosoms, seemed to desire only the same things with 
them; and that tlio same should have contented them. Hut 
it was nothing so ; for they had further designs, — to destroy 
and cut off not a few, — to make the land xm AcMama^ to rvin 
the king, and as many of the nobility and gentry as they conld, 
— alter the goTernmmt, — and hate no order in the church, nor 
poicer in the state, over tkernsehes. This was the A^erioin they 
harboured, Avhich at first they Av%f’o not Avarm enough to put 
forth in fact, these oppositionists regulated their procee<l-' 
ings by those principles which Moritescjuieu has stated to be 
the best for the destruction of monarchy, namely, Abolish 
the privileges of the lords, of the clergy, and of the cities, iu 
a nionarcliy; and you virill soon luiA^e a popular state, or else a 
despotic government h’’ 

measures of the commons were to impeach the Earl 
of Strafford and Archbishop Laud^ for a design of subverting 
the laAAs and constitution of England, and introducing arbi- 
trary and unlimited authority into the kingdom, and wlio 
were committed to prison; upon Avhich Lord Keeper Finch' 

I ' Montesq. E.sp. Loi, L. 2. c. iv. 

* 1 Clnreiidoij, 177* Whitlockc, 38, 3 Ilibslnvorth, 1385. 1 Baillic, 2J7« 
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and Mr. Secretary AVindebanke'* had the good sense to (juit 
the kingdom, by which they were saved a similar treatment. 
The other ministers and instruments of (/harles Avere either 
forced, by flight, to save themselves from the terrors of mm 
inipeachment, or, if their obscurity rendered them less ob- 
noxious, they remained in silent apprehension, lest, by 
op])osing the j^opular current, they might provoke their 
destiny ‘‘* 1 — l)ysu(*li ])roeeeding8 the king was deprived of thoso 
(‘ouncillors who were ni(»st competent to afford him advice. 

To preAunit future abuse, it was i'o((iusite to retrench the 
prerogative, so that long inteianissions or immediate dissolu- 
tions of ]>arliainciit should not l)c occasioned by tlio crown ; 
it was tlu^refore enacted, that if the (‘haii(*ellor, Avho was first 
bound under severe poiialtios, failed to issue writs by the third 
of September in every third year, any twelve or Jiiore of the 
l^cors might exert this authority. Tn default of the ])eer.s, 
tliat the sherilis, mayors, bailiffs, ikc. sliould. summon the 
voters ; arid in tlieii* default, the A^oters tliemselvcs sliould 
meet and ])roceed to the election of members, in tlic sainc 
inamior as if the Avrits had lieen regularly issued from tlio 
(•]*0AVH. Nor could the parliament, after it vA^as assemlilcd, lie 
jidjourncd, proi'ogued, or dissoh-od, Avithout their own consent, 
during tlio space of fifty days'^ 

Ik'iieflcial Imaas Avere passed, declaring the illegality of ship 
iMoriey, — that tonnage aii<l poundage could not Tie levied 
witlunit consent of parliament^ and which is the last statute 
I'cstraining the croAAai from arbiti*ary taxation,-- the (/ourts of 
Star Chamber riigli Commission, — JVesident and (Miuncil of 
the North, — ]ft*esidei)t and Council of Wales and the Welsh 
A1 arches, — Duchy of Ijfuicaster and County Palatine of 
Chester, AAa?re abolislied : but tlie jurisdiction of tlie latter two 
courts, in matters toncliing the king's private estate, was not 
affected. J?y such salutary measures no courts of* jndicaturo 
renialncd, except those in Westminster Hall, vvliicdi took 
cognizance only of the eonirnon and statute law; the king 
might thenceforth i>ssno proclamatioms, but no one was liound 


5 Hiisliwortli, 122. I ClaTondoii, 17^^* AVhitlocko, .'17. 
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to obey theiri; and the judges, instead of receiving patents 
during jdcasure, received patents during good beliaviour®. 

Statutes were likewise passed refonning the Stannaiy 
Courts of Cornwall and Devon, I'otreucliing the prerogative ot 
])urv^eyance, and compulsory Ivuiglithood ; the extent of tlio 
royal forests was determined, aecordiiig to their l)onndarios, 
ill 20 James .1 and at a subsc(|uent period of this parliament, 
a legi>slativH^ iioclaratiou was made relative to im])ressment 
which stated, tliat by the laws of this realm, none oi' his 
majesty "“s sulijects ought to he impressed, or com])ellod to go 
out of his coimtiy, to serve as a soldier in the wars, except in 
case of necessity, of the sudden coming in of strange enemies 
into the? kingdom, or except they lie otlierwise bound by the 
tenure of their lands or ])Os.sessions.‘'’ 

Altliough ]^]lizahetli and James h;i(i interfered in matters 
while under debate in parliam<‘nt, yet when ( harles, in a sjK'ecli 
from the tlinine, so ad\a;rtcd to this impressment Dill, as an 
invasion of iiis |)reroga-tive, it was resente<l hy 1)oth. Houses 
as a breacli of privilege sineo which, no sovereign lias so 
interfered. 

U])on tlie constitutional principle, that The king can do 
no wroiio^^^’ tln^ commons vsevi'-rely pnnisljed the judges % 
inagisU‘at(‘s‘'\ and all other otilcers aiid ministers, who had 
]>artici|)ated in the recent illegal ]>roc(iedings nndov the 
crowiC*; tlaey even exjxdled tlioso nuanhtos of tin; House, 
who \v\'*re 'Miionoporists,'^ with tin; e\cej)tlon of one*, who 
escaped be(?ause he was a vduleiit j)artisan of their own’’; and 
tlu) sanction of tbo lords and commons, as well as that of 
the king, was, for the first time, diMthired ne(*ossary for the 
confirmation of ecclcsnistical cMiions 

it was these acts wbicli served to ac<juire for the House 
a temporaiy cliaractca* for just ice,"" and thus essentially 
depressed the aiitbority of the crowni ; and if cupial lawg juttlice, 
and moderation had actuated all tin; otiier proceedings of tlu; 
commons, tlieir conduct w^ould have been justly csteemcil by 
posterity. 

'' May, l(V7. 
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Thoro was no act of tlie coniinons whieJi, in m abstriict 
sonso, was more iin<*onstii uti()nab than cnaetiuGf that they were 
incapablo of (lissolutio]i, iniluss tlioy were consontiui,^ parties 
and the proeij^itajicy with which it passed botli JionsoH, viz., 
eight days’®, may be construed either as a proof of fear, or of 
a d(3op-lai(I schemo to armihilat(3 every authority but tlioir 
own; — jnor(5 ])articu1ar]y as they rejected an amondmeiit of 
the lords, limiting tlioir existence to two years. 

Tlie bill was introduced under tlio j)rctoxt, that momw could 
not bo borrowed, uniojjjS security was given tJuit they should 
liavo a permanent existence, wliich is ahsnrd, bccauso the throtj 
branches of the legislature might have united, and whitVii 
would hav(3 })eeii a more negotiable seenrity. 

Its origin has been) asin ihed to a imiversal impression that 
the king intended to In-ing the army uj) from the nortli of 
Mnghmd, to intimidate tlie parliament, dissolve its sittings, 
wreaK' \'enge;uiee ujMni his opponents, and finally to release 
the hand of Stratford 

d'lu? couiitry was (•('rtninly justilie<l in jilacing no reliance 
iijioii the (‘ondiK-t of tlw. king, when it is considered that after 
tiio aholitien of monopolies,*" by statute, hd liad, anew (.‘rected 
tliem '"; that lie laid wilfidly trampled upon the IVtition of 
l(iglit“‘; and that sonu' of iiis fri<nids w<‘re only waiting lor 
an eligildc ojjportnnity to intr(Klii(a^ pojiisli sujnanuacy — 
d. is, tiuvel'ore, dillicidt to say that the nujasure was Tiot 
jnstihed hy political iKH'essity, (mt the commons svero not 
invested with power from their constituents, to riepjdvts the 
lattin* oi‘ tludr (d(‘ctive Iranclnse. 

Idle ge,vernmenr, lieing tin is transferred from an almost 
ahsointe monar'di} to a democracy , an<l most of the essential 
grieAanees redressed, those h-aders wlm harl heen only Inllu- 
eneod to im|.*ro\’o the eonstitmion, not to destroy it, wore 
ndiattaut from furtlicr innovations, hut desirous of consol idatiug 
their authority ; but in this, as in all revohitionary j>ro(aHHiings, 
the most violent put themselves forward: Idioir vigilance and 
{ictivity seems to miiltijd}' tlu'ir number, and tlie daring of the 
few wins the ascondanc'y over the indolence or the pusillanimity 

I Cdarondon, 2IM, 202. 5 Ilusliwortli, 204. Ma>', 07. 
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of the many®^ In fact, weak and well-nieaning men are the 
first tools of revolutionists, and their earliest victims, of which 
the revolutions of France, have afforded melancholy illus- 
trations. 

Although the Scotch and English armies cost the country 
80, 000/. monthly, a sum much greater than had ever pre- 
viously been levied on the subject, it caused no dissatisfaction, 
for the Scots were useful allies to the malcontent jiarty in 
England, and, in order further to conciliate them, and that 
party, the presbyterian discipline and vijprsliip eiicouragod. 

The commons were edified with puritanical sermons of 
seven hours’ duration and the sacrament was always takoii 
before the public business commenced ; . but as a specimen 
of their pious and Christian character, the name of tlie 
spirit aal lords was commonly left out in acts of jiaiiia- 
rnent; and the laws ran in the name of ‘‘king, lords, and 
commons.” 

The episcopal clergy of that day, were equally eminent foi’ 
their learning and exemplary character, as those of the present 
day, yet such was the wretched liyjiocrisy of the jniritaiiical 
saints, that the ej:)itliet of “ ignorant and vicious priesthood" 
was applied to all churchmen, addicted to the established disci- 
pline and worship*^, and a bill passed the House of Cotnmon.s, 
prohibiting all clergymen from the exercise of any civil office, 
and, as a consequent, tlie bishops ^yore to be deprived of their 
scats ill the House of Peers; but it was rejected by the 
lords The commons then prepared a bill to abolish episco- 
pacy, but it was not then passed, it being conceived expedient 
to await a more favourable opjiortuiiity^'. From this period, 
if not much earlier, the national disputes were as much reli- 
gious as political. 

A committee Avas elected by the House, as a court of eccle- 
siastical inquisition, who began with harassing, imprisoning, 
and molesting tlie clergy, and ended with sequestrating and 
ejecting them : — and, in order to join contumely to cruelty, 
they gave the sufterers the epitliet of “ scandalous,” and 
endeavoured to render them as odious as they were mise- 
rable**®; the crimes of which the majority of them had been 
guilty, were bowing at the name of “ Jesus,” placing the 

■ ” 0 Lingard, 630. 1 Nalsoii, 530, 533. 

6 Hume, 384. 1 Clarendon, 237- Ibid. 
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communion table iu the east, and other practices, which the 
established government, both in church and state, had strictly 
enjoined. 

But the “ Sabbatarian Controversy^’ excited the greatest 
prejudices against the established church. During the period 
of popery, and the reigns of Elizabeth and James, the obser- 
vance of Sunday was not regulated by religious discipline, 
i, an exclusive or abstract dedication of that day to religious 
studies. 

The disputes that now arose upon this subject, became very 
much subdivided ; thus, — one party admifted of no other term 
for its designation than that of the ‘‘ Sabbath,"’ and as the 
consequent, it was equally detested by other sects, some of 
whom adopted the name of “ Sunday,” or “ LordVday.” 

Some confined the beginning and duration of the day to the 
time occupied by the Service of the Church, but others en- 
joined a strict observance of it from the Saturday evening till 
the following night. 

One party founded the institution on the solo authority of 
the Church, others attributed the change in the day to the 
appointment of the Church, founded on apostolic usage, 
while the original dedication of one day in seven, rested on 
the command given by the Almighty, at the Creation. 

With respect to the observance of the day, — The advocates 
of the gi’eatost strictness would allow of no amusements but 
walking, wliile the maintaiiiers of the contrary opinion de- 
voted those parts of the day, which were not occupied by 
religious services, to every species of enjoyment. 

The ordinary amusements, in country parishes, were called 

Church-ales,” Clerk-ales,” and Bid-ales,” besides the 
revels or feasts of the dedication of the church : they were 
merry-makings, consisting of drinking and sports, particularly 
dancing, which took place either every Sunday, or on parti- 
cular occasions. 

Such meetings occasioned disorders, and for their repression, 
some of the religious and political members of the commu- 
nity,” became mere bedlamites:” thus, some preachers 
went so far as to maintain, that to do any work or servile 
business on the Lord’s day, is as great a sin as to kill a man, 
or to commit adultery ; that to throw a bowl, to make a 
feast, or dress a wedding dinner, on the Lord’s day, is as great 
a sin as for a man to take a knife and cut his child’s throat. 
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That to ring more bells than one on the Lord’s day, is as 
great a sin as to commit murder. ‘‘ And I know «also a town 
of my acquaintance, the preachers there brought the people to 
that pass, that neither baked nor roast meat was to bo foiiiul 
in all the parish, for a Sunday’s dinner, throughout the 
year, &c. 

To correct this ^‘puritanisni,” the king issued a proclamation 
commonly known as the Book of Sports in which it \va« 
stated that uo curtailment of the liberty of liis poorer sulijectK 
would be permitted, with regard to their amusements on thcj 
Sunday. The cler^ were coimnanded to read tliis procla- 
mation in their respective churches : some of the clergy 
implicitly obeyed, others only partially ; but a great number 
absolutely refused to obey such a command, and this dissent 
considerably strengthened the labels. 

The subject itself, a.s Dr. Short observes, i.s one on whiijli 
so few directions are coiitaiiied in the Scri[)turcs, that mucli 
latitude of opinion might naturally lie expected with regard to 
it. Its uaine, perhajis, and ^its exact duration, are of less 
jiractical importance ; l?ut the nature of the iustitiitioii, and 
the manner in which it ought to bo observc.ul, are of tlie 
greatest consequence. The gcncndly-received opinion, and 
that which tallies best with tlie institutions oi‘ tlie Churcli of 
England, seems to be, that the dedication of one day in son eii 
to the service of (lod, is part of the moral law; that the 
change of this day from Saturday to Sunday is sanctioned liy 
the custom of the apostles; and that the ('hrlstiaifs lilierty 
Mall allow of any method of kee})ing this day, Mhich answers 
the command, of abstaining from M ork, and keeping it holy. 
Amusements, in the abstract, contain nothing which need 
infringe on this holiness: yet it is obvious, tliat sonui 
amusements muII so tar unfit the mind for religious duties, 
that they must be totally inadmissible; that to persons 
situated ill diflerent spheres of lil'e, a different rule may be 
applicable^®. 

The Homan Catholics were, during this reign, persecuted 
wdth most unrelenting fury; all officers of that religion mw? 
removed from the army; application M^as made to the king foi* 


Preface to Prideaux, on the Sabbath. 2 Short’s Cburch Hist. 00, Oh 
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seizing two-thirds of the lands of recusants, — and the execution 
of the severe laws against the priests was insisted upon®^ 

The essential characteristics of the pseudo-religious sects, are 
thus described by Hume^®. ‘‘During those times, when the 
enthusiastic spirit met with ^ch honour and encouragement, 
and was the immediate moans of distinction and preferment, 
it was impossible to set bounds to the holy fervours, or con- 
fine, within any natural limits, what was directed towards an 
infinite and a supeniatural ol)ject. Every man, as prompted by 
the warmth of his temper, excited by emulation, or supported 
by bis habits of hypocrisy, endeavoured ttf distinguish himself 
beyond liis lellows, and to arrive at a higher pitch of saintship 
and perfection. In proportion to its degree of fanaticism, each 
sect became dangerous and destructive; and as the iudepen- 
dents went a note higher than the ])resbyterlans, they could 
less be restrained within any bounds of temper and moderation. 
From tliis distinction, as from a first principle, were derived, 
by a necosKsary conse(|ueiicc, all the other dillbrciices of those 
two sects. 

“ The independents rejected all ecclesiastical establishments, 
and would admit of no spiritual courts, no government among 
pastors, no interposition of the magistrate in. religious cou- 
corris, no fixed encouragement annexed to any system of doc- 
trines or opinions. A(a?ording to their principles, each con- 
gr(;gatioii, united voluntarily, and by spiritual ties, composed, 
with in itself, a separate cliurch, and exercised a jurisdiction, 
but one destitute of teinpoi'al sanctions, over its own pastor 
and its own members. I'hc election a^lone of the congregation 
was sufiicient to bestow tlio sacerdotal character ; and as all 
essential distinction was denied between the laity and the 
clergy, no cercirioriy, no institution, no vocation, no imposition 
of hands, was, as in all otlier churches, su]>posed recpiisite to 
convey a right to holy orders. 

“ The enthusiasm of tlie presbyterians led them to reject 
the authority of prelates, to throw off the restraint of liturgies, 
to retrench ceremonies, to limit the riclies and authority of the 
})riestly office : the fanaticism of the iiidepeiKleiits, exalted to 
a higher pitch, abolished ecclesiastical government, disdained 
creeds and systems, neglected eveiy ceremony, and confounded 
all ranks and orders. The soldier, the irierchant, the me- 

5 Kushworth, 158, UJO-^KJO, 2fJ7. 1 NaLson, 739, 749. 1 Clar. Papers, 
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ei^nic, indulging the fervours of zeal, and guided by the 
iliapses of the spirit," resigned hin^elf to an inward and supe- 
rior direction, and was consecratM, in a manner, by an imme- 
diate intercourse and communication with heaven. 

The Roman Catholics, preftnding to a’li infallible guide, 
had justified, i^on that principle, their doctrine and practice 
of persecution : the presbyterians, imagining that such clear 
and certain tenets, as they themselves adapted, could be re- 
jected only from a criminal and pertinacious obstinacy, had 
hitherto gratified, to the full, their bigoted zeal, in a like 
doctrine and practice : the independents, from the extremity 
of the same zeal, were led into the milder principles of tole- 
ration. Their mind, set afloat in the wide sea of inspiration, 
could confine itself within no certain limits; and the same 
variations, in which an enthusiast indulged himself, he was 
apt, by a natural train of thinking, to permit in others. Of 
all Cliristlaii sects, this was the first, which, during its pros- 
perity, as well as in its adversity, always adopted the principle 
of toleration : and it is remarkable, that so reasonable a doc- 
trine owed its origin, not to reasoning, but to the height of 
extravagance and fanaticism. 

“ Popery and alone, whoso genius seemed to 

tend towards superstition, were treated by tlic independents 
with rigour. The doctrines, too, of fate or destiny, were 
deemed by them essential to all religion. In these rigid 
oj)inions, the whole sectaries, amidst all their other difiereiicos, 
unanimously concurred. 

“ The political systeui of tlie independents kej)t pace with 
their religious. Not content with confining, to very narrow 
limits, the power of the crown, and reducing the king to the 
rank of first magistrate, which was the j)roject of the presby- 
terians; this sect, more ardent in the pursuit of liberty, 
asjjired to the total abolition of the monarchy, and even of the 
aristocracy; and projected an entire equality of rank and 
order, in a rejmblic quite free and independent. ” 

The commons were determined, per fas aut nefas^ to 
deprive the Earl of Strafford of existence, — ^liecause he was 
the first mail of the age, in both the cabinet and the field, the 
king^s most faithful counsellor, and the only man who had 
energy to roj:>ress the consummation of their base and treason- 
able projects-*®: and this case, likfe all others, is typical of the 

Com. Journ. Oct. 31, Nov. 2, 11, 1644. Laud’s Hist. 432—440. » 
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pure adminijsrtration of justice wfcen ^ministered by tbe 
House of Commons under the banners of “ liberty^’’ or by any 
political assembly. 

A sworn and secret committee of both Houses was appointed 
to arrange the eviieneo and charges against Straflford*^; privy 
councillors were examined with regard to opinions delivered 
at the council board,— an unheard-of and disgraceful pro- 
ceeding®*; and impeachments, which were never prosecuted, 
were exhibited against those persons whose testimonies were 
likely to exculpate the prisoner 

The earl was charged with “ an endeavour to subvert the 
fundamental laws;’** to which he answered that such an offence 
was not recognised as high treason by the statute law, and 
that arbitrarily to introduce it, would be a subversion of all 
law. 

The commons, finding it impossible«to support the impeach- 
ment for treason, then introduced a bill of attainder, hut 
which experienced the conscientious opposition of fifty-nine 
members, for which their names were posted up under the 
title of Straftbrdians, and betrayers of their country,^’ and 
they were publicly insulted. 

The solicitor-general, in carrying up the bill to the lords, 
stated, that though the testimony against Strafford was not 
clear, yet, in this way of bill, private satisfaction to each 
man’s conscience was sufficient, even should no evidence 
be produced ; and that the earl had no title to plead law, 
because he had broken the law. It is true, added he, w'e give 
law to hares and deer, — for they are beasts of chase : but it 
was never accounted either cruel or unfair to destroy foxes or 
wolves, wherever they can be found, — ^for they are beasts of 
prey 

When any of the lords passed, the cry for “justice” against 
Strafford resounded in their ears; and all those who were 
suspected to be the personal friends of the prisoner, received 
menaces of personal violence®®: and such proceedings were 
agreeable to the popular party in the House of Commons 

It is to be regretted that these tactics succeeded in intimi- 
dating the peers ; for although about eighty had attended 
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StrafFord’^ trial, yet, to their shame and infamy be it recorded, 
only forty-five were present when the bill of attainder was 
sent up to the peers, — ^jind of these, nineteen voted against it. 

The public calamities which ensued from this period, may 
be ascribed to the want of manly courage upon the paid; of the 
peers, and fmn a base dereliction of their parliamentary 
duties ; for as nothing can be more contemptible than a fac- 
tion when opposed with vigour, in an inverse ratio does it 
become formidable when any wavering is perceptible on the 
part of its opponents, and if the peers had at this moment 
boldly resisted the ‘puritanical laction, the national disputes 
would have essentially terminated : in fact, as Dr. Soutlioy “ 
observes, “ the puritanical members were always at their 
post, always alert, and on the watch for every occasion; 
their opponents too often absented themsclveis from the 
House, wearied by pej'tinacity, or disgusted by violence: 
many fatally persuaded themselves that their individual pre- 
sence would contribute little to the preservation of govern- 
ment, but advantage was taken of their absence to carry the 
most mischievous fjuestions: thus a handful of determined 
rooters, first by address and vigilance, tlien by intimidation 
and tlio lielp of the mob, succeeded in making parliament 
speak their language; and many of the best and noblest 
members sacrificed at last their fortunes and their livx\s, 
defending unsuccessfully in the field tliat cause whicli, if they 
had never relaxed from their duty in the senate, would never * 
have been brought to the decision of arms.'’’ 

The j ccreant spirit of the peers emboldened the comnioirs 
to greater aggressions, and the po])ulace were incited to ])ui‘- 
siie the same infamous conduct of intimidation towards their 
sovereign as tliey had done towards the lords, and accordingly 
they demanded ““justice” against Strafford with the loudest 
clamours, and most open menaces: rumours of conspiracies 
against the parliament, invasions, and insurrections, were 
industriously circulated, so as to excite the people, and to 
make it apparent that, if the royal assent were withheld, soino 
great and imminent convulsion would be the result 

Such a state of things, combined with the intercessions <: 
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the queen, and the magnanimous letter of Strafford, extorted 
a disgraceful, but an unwilling, assent^* from Charles for 
the execution of the earl, and that assent rendered the 
king miserable for the remainder of his days. In fact, 
Charles always believed Straflord to be an innocent and 
persecuted man ; nevertheless he selfishly sad’ificed his best 
friend and minister in order to pachy parliamentary resent- 
ment, so that he himself might be released from those 
embarrassments with which he vras encompassed, but which 
the tyranny of the crown had itself produced : the king, how- 
ever, early experienced that, every concession made to faction 
and violence produced the unerring efl'ect of entailing fresh 
demands, each more unreasonable and degiading than the 
last. 

So little regard was paid to the constitiitiou in 1641, that 
attempts were made by tlic commons alone to assinrio sove- 
reign executive powers, and publishing their ‘‘ ordinances'’ 
instead of “ laws f’’ and previous to the king's de|)artnro for 
Scotland, endeaA Ours were made to have a Ih'otector " 
appointed, with a power to pass law^s without liaving recourse 
to the king : but being unsuceossful, a comniltteo of both 
Houses was appointed to attend the king into Scotland, to 
discharge the honorable office of “ spies 

"J1ie commons were however determined to destroy tho 
sovereign authority ; and the rebellious state of Scotland and 
Ireland aided their wushes : and under protenco of subduing 
the latter kingdom, they levied money, which they se(u*otiy 
appropriated to other purposes; tliey took arms from tho 
king's magazines, whicli they kept with a secret intention of 
employing against himself ; and whatever laws tliey deemed 
necessary to strengthen themselves, were voted under’ colour 
of enabling them to I’ecover Ireland. 

A rcinonstranco was j)repared, intituled an “ A ppeal fo the 
People;” and whatever unfortunate, invidious, or suspicious 
measure had ever been embraced by tlie king, and for wdiicli 
t'ffectiial remedies had now been provided, was aggravated 
with acrimonious rhetoric, accompanied witli jealous jrrog- 
nostications of the future ; but such was its false and inflam- 
matory character, that it was only carried by a majority of 
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ekren **, and was afterwards printed and published, witliout 
being carried up to the House of Peers for their assent and 
concurrence. 

Although the bill for depriving the bishops of their legis- 
lative function had been rejected by the peers, and no pro- 
rogation had subsequently occurred, another bill of a similar 
nature was sent up, and the commons and their harpies availed 
themselves of every opportunity to display their upstart inso- 
lence and illegal threats towards the lords, being aware that 
the constitution could not be destroyed, as long as that 
assembly maintained its essential rights. 

Influenced by these principles, the commons made the 
following entry in their Journals: — “This committee is 
appointed to prepare heads for a conference with the lords, 
and to acquaint them what bills this House hath passed and 
sent up to their lordships, which much concern the safety 
of the kingdom, but have had no consent of their lordships 
unto them ; and that this House being the representative 
body of the whole kingdom, and their lordshqDS being but as 
particular persons, and coming to parliament in a particular 
capacity, that if they^ shall not bo pleased to consent to 
the passing of those acts and others necessary to the pre- 
servation and safety of the kingdom, that then tins House, 
together wuth such of the lords that are more sensible of the 
safety of the kingdom, may join together, and represent the 
same unto Iiis majesty.” This served as a basis to found 
the resolution of February, 1649, declaring the House of Lords 
useless. 

The commons, in order to show their respect for “ privilege 
of parliament,” impeached the Duke of Richmond, because 
he had merely said in the House of Lords, on a motion to 
adjourn, “ Why should we not adjourn for six months f’ 
This proceeding is an illustration of “ liberty of speech” when 
defined by a ruthless democracy. 

The more popular members of the commons conceived that 
to destroy the bishops, and in which they ultimately suc- 
ceeded, no art was too mean, no expedient too base, arid 
therefore conciliated the vilest of mankind, under the hypo- 
critical veil of “ liberty and equality,” so as to make them their 
slavish instruments ; and thus by their miserable howls and 

Whitlocke, 49. Dugdale, 71. 2 Nalson* 068. 



^IL] THE HOUSE OF ffrUAET* 405 

nioro hellish threats, to intimidate the judgments of their 
sovereign and the peers, as a means to work their ultimate 
destruction: but the sequel will illustrate that “your levellers 
will always level dow n to themselves, but will uever level up 
to themselves/’ 

Tumultuous congregations, and seditious esicitement of the 
people by artful harangues, were encouraged. Petitions, 
under pretence of seeking redress of public grievances, were 
drawn by the leaders of the popular party for the purpose of 
disseminating treason, libels, and every other inflammatory 
matter, and Avhen a sufficient number of *signatures were pro- 
cured, the petitions were presented to parliament, and then 
published; so that these petitions became secret bonds of asso- 
ciation amongst the subscribers, and seemingly acquired parlia- 
mentary sanction to the conq^laints which they contained 
Petitions were presented by the city apprentices porters^**, 
and beggars containing “ erudite discussions ” upon the ]^ri- 
vileges of parliament, the danger of religion, the rebellion of 
Ireland, and the decay of trade. 

The “ porters” desired, “ that jiiKstice might be done upon 
oftenders as the atrociousness of their crimes had deserved, 
and that if such remedies W'ere any longer suspended, they 
should bo forced to extremities not fit to bo named, and make 
good the saying, ‘ that necessity has no law^“/” 

The “ beggars ” proposed, as a specific for public miseries, 
“ that those noble worthies of the House of Peers, wdio concur 
with the happy votes of the commons, may sej)arato them- 
selves from the rest, and sit and vote as one entire body for 
which the commons returned thanks 

And, as a coup de grace^ several thousands of females, all 
of whom had “ had their misfortunes^ personally presented a 
petition to the commons, expressing their terror of papists 
and prelates, and their dread of being massacred and ravished; 
upon which Pym came to the door of the House, stating that 
their petition was thankfully accepted, was presented in a 
seasonable time, and begged that their prayers for the success 
of the commons might follow their petition®^. 

It was thus that Pym, by a course of dishonourable, mean, 
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and hyj^ocritical truckling to the pitiable dregs of society, was 
enabled to attain the “ bad eminence he ultimately enjoyeJ. 

All petitions which favoured the church or iMonarchy were 
discouraged, and the petitioner>s sent for, imprisoned and pro- 
secuted as delinquents; which conduct Avas openly aAmwed 
and justified*^;* not hut that the petitioners had the sarno 
measure of justice dealt them, as those members of the 
minority of the House of Commons who dared to express an 
opinion against the yclepod cause of “ liberty,’’ who, wdiori 
they did do so, as in the cases of Mr. Palmer and Sir Ralph 
IIo|)ton, Avere committed to prison. 

Reports of insurrections, invasions, and conspiracies, were 
incessantly circulated ; and because a tailor informed the 
commons that, walking in the fields, ho had hearkened to tlio 
discourse of certain persons unknown to him, and had hoard 
them talk of a most dangerous conspira(ry, — orders were issued 
for seizing all priests and Jesuits, — a conferenco was desired 
with the lords, — and deputy-lieutenants of counties avot 
ordered to put the people in a posture of defeneo’'*. TJjiori 
another occasion, Sir William Earl having given information 
of some dangerous Avords,” spoken by “ certain jiersons,’' 
tlie sjicaker was ordered to issue a warrant to apprehend such 
persons as Sir William Earl should point out'’®. 

The commons had now attained their ends: they hnd 
intimidated the rank and intelligence of the country, tho 
populace without doors were ready to execute from the least 
hint the wdll of their leaders, nor was it safe for any member 
to approach either House who pretended to contest or oppose 
the general torrent ; and, as illustratiA^e of the protection 
given to those avIio perpetrated acts of outrage, tho commons 
committed a magistrate to the Tower, because he had, Avith 
the sheriffs and other justices, stationed watches to protect 
the obnoxious members, — ^and those who had been committed 
for breaches of the peace, received their liberty by order of the 
House®*. 

After so undisguised a manner was violence ex)nducted, that 
Hollis, in a speech to the peers, desired to know the names of 
such members as should vote contrary to the sentiments of thcl 
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commons®^; and Pym said in the Lower House, ‘‘ that the 
people must not bo restrained in the expression of their just 
desires®®/’ 

But this was a principle which he Iiad not permitted the 
‘‘people’’ to extend to the clergy: — thus when the bishops 
drew up a protest addressed to the king and the House of 
Lords, stating that they liad been assaulted by the unruly 
multitude, and could no longer with safety attend tlieir duty 
in the House, and therefore protested against all laws, votes, 
and resolutions, as mill and invalid, which should jiass during 
the time of their constrained absence, tli^y were by the eom- 
mons instantly impeached for high-treason in eudoavoiiring 
to subvert the fundainental laws, and to invalidate the autho- 
rity of the legislature; upon which they were sequestrated 
from parliament, and coniinitte<l to ciistod)' — no person 
in either House daring to speak in their vindication. In 
truth, such was the stat(3 of intimidation, that no furtlier 
opposition was made to the bill against tlio votes of the 
bishops in paidiatiient, nor any other bill whicli was pre- 
sented. 

The fact was, tliat the bishops of the Anglican church 
would not basely eoiKle.sc.cn(l to assist the root-and-branch 
men” in blowing tlie trumpet of rebellion, but in wliieh the 
juiritanical clergy were poribet adepts, and wJio ultimately 
assumed the most dangerous power of tlie lioman Catholic 
priesthood, and inflicted upon the conscieiutes of their fellow- 
creatures a yoke tcufol<I heavier than that of whicli tliey had 
complained as intolerable. 

Jndiilgence for tender consciences was their matin and 
their evening prayer; but rathci* than wear the surplice, uso 
the sign of the cross in liajitism, kwvd at the sacrament, and 
bow at the uauie of tlunr Rodeerner, they excited a civil war; 
and complained of the king for not putting to death tho 
Romish jiriests who wore in pj-ison, — and tJie Roinaiusts were 
compelled to perform their worship at midnight, and tliat 
always in fear and danger. 

They passed an ordinance, by which eiglit heresies were 
made pimishablo with death upon the first offence, unless the 
offender abjured his errors, and ij*rcinis>sibly if lie relapsed. 

King’s Deck August 12, lf>42. (> Hume, 477* Ibid. 
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Sixteen other opinions were to be punished with imprison- 
ment, till the offender should find sureties that he would 
maintain them no more. Among these were, the belief in 
purgatory, the opinion that God might bo worshipped in 
pictures or images, free will, universal restitution, and the 
sleep of the souL Their laws, also, for the suppression of 
immorality, were written in blood®®. 

The clerical members of the Anglican church who were only 
plundered and turned out to find subsistence for their wives 
and families as they could, .or to starve, were fortunate when 
compared with manj of their brethren. Some were actually 
murdered®*; others perished in consequence of brutal usage, 
or of confinement in close, unwholesome prisons, or on ship- 
board, where they were crowded together under hatches***, 
day and night, without even straw to lie.on. An intention 
was avowed of selling them as slaves to the plantations®*, 
or to the Turks and Algerines ; and though this was not 
carried into effect, it seems to have been more than a threat 
for the purpose of extorting large ransoms from those who 
could raise money; because, after the battle of Worcester, 
many of the prisoners were actually shipped for Barbadoes, 
and sold there®\ 

When the episcopal jurisdiction had been abolished, and all 
its rights and possessions confiscated, the philanthropic puri- 
tanical clergy shared the spoils among themselves and their 
adherents. Thus — ‘‘ Setting sail to all winds that might blow 
gain into their covetous bosoms,’’ many respectively held at the 
same time masterships in the university, lectureships in the 
city, and one, two, or more of the best livings, from which the 
lawful incumbents had been turned out with their families to 
starve; and these were the men who had hypocritically and 
treasonably declaimed against the wealth and power of tlie 
bishops, and annihilated religion. But no sentiment save that 
of the ‘‘ meanest of the mean,” ever found refuge in the 
breasts of these puritanical ministers; and ‘‘contemptible 
and loathsome cant” supplied the place of true religion, as 
illustrated by their abolishing Maypoles, and prohibiting 
servants and children from walking in the fields on the Sab- 
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bdrth-day ; Imt in tmth, puritanical religiQUS professions 
resembled the little eruptive pustule on the surface which 
betrays the infection and putridity at the core. 

Numerous proofs exist of the “ Christian disposition*’’ of the 
puritans, such as, in some churches, baptizing horses or swine, 
in profane mocker)^ of baptism; in other churches breaking 
open the tombs, and scattering about the bones of the dead, or, 
if the bodies were entire, defacing and dismembering them®*. 
At Sudeley they made a slaughter-house of the chancel, cut 
up the carcasses upon the communion table, and threw the 
garbage into the vault of the Chandoseis, insulting thus the 
remains of some of the most heroic men, wdio, in their day, 
defended and did honour to tlieir country. At Westminster, 
the soldiers sate smoking and drinking at the altar, and lived 
in the abbey, committing every kind of indecency there, which 
the parliament saw and permitted. No cathedral escaped 
without some injury; painted windows were broken, statues 
pulled down or mutilated, carvings demolished, the organs sold 
piecemeal for the value of the materials, or set up in taverns. 
At Lambeth, Parker’s monument was thrown down, that 
Scott, to whom the palace had been allotted for his portion of 
the spoils, might convert the chapel into a hall; the arch- 
bishop’s body was taken, not out of his grave alone, hut out of 
lus coffin, the lead in which it had })een enclosed was sold, 
and the remains were buried in a dungliilP®. 

Under the puritans, controversy and intrigue usurped the 
place of pure religion; and iiiunorality and wickedness of all 
kinds everywhere abounded; licentiousness, oppression, pride, 
covetousness, and a secret liatred of all religion, was widely 
disseminated amonost the nation. And these are forcible and 
practical illustrations of the “miseries” wliich the nation 
encountered from the temporary subversion of the English 
Catholic church. 

These proceedings convinced every person that further to 
support the commons was only to consiirninate the annihilation 
of the crown, the church, and the peerage, and that all who 
entertained opinions opposed to their selfish and interested 
caprices, vv^ero treated as a proscribed caste, and that liberty, 
law, and justice had ceased to exist. 
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Tho measure upon which the commons rested all future 
hopes of uncontrollable ascendancy was by a bold and decisive 
stroke, to seize at once the whole power of the sword, arid to 
confer it entirely on their own creatures and adherents. 

A bill for regulating the militia was introduced, and passed 
the two Houses^ restoring to lieutenants and deputies the saine 
powers of which the votes of the eoinmons Jiad bereaved them; 
but nominating in the bill the iords-Iieiitenaut in every county, 
who were to ol)cy the orders of tire two Houses, and to he irre- 
movable by the king for two years. 

However rejrrchetisible the conduct of the king might have 
been, he had suffered a more than commeiisurato jriinisliTnent; 
his favourite ministers had been eitlier executed, banished, or 
imprisoned; almost all tht^ just prerogatives of tiro ci’own had 
been destroyed ; he had been forced to extinguish one estate of 
paidiaincnt; had beerr causelessly insulted by tho commons upon 
various occasions; they had foi'ccd his queen to become a.n 
exile, and were now dcsirtms to bccoino his gaolers, at a time 
when lie was unable to ti’anqdc ii])on puldic or ])rivatc rights. 
But Chardes, desirous to conciliate, offered his consent to the 
hill, if tho persotrvS recommended to him as lieutenants were 
to ho apjioiirted by commissions revocable at Iris pleasure, or 
rcridcM’ing tlrom iiTemovable for one year*, jirovided tlioy received 
their orders from himself and the two Hoiisos jointly'^ g whicli 
in’oposals Ireirig refused, the kirrg withholtl his assent. 

'JMro commons then fr*anicd an ordinance, in wliicli, by the 
sole authority of the two Houses, lieutoirarrts wore rranied for 
all tire counties, and the command of tire wlrolo military foi’co, 
guards, garrisons, and foists of tire kingdom, \veraj coiifcn-ed on 
them, with commands that tliey were onh* to olicy the orders 
of his majesty, ‘'^as signified by both houses of iiaWiament.'' 
Tho king issued counter pmclamations, and tlie adlioiTiits of 
each party arrangetl tliernsolvovs under their respective banners, 
to decide the (juestion by the sword. 

In the bcgiimirig of June, 1642, tho commons, to show that 
their determination was to destroy tho executive authority of 
tlie crown, tendered to him, at York, nineteen propositions, 
founded upon addresses and declarations of an earlier date. 
They required that the privy council and officers of state 
should bo approved by parliament, and take such an oath as 
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the tW'O Houses should prescribe, and that during the intervals 
of parliament, no vacancy in the council should be supplied 
without the assent of th(3 major part, subject to the future 
sanction of the two Houses ; that the education and marriages 
of the king's children should be under parliamentary control ; 
the votes of ].)Oi)isli peers to be taken away; the churcli govern- 
ment and liturgy be reformed as both Houses should advise; 
the militiva and all IbrtiHed places ])nt in such hands as parlia- 
ment should approve; finally, tliat the king sliould pass a bill 
for restraining all poors to be made in future from sitting in 
parliament, unless they bo admitted with tlio consent of both 
Mouses. 

In addition to these demands, the commons voted that in a 
right construction of the old coronation oath, the king was 
bound to assent to all hills wdiich the two houses of parliament 
should offer 

Charles, from having no party in the nation, had, ])yhi8 con- 
cessions to the ))arliamcnt, ac(]uired a powerful party; and, 
notwithstariding the small interval of time which liad elapsed 
from his rasli attempt to seize the six mendiers®'’, ho was sur- 
rounded by the nobility and gentry, wlio conceived tliat law, 
justice, and moderation now belonged to tlio crown, the 
commons liavi ng perjietrated so many acts of de]ibei‘ative 
violence. 

The friends of the eonstitntion wore resolved to adhere to 
that moderate freedom transmitted them from their ancestors, 
and now hotter seenred by such important concessions, rather 
than by engaging in a giddy searcb aftei* more inrle|)(>ndouco, 
run a maiiifc'st risk either of incurring a cruel subjection, or 
abaiuloning all law and order; they were further induced to 
tliis determination by the hict of tlio city a])])venticos, porters, 
&c., haviinj been allowed to iiifluonco the decisions of the 
legislature, anrt were aware that the inoineiit the licentious 
appetites of such people ceased to lie gratified, ])liysical strength, 
could alone reduce them to proper subjection''^ 

1 Clarendon, 452. 2 Tarl. Jlist. i:{02, 2 Ifallam’s Const. Hist. 1S8. 
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will he for over their master. In a few weeks after the ]<‘gislative power 
and civil government of hkigJaiid liad submitted to the army, the commons 
wore insulted by an unruly, tumultuous mob of apprentices, engagedin the 
presbyteriau politics of the city, who compelled them, by actual violence, to 
rescind several of their late votes. (2 Hallain’s Const. Hist. 281.) 
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The king made a declaration to the peers who attended him, 
that ho expected from them no obedience to any commands 
which were not warranted by the laws of the land. The peers 
answered this declaration by a protest, in which they declared 
their resolution to obey no commands but such as were war- 
ranted by their authority^*. 

In fact, the rank, intelligence, and property of the country 
rallied round the crown, and to such an extent, that, according 
to Clarendon’s computation, a single troop of guards possessed 
estates and revenues e(iual to those of all the members, who, 
at the commencement of the war, voted in both Houses'*. 

At this period the House of Lords seldom consisted of more 
than sixteen members, and near the moiety of the commons 
absented themselves from counsels which they conceived so 
replete with danger; and the great majority of those who did 
attend were under the influence of intimidation. A band of 
rogues and rebels, who had everything to gain and nothing to 
lose, now influenced the commons, and by audacious false- 
hoods, persuaded tlio uncultivated and seditious masses of 
society, that they were the eternal guardians of law and liberty, 
and whom no motive, but the necessary defence of the people, 
could ever engage in an o]) 2 ')ositiou to the crown. The king’s 
adherents Avere by the commons designated wicked,” and 
“ malignant.” Their adversaries were the godly,” and 
‘‘ well affected'^;” ajid in the orders which Essex received to 
advance upon the royalists, he was directed to “ present a 
most humble petition to the king, and to rescue him and the 
royal family from those desperate iiialignants who had seized 
their persons^* 

111 fact, the House of Commons “ was a close committee of 
sordid tyrants, who violated every principle of law and justice, 
who imprisoned their own constituents for refusing to answer 

6 Hume, 491. 3 Clarendon, 41. Warwick, 231. 

Warwick, 318. May, 8C. Whjtlocke,59. 3 Clarendon, 27, 28. 

This mean, false, and hypocritical conduct was pursued dtiring the 
war in their treatment of the llouse of Lords, to whom tlie commons, xipon 
all occasions, gave respectful language, and denounced those who advocated 
their suppression ; and on occasion of some rumours, the House voted they 
held themselves obliged, by the fundamental law s of the kingdom and their 
covenant, to preserve the poivrage, with the rights and privileges belonging 
to the House of Peers, equally with their own (3 Pari. Hist. 389) ; and the 
council of war more than once, in the year 1847, declared their intention of 
preserving the rights of the i)eerage. (Whitlocke, 298. Sir William Waller's 
Vindication, 192.) 
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criminating interrogatories which no judge in England would 
have dared to ask, or have permitted to be put; who, professing 
hostility to corruption, could deal secretly for the whitewashing 
of the blasted character, or replenishing the empty purse of an 
useful associate; who, in a word, with ‘pjitriotism'’ for ever 
in their mouths, went to deluge their country iwith civil blood, 
and hack and mutilate the constitution which they swore they 
were defending, till it fell prostrate and lifeless at the feet of 
a military usurper.’’ But such is ‘‘ civil liberty,” when admi- 
nistered by the “ devoted friends of the people,” uncontrolled 
by a king and an liercditary House of Pbers. 


Section III. 

CHARLES II., January 30, a.d. 1049, — Febrnary 0, a.ti. 1005, 
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2. Lenient Proceedings at the Re- 

storation. 

3. Grant of Royal Revenues. 

4. Disbanding the Army. 

6. Titles to Property. 

0. The Parliament of lOGl. 

7. Punishment of the Regicides. 

5. The Corporation Act. 

9. The Triennial Act. 

10. Religious Dissensions. 


11. Original Jurisdiction in Civil 

Causes claimed by the House 
of Lords. 

12. Impeachment of Danby. 

13. Appropriation of Supplies. 

14. Administration of Justice. 

1 5. Habeas Corpus Act. 

10. Quo Warranto Informations. 
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1. The Misfortunes of Anarchy, 

Whoever has power, abuses it; every page of history proves 
the fact; individual, body, the people, it is all the same; 
power is abused, yet some one, or some body, must have it. 
The great problem seems to be to vest it in such a manner 
that as little mischief can be done as possible. But to effect 
this, something very different is necessary from merely clipping 
the wings of jlfewer. Injudicious restraint of power leads to 
as many evil consequences as unlimited power h 

The histories of Greece, Rome, and France, justify the 
observation, that although with the multitude ultra democracy 
may often originate in the love of true liberty, it has its source, 
almost always, in those who seek to be leaders of the multi- 
tude, merely in an insatiable thirst for power, which is geue- 
l ally followed by the abuse of it when acquired. 
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Chaiilks II. The events which occurred immediately previous, and subse- 

1649—1CS5. execution of Charles I., establish that, practically 

awrthc^ speaking, the people are always the sufferers by revolutions 
forerebyrevoiu- in govemmeut;” because the new settlement, being jealous 
and insecure, is, ea^ necessitate^ supported by unconstitutional 
criminal procesi^*, and by the most grievous taxation®; in 


“ The protector, in the capital punishment of Gerard and Vowel, two 
royalists, who were accused of conspiring against liis life, erected a Ingh 
court of justice for this trial, an infiijagement of the iineient laws, which at 
this time was bticoine familiar (7 Hume, 237, 238). Juries were found alto- 
gether unmanageable, and if no other method had been devised during this 
illegal and unpopulai* goveniment, all its enemies ■were assured of entire 
impunity (Ibid.). 

^ Tlie countiy not only complained of the amount of toation, but of the 
mode l)y which it M'us levied, and its eoinipt appropriation. The sum of 
300,000/. was openly taken mid divided among the members (Clement 
Walker’s Hist, of Iiide|>endeney, iii. 110). CommitleeH, to wdiom tlie 
management of the different branches of leveniie was entrusted, never 
broiiglit in their accounts, and luid unlimited power of secreting wliatever 
sums they pleased from the public treasurer (Ibid. 8). Tlu.'se branches were 
needlessly imiltiplied, in order to render tlie revenue more intricate, to share 
the advantages among greater numbers, and to conceal the frauds of ’wlii(?}i 
they were universally suspected (Ibid. 7 Huim*, !)2. 10 rai l. Hist. 130, 

I 70 ). ’’riie Protector, with his council, imposed a duty upon merchandise 
(the doing of wdiich had been the iirincipal oltbuce of ( Jiarles 1.), payment 
of winch was rt'fnsod by a person of the name of Cony, but, being 
Ie\i(3d by distress, an action was mstitntod against the collector. But 
Cromwell, in order to prevent th(3 question being discussed, sent the plain- 
tiff’s three counstd to the 'J’o>ver, and did not release them until they had 
abandoned iJieir client. 

8ir J*eter Wentworth having also commenced an action of a similar 
cause, was summoned before the council, and asked if he would give it up. 
‘‘If you command me,” he rtqilied to Cromwell, “ I must submit,” which 
the protector did, and the action was withdrawn (Ludlow, 528). Clarciidoii 
relates the same story, with additional circumstances of CroinweH’s auda- 
cious contempt for tlie courts of justice, and for tlic very name of Magna 
Charta (2 Hallam’s Const. Hist. 342), 

So enormous were tlie charges of the commonwealth, arising from conti- 
nual wars by s(3a or hind, that questions of finaiico continually engaged tlie 
attention of the House, TJiere were four jirincipal sources of revenue; tlio 
customs, the excise, the sale of fee-fann rents (the clear #mual income from 
the foe-fann rents amounted to 77>ll<hl/. In 1851, 25,300/. of this income 
had been sold for 225,850/. Com, Journ. Jan. 8) of tlie lands of the 
cruw^n, and of tliose belonging to the bishops, deans, and chapters, and the 
sequestration and forfeiture of the estates of papists and delinquents. 
The ordinaaices for the latter had been passed as early as the year 1643, and 
in the course of the following succeeding years, the hai vest bad been reaped 
and gathered. StiU some gleanings might remain; and in 1650, an act was 
passed for the better ordering and managing such estates ; the former coin- 
I*ositions were subjected to examination ; defects and concealments "were 
detected; and proportionate tines were in numerous cases exacted. In 
1651, seventy individuals, most of them of high rank, all of opulent for- 
tunes, who liad impnulently displayed their attachment to the royal cause, 
wore condemned to forfeit their projicrty, both real and personal, for tlie 
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tmtbi the people were made to exult in that power by which 
they were kept in subjection, to regard their own glory as 
involved in that of their protector, and their own debasement 
and servitude as compensated by the almost absolute nature of 
bis government. 

The ravages of the civil war had been sucli, that all classes 
had to mourn for the loss of a relative or friend, or, by the 
illegal sequestration of their estates*, had been reduced from 
affluence to poverty. 

The people discovered that republican liberty was associated 
with uncomi)roinising tyranny — the selfish rapacity of the 
Rump — the hypocritical despotism of the soldiers of a coim 
iiionwx*altli — the rejection of members returned to serve in 
parliament^ — the arbitrary soqucstratioii of coiimuttee-mon 


benefit of the coinmonwealth. The fatal march of Charles to Worcester 
furnished grounds for a new proscription in 1C52. l^irst, nine-and-twenty, 
then six hundr(?d uiul eighty-two, royalists were selected for punishment. 
U was enacted that those in the first class should forfeit their whole pro- 
perty, wliile to those in the second the right of pre-emption was reserved at 
the rate of one-thiid part of the (dear value, to he paid within four months. 
(Com, Journ. July 10, 105 1 ; Aug. 4; Nov. 10, 1052. Seobell, 150, 210. 7 
Liugard, 130, 137)* If any of the last were papists, and jiftcrwards 
disiiosed of their estates which tlu^y may have redeemed, they were ordered 
to banish themselves from their native country, under tlu* penalty of having 
the laws against popery executed against them with the utmost severity. 
(Addit. Act of Nov. 10, 1052.) 

* One of their most iniquitous acts was the sale of the J^^arl of Craven’s 
estate. He had be(m out of Kiiglaml during the war, and could not there- 
fore be reckoned a delinquent. But evidence w\as offered that he had seen 
the king in liolland ; and upon this charge?, though he iietitioncd to lie 
heai-d, and, as is said, indicted the informer for perjury, whereof be was 
convicted, tlicy voted by tbirty-tliree to tliirty-ono tliat Itis lands sliould be 
sold, Haslerig, the most savagt; zealot of the whole faction, being a tellt rfor 
the ayes, Tane for the noes (( ’em. Journ, March 6, 1051, and June 22. 
l()52. 5 State Trials, 323). On the 2Cth .July, in tlu^ same year, it was 

referred to a committee to select thirty delinquents, whow? estates sljould 
be sold for the use of the navy. 'I’hus long after the cessation of hostility, 
the royalists continued to stand in jeopardy, not only collectively, but jjor- 
sonally, from this arbitraiy' and ^'iJJdictive taction. Nor w(?re these quali- 
ties disjdayed against tlie royalists iiJone ; one Josiah I’rimatt, who S(?eni8 to 
have been connected with J.ilburne, Wiidman, and the levelhiis, having 
presented a petition conj})laining that fSir Arthur llruslerig had viol<‘ntly 
dispossessed him of some collieries, the House, fiftev voting every part of the 
petition to be false, adjudged him to pay a fine of 3000/. to the common- 
wealth, 2000/. to Haslerig, and 2000/. m ore to the commissioners for com- 
positions (Com. Journ. Jan. 15, 1051—- 2. 2 Ilallam’s Const. Hist, 325). 

® Upon Dec. 6, 1040, the parliament having voted, by a majority of 129 
against 83, that the king’s concessions should bo a foundation for the Houses 
to proceed upon in the settlement of the kingdom, adjounu'd to the ntixi 
tlay ; but when the coinmonsw ere to meet, Colonel Pride, formerly a uray- 
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—the iniquitous decimations of military prefects*— -the sale of 
British citizens for slavery in the West itidies^— the blood of 
some shed on the scaffold without legal 'trial — the tedious 
imprisonment of many, with denial of the writ of habeas 
corpus® — ^the exclusion of the ancient gentry — ^the persecution 
of the Anglican church — ^the bacchanalian rant of sectaries— 
the morose preciseness of puritans® — the extinction of the frank 


man, had environed the House with two regiments, and seized in the passage 
forty-one members of tlie presbytcrian pai’ty, and sent tliem to a low room, 
which passed by the appellation of Hell, whence they were afterwards 
carried to several inns. Above one hundred and sixty members more were 
excluded ; and none wore allowed to enter but the most furious and most 
determined of the independents, and these exceeded not the number of fifty 
or sixty. The House then proceeded to rescind its former vote, and 
declared the king’s concessions unsatisfactory (7 Hume, 131, 132. Vide 
etiam Coin. Joiirii. Feb. 1, 1649. Walker, ii. 1 16. Whitlocke, 376, 654, 610, 
616. 2 Ludlow, 19, 23, 1 15 — 123. Leicester’s Journal, 139. Hutchinson, 
332. 3 Burton’s Diary, 89. Milton's State Papei's, 90 — ^97. 3 Ellis, j Second 
Series, 366. Com. Journ. January 19, 20, 22, 1655. 1 Thurloe, 7^>0. 
5 Ibid, 269, 317, 328, 9, 337, 341, 3, 9, 371, 383, 424. 5 State Trials, 791. 
Com. Journ. Sept. 19, 1656. 7 Lingard, 131, 221, 254), 

® An edict was issued by Cromwell and his council, to levy the tenth 
penny from the royalists, to pay the expenses of their “mutiny,” and 
obliged them anew to redeem themselves by gi’eat sums of money by which 
most of them were reduced to poverty (7 Hume, 244.) 

In order to raise these impositions, which commonly }>assed by the name 
of “decimation,” the protector instituted twelvtV major-generals, and 
divided England into so many military jurisdictions (20 Pari. Hist. 433). 
These men, assisted by commissioners, had power to subject whom they 
pleased to “ decimation levy all the taxes imposed by the “ protector” 
and his “council,” and to imprison .any person wdio should be exposed to 
their jealousy or suspicion ; nor was there any appeal from them but to the 
protector himself and his council. Under colour of these powers, the 
major-generals exercised an absolute authority over the property and persons 
of every subject. 

“ The major-generals,” says Ludlow, carried things with unheard-of 
insolence in their several precincts, decimating to extremity whom they 
pleased, and iiitemiptiug the proceedings at law upon petitions of those 
who pretended themselves aggrieved; threatening such as would not yield 
a ready submission to their orders with transportation to Jamaica, or some 
other plantations in the West Indies,” Slc, (P. 569. 2 HalLam’s Const. 
Hist. 340). 

^ 2 Hallam’s Const. Hist. 342. 7 Hume, 243. 

® In 1649, the power of imprisonment, of which the Petition of Right ha< 
bereaved the king, was repeated in favour of the council of state, and all th( 
gaols in England were filled with men whom the jealousies and fears of tin 
ruling ]mrty had represented as dangerous (Clement Walker’s Hist, o 
Independency, II. 136, 176. Et vide etiam 5 Btate Trials, 415—450 
Com. Joum. July 13, 1 4, August 2, 22, 27, November 26, 1653 
Exact Relation, 6. Whitlocke, 558, 560, 1, 3, 591. 1 Thurloe, 324, 367 

et seq. 

® They enfoiced the pi’iuciples of virtue to such aa extent as to enact laws 
declaiing fornication, after the act, to be felony without benefit o) 



VIL] THE HOUSE OF STUAET. 417 

and cordial joyousness of the national charac^r; in fact, the 
country had experienced the acme of misery and degradation 
a base populace had been exalted above their superiors, and 
hypocrites exercised iniquity under the vizor of religion. 
The tide soon turned in favour of the monarchy, and the 
royalists became the governing party; men §trove by their 
services to compensate their former disaffection ; and, in pro- 
portion to the severity with which they had treated the father, 
they were warm in their professions of attachment and loyalty 
to the son, and hailed his restoration as a national blessing^*. 

« 

clergy (Scobel, 121. 7 Hume, Kk?) ; and it was also intended that the 
Moaaical liaw should he established as the sole system of Englisii jurispru- 
dence, (Exact Relation, 17. 7 Hume, 186. 7 Lingard, 161.) 

Upon a new parliament being summoned in 1656, Cromwell had 
not been enabled to secure a majority; he therefore forcibly prevented 
ninety members, who had been duly returned by their constituents, from 
taking their seats, under pretext of immorality, or delinquency (5 Thiirloe, 
269, 137, *128, 9, 337, 341, 3, 9, 424). It appears from the .Journals of 
the 22nd Sept, on a letter to the speaker from the members who liad 
been refused admittance at the door of the lobby, (Sept. 18,) the House 
ordered the clerk of the commonwealth to attend ntjxt day, with all 
the indentures. The deputy clerk came accordingly, witli an excuse 
for his principal, and brought the indentures ; but on being asked why the 
names of certain members were not returned to the House, answered that 
lie had no certificate of appro1>atioii for them. The House on this sent to 
inquire of the council why tlu^e members htid not b^^en approved. They 
returned for answer, that, whereas it is ordained, by a clause in tlie instru- 
ment of government, that tlie persons who shall be electi^d to serve in par- 
liament, shall be such and no other than such as are persons of known 
integrity, fearing God, and of good conversation ; that the council, in j)ur- 
siiaiiee of their duty, and accoi'ding to tlie trust njposed in them, have 
examined the said r(?turns, and have not refused to ajiprove any who liave 
appeared to them to be pei-sons of integrity, fearing God, and of good con- 
versation ; and those who are not approved, his Higimess hath given orders 
to some persons to take care that tliey do not come into the House. Hpan 
this answer, an adjournment was proposed, but lost hy 110 to 80 ; and it 
being moved that the persons, who have been returned from the several 
counties, cities, and boroughs, to serve in this parliament, andiiavi^not been 
approved, be referred to Ibe council lor approbation, and that the House do 
proceed with the great affairs of the nation, the question was (tarried hy 
126 to 29 (7 Hume, 268. 2 Hallam’s Const. Hist, 345). The last effort for 
liberty by the rump parliament was a proposed resolution, that those who 
had been on tlie king’s side, or their sonny should be disabled from voting at 
elections, which was lost by 93 to 56. 

Whitlocke, 702. 2 Evelyn’s Diary, 148. Kennet’s Reg. 163. 3 Cla- 

^rendon, 772. 
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2. Lenient Proceedings at the Pestoration, 

Tlio cliureii and the king having been joined in all the late 
contents, botli by those who attacked them, and those who 
defended tliem, ecclesiastical interests, resentments, and ani- 
mosities, came in to the aid of secular, in making the new 
settlement, (xroat lenity was showm at the liestoration for 
past offences, by unexampled and iinimitated mercy to parti- 
cular men. This conduct would have gone far towards 
restoring the nation to its primitive temper and integrity, to 
its old good manne/s, its old good humour, and its old good 
nature,’^ if great severity had not been exercised immediately 
after, in looking forw^ards, and great rigour used to large 
bodies of men, which certainly deserves censure, as neither 
just nor politic. 

It was not just, because there is a real and wide difference 
between moral and party justice. The one is founded in 
reason; the other takes its colour from tho jiassions of men, 
and is but another name for injustice. Moral justice carries 
punishment as far as reparation and necessary terror require, 

• — no further ; party justice carries it to the full extent of our 
power, and oven to the gorging and sating of our revenge; 
from whence it follo\^^s, that injustice and violence, once 
begun, must become perpetual in the successive revolutions of 
])arties, as long as these parties exist. 

It was not ])olitic, because it contradicted ^be other 
measures, taken for quieting the minds of ineii. It alarmed 
all the sects anew’, confirmed the implacability, and wlictted 
the rancour of some; <lisaj)pointed and damped a spirit of 
reconciliation in others ; united them in a common hatred to 
the church ; and roused in the church a spirit of intolerance 
and persecution ^ 

Hereditary, indefeasahle right, passive obedience, and non- 
resistance, those corner-stones wdiich are an improper founda- 
tion for any superstructure but that of tyranny, were made, 
even by parliament, the IVmndation of the monarchy ; and all 
those, who declined an exact and strict conformity to the 
whole establishment of the church, even to the most minute 
parts of it, were deprived of the protection, nay, exposed to 
the prosGCutioii of the state. Thus one part of the nation 
stood proscribed l)y the other; the least, indeed, by the 

^ Bolhigbroke’s Dissert, on Parties, 54, Edin. 177‘5. 
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greatest ; whereas a little before, the greatest stood proscribed 
by the least. Koiuidhoad and Cavalier were, in effect, no 
more. Whig and Tory were not yet in being. The. only two 
apparent parties were those of churchmen and dissenters; 
and religious differences alone, at this time, maintained the 
distinction*. 

9 

In order to terminate existing controversies, and to buiy all 
seeds of future discord, Charles IL, in his declaration from 
Breda, had promised a general pardon to those who had been 
guilty of the recent re])ellion, saving only sucb as should be 
excepted by parliament; and a few days* after the king had 
landed, bo published a proclamation, coinmaiiding his fatUeris 
judges to surrender themseh es within fourteen days, on pain 
of l)ei7ig excepted from any pardon or indemnity, either as to 
their lives or estates ; of which concessions some availed 
themselves®. 

One of the first acts of tlie convention parliament, was to 
discuss tins (jiiestion, and upon which a diversity of opinion 
})orva(led that asseirdjly : — every member having some friend 
whom he wished to shield from punishment, or some enemy 
whom lie sought to involve iu it : considerations of interest 
or relationship, of friendship or revenge, weighed more tlian 
the respective merits of the parties: but the lords, who bad 
suffered greater injuries than the coinmoiis, entertained no 
otlier feelings, but those of a most sauguiriary and revengeful 
character.*’"’ 

After consideral)lo discussions, parliament enacted^ that all 
injuries and offences against the crown or individuals, arising 
out of quarrels lietween political parties since the first of June, 
l()o7, should be jiardoncd, except as to fifty-one individuals 
actually coucerned in the death of Charles I.: — of Vane and 
Lambert; — of Lord JMonson, Hazlerig, and five others, as far 
as regarded liberty and proj lerty; — of Jill judges in any higli 
court of justice; — and of Hutchinson, Leritliall, St.John, and 
sixteen others by name, as to eligibility to hold office, civil, 
military, or ecclesiastical. 

With respect to the nineteen regicides who had voluntarily 
^surrendered, it was yielded to the lords that they should be 

^ Bolingbrolvo’s Dissert, on I’artiefi, 01, G2, Edin. 1773. 

“ r> 8tatc Trials, 050, 7 b'oiuei's’ Tracts, 437- 2 IJallam’s Const. Hist. 

413-^4 10. 

^ Stiit. 12 Charles II. c. 11. Clarendon, 00. 7 Dingard, 35.X 7 Hume, 
343,351. 
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tried for their lives ; and, in return, it was conceded to the 
commons, that they should not be executed without a subse- 
quent act of parliament to be passed expressly for that 
purpose.’ 

Five-and-twenty of the original regicides had died previous 
to the Act of Indemnity, nineteen had absconded from Eng- 
land®, and twenty-nine were in custody®. The fugitives were 
attainted by act of parliament^, and the prisoners were brought 
to trial before a special commission, under which they were 
sentenced to death. 

The ten selected to suffer in tlie first instance were Harrison, 
Scott, Carew, Jones, Clement, and Scrope, all of whom had 
signed the royal death warrant ; Cook, who had acted as soli- 
citor at the “High Court of .lustice;**’ Axtell and Hacker, 
who commanded the guard at tlie royal execution ; and Peters, 
tlie clergyman : and, in two years afterwards, Barkstead, 
Corbet, and Okey®, who had been delivered iq) by “ tlu‘ 
States,’’’ where they had absconded for safety, were also exe- 
cuted^: — all of whom suffered death with finimess, considering 
their punishment as “ martyrdom.” 

Notwithstanding the protracted suspension of regular 
government, the common law and judicial ]>roceedings had, as 
between man and man in tlicir ])riv:ite relations, exiiei ienced 
no essential change, and the only alteration needed, was the 
ancient stylo of process. 

o. Grant of Iloyal Reteimes. 

The parliament having ascribed the recent national calami- 
ties to the parsimonious provision wdiicb had been made for 
the necessities of the crown, appointed a committee to con- 
sider of settling such a revenue on his majesty as might 

® 3 Ludlow, 113 — 134. Ilutclunson’s Hist, of Massachusetts Bay. 

Styles’ Hist, of these “ Most Illustrious and Heroic Defenders of Liberty,” 
U. S. 1794. 

® 7 Lingard, 332, et seq. 2 HaUam's Const. Hist. 44 — 444. 

7 In the Statute of Attainder, the lords and commons protested against 
the murder of the king; and declared, “ that by the undoubted and funda- 
mental laws of this kingdom, neitlier tlie jieers of this realm, nor 
commons, nor both together, in parliamejit or out of parliament, nor the* 
people collectively or representatively, nor any other persons whatsover, 
evei- liad, have, hatli, or ought to have, any coercive power over the })ersoiis 
of the kings of this realm.” 

“ 3 liudiow, 82. 5 States Trials, 1301 — 35. I Pepys, 252, 8. 

® 5 Howell’s State Trials, 947 — 1301, 1302. 2 llallarn's Const. Hist. 417' 
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niaintain the splendour and grandeur of his kingly office, and 
preserve the crown from want, and from being undervalued by 
his neighbours. 

The committee reported, that the revenue of Charles I., 
from 1637 to 1641, averaged 900, 000^., 200,000/. of which 
had arisen from illegal expedients; upon which the House 
raised the yearly revenue of Charles II. to 1,200,000/.^ 

Although, from their oppressive nature, the landed pro- 
prietors had unceasingly sought to destroy tenures in mpite 
and by knight service, yet the crown still j)ossossed the 
patronage and emoluments of marriage^, reliefs, and ward- 
ships ; but the commons availing themselves of tlie concilia- 
tory disposition of the king, ])roposed that the crown should 
receive an annual income of 100,000/. in lieu of the profits 
of tlie Court of Wards, &c. 

This is the first precedent in which a parliamentary revenue 
was conferred ui)on the crown, for surrendering a portion of 
its prerogative ; and, at the same time, there are few statutes 
which secured national independence or abridged the royal 
])rcrogative in so extensive a maimer, as that of 12 diaries II. 
c. 24, by which the Court of Wards was abolished, with all 
wardships and forfeitures for marriage by reason of tenure, all 
primer seisins, and fines for alienation, aids, escuages, homages, 
and tenures hy chivalry without exception, save the honorary 
services of grand s(*rgeanty ; converting all such tenures into 
common socage, and abolishing the rights of purveyance and 
pre-cm])tion. 

But this statute did not extend to inferioi- tenures, and 
although it relieved the lords of manors from the services which 
they owed to the crown, confirmed to them the services wdiich 
they claimed from those who held by tenure of cop} hohU. 

Neither would these landed proprietors, who composed the 
majority in parliament, pay the commutation for their exclusive 
relief from the feudal services, but voted the produce of one 

^ Com. Joiirn. Sept. 4, 1600. Pepys’ Diaiy, March 1, 1064. Ralph, 

20 , 68 . 

^ This act is said to have been drawn hy L. C. J. Itale (3 Peere Williams, 
1^^125) ; and it provided inter alia, that all tenures to ho thereafter created by 
^ the king, of an estate of inheiitaiice at common law, should he in free and 
common socage. But there is a proviso, that the act should not extend to 
prejudice the customs of the city of London, nor of any other city or town ; 
Jior Berwick ; nor to discharge any apprentice from his apprenticeship ; 
and it luis been held, that it does not affect burgage tenure. (Co. Lit. 
H. & B. 106 (a.) M. and S. Hist, of Boroughs, 1691. 
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moiety of the excise, — ^thus perj^etrating an act of gross injus- 
tice, by compelling the poor to pay for the relief of the rich ; 
but this is only an additional illustration of the proposition, that 
politicians are seldom actuated but by “ selfish ambition.” 

The excise had been introduced by parliament, to liquidate 
the charges of the war against the king ; but was regarded as 
an unjust tax, and only tolerated under the plea of necessity, 
and upon a tacit understanding that it should terminate with 
that necessity. 

Parliament had, however, by this commutation for the 
feudal tenures, voted one moiety to the king, in perpetuity 
and, in order to raise the royal revenue to the amount which 
it had voted, passed throe bills, to improve the receipt on wine 
licenses, to regulate the post-office, and to grant to the king 
the second moiety of the excise, for his natural life, in full of 
the yearly settlement of 1,2{)(),000^,^ 

4. Disbanding the Army. 

Charles, in his declaration from Breda \ promised to liqui- 
date the arrears of the army under CeneraJ Monk, and to 
retain the officers and men in the royal service, upon the same 
pay and conditions whicli they then actually enjoyed. 

The nation could not regard but Avith distrust the existence 
of the army, which they were still sup])orting, by montlily 
assessments of 70,000/. Statutes w^ere accordingly passed, 
li(]uidatiiig all their arrears, and the corps disbanded, Init in 
a manner so conciliatory as not to excite mutiii)'^, or public 
dissatisfaction 

But Charles, in order to have a ready instrument to eflbc- 
tuate his objects, retained in his service, under the name of 

Guards,” General Monk^s regiment, called the Coldstream, 
one other of horse, and another was formed out of ti*oo])s 
brought from Dunkirk, which was the origin of our regular 
standing army^. 

^ Stat. 12 Charles II. c. 24. Com. Journ, May 25, Nov. 8, 19, 21, Dec. 15. 
21, 1860. 8 Pari. Hist. 148. 

^ Although the Excise now produces 18,000,000^. per annum, it only tl 
produced 800,000/. 

^ II Lords’ Jouna. 7,10. 

^ Stat. 12 Charles 11. cc. 9, 15, 10, 21. Clarendon, 10, 11. 1 Burr 
274. 7 Lingai’d, 852. 

* Ilaipli, 85. Life of James, 447. 1 Grose’s Military Antiquities, 61. 
llallam’s Const. Hist. 427. 
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5, Titles to Property, 

It had been the policy of Cromwell to confiscate the estates 
of the royalists, and bestow them upon his adherent?, in order 
to create a party that would possess a positive interest in 
opposing the restoration of the Stuarts. • 

Charles, in his deedaration from Breda', in alluding to this 
subject, stated He was willing that all controversies in rela- 
tion to grants, sales, and purchases, should be dctcrinined in 
paidiainent, whicli could best provide for the just satisfaction 
of all who were concerned. Parliament, however, made ]io 
such provision, and the royalists conceived they were unjustly 
treated. 

At the commencement of the rel)ellion, many royarnsts 
effected sales of their estates, and applied the produce towards 
alleviating the pecuniary necessities of tho king, and raising 
troo])s for his defence, and tliey^ in (‘onseqnonco, had been re- 
duced to utter penury*; hut it was now held they had no right 
to compensation, hccauso their property had beeti voluntarily 
disposed of. 

Tlie crown lands, and those which belonged to the elinrch, 
and lay ])roprietors, had been di.sp()S(Ml of in gifts, and by sales. 
Tile original |)ro])rict()rs reclaimed tlieir properties, forcible 
entries were made, and the possessors ejected, who had no 
legal claim to regain tlieir possession, because they could not 
plead a title derived from an usurped authority. 

The crown, at tho united request of both Houses, issued 
a commission to arbitrate between the revolutionary pur- 
chasers and the royalists, and, by proclamation, recommended 
the latter to exercise lenity and conciliation ; but which advice 
was not generally adopted^. 

6. The Parliament of 16(51. 

The royalists, with a view of strengthening their party, cir- 
culated the doctrine, that the convention parliarnont, not 
having been called together by royal writ, was an assembly 
illegally constituted, and that its proceedings were liable to bo 

^ 11 Lords’ Jotirii. 7» 10. 

* Kemiet’s Register, 2U3. 7 Somers’ Tracts, »517, o57. Life of Claren- 
don, 09. 

^ 8tat. 12 Charles IL c. 17. 2 Kennet’s Register, 312. Clarendon, 183, 
4 Harris, 345, 7 Lingard, 300. 


Chaules JL 
1640—1683. 


Declaration from 
lireda. 


linfortunato 
si 4 nation of tho 
royalists, in ro- 
Rp<*.et of their 
})rnpe.rtics. 


Disputes respect- 
iiit? crown lands, 
iSce. 


Dissolution of 
tho convention 
paiiiaincnt. 



Charles II 
1649—1686. 


Impolitic moa- 
fiures of parlia< 
meiit. 


The nc£:ativc 
voice, and the 
command of tlio 
anny, inherent 
rights in the 
cro>v*n. 


Revere restric- 
tions on the 
press. 


Restoration of 
the bishops. 


424 THE HOUSE OF STUART. [Cn. 

questioned hy the courts of law, unless confirmed by a parlia- 
ment legally constituted, and the king, not expecting to derive 
any additional benefit from its continuance, commanded ji 
dissolution^ 

The first proofs which the new parliament gsK^e of its im- 
politic spirit, w/is by ordering the solemn league and covenant ; 
with the acts for erecting a high court of justice for the trial 
of Charles Stuart ; for subscribing the engagement ; for esta- 
blishing a commonwealth; for renouncing the title of the 
present king; and for the security of the protector’s person; 
to be burned by the common hangman*: and although they 
passed, in consequence of the royal interposition, the late Act 
of Indemnity, without new exceptions, it was in direct opposi- 
tion to their expressed inclinations®. 

It was affirmed that the negative voice, and the commanfl 
of the army, were rights inherent in the crown : to devise any 
bodily harm to the king, and to distinguish between his per- 
son and his office, '^ere made treason; to call the king a 
heretic, or a papist, was declared to incapacitate the often dor 
from holding any office in church or state ; and the penalties 
of prwmmiire were enacted against all who should assort tlnift 
the parliament of 1641 was not dissolved, or that both Houses 
or either House, possessed legislative authority, independently 
of the sovereign*. 

At the same time, severe restrictions were imposed upon 
the press, to prevent the publication of books maintaining 
opinions contrary to the Cliristian faith, or the doctrine or 
discipline of the Church of England, or tending to the defa- 
mation of church or state, or of the governors thereof, or of 
any person whomsoever*. 

The bishops were restored to their legislative seats, in the 
House of Lords®, and the treasonable proceedings which had 
attended their exclusion, were productive of a statute which, 
after reciting that it had been found, by sad experience, that 
remonstrances and declarations, and other addresses to the 
king, or to both or cither Houses of Parliament, for alterations 
of matters established by law, for the redress of pretended 

^ Life of Clarendon, 74 ; vide etiam 6 Pari. Hist. 146, 147. 

* Com. Joum. May 17, 1661. 

® Life of Clarendon, 71. Com. Jonm, June 14, 1661. 6 Pari. Hist. 209. 
2 Hallam’s Const. Hist. 439. 

* Stat. 13 Charles II. cc. 1 and 6. 

* Clarendon, 181. 7 Lingard, 368. ® Stat. 13 Charles 11. c. 2. 
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grievances in%hurch or State, had i^een made use of to serve 
the ends of factious and seditious persons, gotten into power, to 
the violation of the public peace, provided that no petition or 
address should be presented to the king, or either House of 
Parliament," by mmo than ten ]wsons ; nor that any one 
should procure above twenty persons to consent or set their 
hands to any petition for alteration of matters established by 
law^ in church or state, unless with the previous order of three 
justices of the county, or the major part of the grand jury’^, 
under the liability of being fined 100/. and imprisoned for 
three months. 


7- Punishment of the Regicides. 

The political pai'tics still regarded each other with suspi- 
cion, rcj)orts of treasonable cons])iracie8 wore circulated against 
the nonconformists, and the denounced Avcre arrested, con- 
victed, and executed ; and parliament, eager for i)rcy,‘‘'’ 
directed their attention to those surviving regicides who wore 
confined in prison. 

The Lord Morison, Sir Henry Mildmay, and Ilo])ert Wallop, 
were pinioned upon hurdles, and drawn through the streets 
with halters round their necks, to the gallows at Tyburn^; 
and those who had been excepted fi-om the penalty of deatl), 
enjoying titles of honour, were degraded. 

A bill for the execution of those regicides who had sur- 
reiiclered themselves in consequence of the royal pro(damation, 
was passed by the commons, and carried to the lords, who, 
after having had it once road, and examined the prisoners at 
their bar, refrained, by the secret commands of the king '*, 
from pursuing any ultimate proceedings*. 

Allusion has been made to that statute Avhicli gave indem- 
nity to all persons obeying a king for tlie time being, however 
defective his title: and, as a constitutional principle, esta- 
blished the duty of allegiance to the €)xisting government. 

The commons, in order to wreak their vengeance, disre- 
garded the inclinations of the king®, by instituting a criminal 

^ Stat. 13 Charles 11. c. 5. 

' 7 Lingard, 370. * Clarendon’s Notes in Clar. Pap. iii. App. xlvi, 

^ Com. Joum. July 1, 106T; Jan. 27, Feb. 1, 3, 1662. 11 Lords’ Joum. 
375, 380. 1 Pepys, 243. ^ Vide ante. 154, 155. 

* Coin. Journ. July 1, Nov. 22, 1661 ; Jan. 10, Feb. 19, 1662. 
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process against Vane and Lambert, and though the convention 
parliament had refused to except them from tlie penalty of 
death, yet, on account of the declaration fi^om Breda, had 
recommended them to mercy in case of their conviction, which 
recommendation had been favourably received 

They were imlicted for overt acts of high treason against 
Charles II., by their exercise of civil and military functions 
under the commonwealth ; though not, as far as appears, ex- 
pressly directed against the king’s authority, and certainly not 
against his person^. 

The question was'liot Avliether a right to the cnnvn de- 
scended according to the laws of inheritance ; but whether 
such a right, divested of possession, could clialleuge allegiance 
as a bouiiden duty, by the law of l^nglaiKh — but it is clear a 
king, ‘‘ that hath right, and is out of possession,” is not within 
the statutes of treasons®. 

Vane urged, in justification of his conduct, that by the statute 
which rendered the Long Parliament indissoluble without its 
own consent, the two Houses were raised to a power ef jual and 
(jo-ordinato with tliat of the king, and possessed a right to re- 
strain op])rcssioTi and tyranny : by the wai* which followed be- 
tween these equal authorities, the pc())>le were placed in a new 
and unprecedtMited situation, to which the Ibrmer laws of treason 
could not apply : after the decision by the sword, a decision 
given by that (lod, who, being judge of tbo whole world, does 
right, and cannot do otherwise,” the parliament became, de 
facto ^ ill possession of the sovereign authority, and whatever 
he had done in obedience to that authority was justifiable, by 
the principles of civil government, and the statute of 11 
Henry VII. 

The judges, however, detcrniiiied that Charles, in virtue of 
the succession, had been Vwv^de facto ^ as well as de jure ^ from 
the inoincrit of liis father’s death, though kept out of the 
exercise of Ids royal authority by traitors and rebels:” and 
as ho was the only person then claiming kingly power, ho 
was to be considered as a king in possession, and in the actual 
exercise of his authority®. 


4 


Com. Journ. Aug. 211, Sept. 5, ICCO. 11 Lorrls’ Jourii. 156. 7 Lingard, 370 . 
^ 2 Hallam’s Const. Ilist. 440, 441. 

" 3 J ust. 7. IJagot’s Oiso, 0 Edward IV. Higdon’s View of the English 
Constitution. 2 Hallam’s Const. Hist. 442. Vide ante, 111, 154, 155. 

•' 6 State Trials, 110 — 186. 7 Lingiird, 373. 7 Jlunie, 381. 
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Parliament being determined to immolate. a victim, sentence 
of death was passed and executed upon Vane ; but Lambert 
was confined, as a prisoner, in (fuernsey, for thirty years — 
thus affording an additional instance that law, justice, or a 
sense of honour, are practically held by popular assemblies 
in utter scorn, where a party object is to .bo obtained, or 
where a political enemy is to bo butchered. 

8. The Corporation Act, 

# 

Although the courtiers, who were desirous of extending the 
powers of the crown, were predominant in |)Mrli ament, yet it 
was impossible for them to be absolute as long as tbo ])resby- 
terians retained possession of the corporate and l)orougli offices ; 
accordingly the ‘‘ Corporation Act’’*’ was introduced, to eject 
the latter from such local authority. 

By that statute, conimissionors were a]>p()in ted, ’with the 
powei* of removing at discretion every individual holding 
office ill or under any corjioration in the kingiloin ; and that 
all persons retaining their situations should qualify them- 
selves, by j'enouncing the solemn league and covenant, by 
taking the oaths of allegiance and supremacy, and ))y declaring 
upon oath their belief of the milawfulncss of taking u|) arms 
against tlic Icing on aii)' pretence whatsoever, and tbedr ablior- 
rence of the traitorous doctrine, that arms might be ta!s{ni up 
by bis authority against his person, or against those tbal; were 
commissioned l)y him ; and that no futui’i' officer slionld bo 
eligible who had not, within the year preceding Ins election, 
taken the sacrament according to the rite of the Cliundi of 
England, 

In an abstract sense, this act was most unjust, becanso its 
effect was to destroy the political ])Ower of tlio prc'sbyterians, 
who had boon instrumental in effecting the Kostoivition ; and 
by the Act of Uniformity, their ecclesiastical influence was 
annihilated. 

This statute likewise produced great cliange in the consti- 
tution of many of the hoi-oughs, and vested the municipal 
franchises in non-residents, whose rights to exercivse cither the 
parliamentary or municipal franchises, arose from jxilitical 
depravity. 

Com. tlourii. Aiig. !?8, lOfJO. II Lords’ Journ. 8cpt. 5, I6C2. 
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• 9. The Trieimial Act. 

1 The absolute notions of the king were exemplified from his 
conduct in ejecting the repeal of the Triennial Act, in which 
he, in effect, avowed a design forcibly to prevent the execution 
of the laws\ It was generally thought that no parliament, 
under that act, could sit for more than three years ; but the 
king, on opening the parliamentary session of 1664, stated 
that he had often read over that bill, and, though there was 
no colour for the fancy of the determination of the parliament, 
yet he would not deny that ho had always exyiected them to 
consider the wonderful clauses in that bill, which jiassed in 
a time very uncareful for the dignity of the crown, or the 
security of the people. He requested them to look again at it. 
For himself, he loved parliaments; he was much beholden to 
them ; he did not think the crown could ever bo hajiyiy 
without frecyueiit parliaments. ‘‘ But assure yourselves,"^ he 
concluded, if I should think otherwise, I would ne\'er sufler 
a parliament to come together by the means jircscribed by 
that bilF."" 

Notwithstanding this language, jiarliameut passed a bill for 
the rejieal of that which had been unanimously enacted, in 
1()41, as the basis of constitutional monaj*chy; the preamble 
reciting, that the Triennial Act was ‘‘ in derogation of his 
'majesty’s just rights and prerogative inherent in the imperial 
crown of this realm, for the calling and assembling of jiarlia- 
ments’’;” and then repeals every clause and article. But the 
opposition Avere sufficient!}" powerful to have a proviso in- 
serted, that parliaments should not, in future, be intermitted 
for above three years at the most; so that, in princiyile, the 
Triennial Act still subsisted, but without security to enforce 
its observance; and the necessity of such securities was thus 
evinced, that nearly four years elapsed between the dissolution 
of Charles‘’s last parliament and liis death. 


^ Vide ante, 393. * 11 Lords’ Jouni. 632, 

^ Com. .Journ. March 28, 1664. Clarendon, 281. Stat. 16 Charles II. 
c. 1. 2 Hallam’s Const. Hist. 448. 
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10. Ilelicfious Dissensions. 


Charlks II. 
lC49-~li6a5. 


Christianity is religious virtue, — it is universal love: and Christianity de- 
much is it to be regretted that it should ever have been made 
an engine of power, — a banner of popularity, — or a badge of 
party. , 

Bigotry, when associated with politics, as exemplified by i^vii effvots of 
the Roinaii Catholics and the puritans, besides the black sexiatod with 
])assions to which it directly gives birth, covers with a pre- 
tended holy garb, even to one’s own eyes, the most selfish and 
malignant ; while by shutting againsif its opponents every 
avenue of sympathy, the real source of moral feeling, it stifles 
the voice of conscience, and, by gaining the support of a^fac- 
tion, kindles indignation against public reproach, that would 
otherwise humble the guilty under its lash. 

One of the last acts of Charles I. was to address the fol- Last exiiortotion 
lowing exhortation to his sou, and which contains an accurate lus^n, aspect- 
view of the English Catholic church, and of the constitutional 
loyalty of its mend^ers. If you never see my face again, 
and God will have me buried in such a barbarous imprison- 
ment and obscurity, wherein few hearts that love me are per- 
mitted to exchange a word or a look with me, I do retpiire 
and entreat \ou, as your father and your king, that you never 
suffer your heart to receive the least check against, or dis- 
affection from, the true religion established in the church of 
England. I tell you 1 have tried it, and after much search* 
and many disputes, have concluded it to be the best in the 
world, not only in the community as Christian, but also in 
the special notion as reformed; keeping the middle way iho Angiicau 
between the pomp of superstitions tyranny, and the meanness 
of fantastic anarchy. . . . Not but tliat the draught timisi tymnny, 

being excellent as to the iiiaiii, both for doctriTic and govern- 
ment in the Chui'ch of England, some lines, as in very good 
figures, may haply need some correcting and polishing; which 
might here easily have been done by a safe and gentle hand, 
if some men’s precipitancy had not violently demanded such 
rude alterations as would have quite destroyed all the beauty 
and pro})ortions of the whole. . . . The scandal of the 

late troubles, which some may object and urge to you against 
the Protestant religion established in England, is easily 
answered to them, or 3 our own thoughts, in this , — that scarce 
anif one who hath been a beghvnei\ or an actice pevdecutor, af 
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CHARrEs II. this late tear apaimt the churchy the lawsy and me^ either 

or isy a true loreVy embracer ^ or practiser of the Protestant 
reUpion established in Enplandy which neither gives such 
rules, nor ever before set such examples 
Tlie nation di- When the restoration of Charles II. occurred, the nation 
divided iiijjo three religious parties ; viz., the members 
of the English Catholic church, the Roman Catholics, and the 
dissenters, — comprising the presbyterians, the independents, 
and the anabaptists. 

Liberty of con- Cliarlcs, ill liis declaration from Breda ^ liad promised to 
jTthrdlK-iam-'^^'^ grant liberty of conscience, so that “ no man shall be dis- 
tion of Charles quieted or called in question for differences of opinion in 
masters oi religion, which do not disturb the peace ot tiie 
kingdom ; and that we shall be ready to consent to such an 
act of parliament as, npon mature deliberation, shall be offered 
to us for tlie full granting that indulgence,'” — but no allusion 
was made to the church establishment. 

Proposed resto- The ejected ministers of the Anglican cliurcli, who had 
tfflhomii^^ endured, for their attachment to its discipline and to tlic 
crown, so many years of poveHy and privation, had a just 
claim to be restored to their original rights: and the com- 
mons, previous to the advent of Cliarles, prepared a l)ill of con- 
lirination and restoration, with the two-fold object of replacing 
in their benefices, but without their legal right to the inter- 
mediate profits, tlie cpisco])al clergy, who, by ejection or forced 
surrender, had made way for intruders ; and at the same time 
of establishing the possession, though originally usurped, of 
tliose against whom there was no claimant living to dispute it, 
as well as of those who had been presented on legal vacancies'*, 
— so that an usurped jiossession was confirmed where the 
lawful incumbent was dead^. 

Til is Act of Conciliation gave great off ence to the Anglican 
ehui’cli, whose just suspicions of the presbyterians and other 
sects, as regarded the supremacy of the Anglican church, had 
in no ways relaxed; but the king was obliged to pursue a 
course of hypocritical and expediential policy, in order to 
make, if jiossible, both parties his adherents, — as it was im- 
possible for Charles directly to expel the presbyterians without 
being guilty of ingratitude, as they had zealously exerted 
themselves to procure his restoration, ,and, which perhaps 

^ Hontlioy’s TSook of the ClmrcL, 510, 511, * 11 Lords’ Joiirn. 7, 10. 

^ Stut. 12 Cliarlea H. c. 17. * ^ Ilallam’s Coast. Hist. 430, 431. 
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02 )erated as a more ]:)Owerful argument, that party still main- Citari.es IL 
tained considerable political influence. 

The dissenters from the Anglican church urged upon the ProposiUs of the 
king the utility of a general religious union, and that it could a 

only be attained by the terms of communion being* confined to Komnu roiiijioiiB 
points which were deemed essential, each par^y conceding the 
rest : and they transmitted their ])roposals to the king. 

These proposals commenced by four preliminary requests : Four prollini- 
that serious godliness might be countenanced, — that a Jearned 
and pious minister, in each parish, should be encouriiged, — 
that a personal public owning of the* baptismal covenant 
should precede the admission to the Lord^s-table, — and that 
the Lord’s-day should be strictly sanctified. 

They then intimated that Archbishop Usher's system of Arclil>lsliop 
episcopal government should be tlie ground-work of the 
accommodation. It provided, that the concerns of the church venuuent. 
should be transacted by four graduated synods and a national 
council. 

1. The rector or pastor, and churchwarden or sidoman, Purodiiul synod, 
were to form a parochial siinod., that should meet weekly, and 

takd notice of tliose who lived scandalously, and admonish 
them ; and if they were not reclaimed, re])oi‘t them to the 
monthly synod. 

2, Every rural deanery of the established church was to sufTragan k>ho( 1 . 
have a su])eri n tendon t (.*alled a siiftragan : ho and the rectors 

or pastors within ?lie circuit, were to form the mffragan synod; 
it was to meet monthly, to receive tlio report of the parochial 
synod ; to notice, and, if necessary, censure all new oju’nions, 
heresies, schisms, within the district. 

o. A certain number of the deaneries or suffragansies was conf>titution of a 
to constitute a diocese, under the government of a bislioj) or 
superintendent. On (!0 or twice in every year he was to hold 
an assembly of the suflragans, and rectors and ])ast()rs, within 
his diocese. This was to constitute a diocesan synod; here, nifunsan synod, 
matters of particular moment were to be discussed, and 
appeals from the synod of Buftragans and rectors were to be 
, received, and all fjuestions in it w'ere to be determined by a 
plurality of the voices of the suflragans, 

4. All the bishops or superintendents within each of the I’rovIiicialHynod. 
two provinces of Canteibury and ^’^ork, and the rectors or 
suffragans of their dioceses, and of a certain luinil^er of the 
clergy, to be elected out of the diocese to which they belonged, 



CaAnxsrlt. 

iMs-^iees/ 




Tifational f^nod. 


Religious cere- 
Jiumics. 


(loneral settle- 
ment of religious 
eoncernK. 


Answer of the 
AngHcaii bi- 
shops. 


4S2 THE HOUSE OF STUA^lt. [Cu, 

were to fo^m a provincial synods that should be held in every 
third year. The primate of each province was to pre,side over 
this assembly, as moderator. It was to receive appeals from 
the diocesan synod. 

5. But the assemblies of each province might unite, and 
form a national C'OunciL Here appeals from all inferior synods 
might be received, all their proceedings examined, and such 
ecclesiastical constitutions, as concerned the state and church 
of the whole nation, might be established. 

This presbyterian scheme was accompanied by proposals, in 
which the.dissenting'^ininisters acquiesced in a Liturgy; but, 
without ab.solutely rejecting the surplice, the use of the cross 
in baptism, the bowing at the name of Jesus, and other cere- 
monies, they observed, that the church service w^as perfect 
without them ; that they were rejected by most of the Pro- 
testant churches abroad, and that they had been the cause of 
much disunion and disturbance in England. They requested 
that none of their ministers might be ejected from sequestered 
livings, the incumbents of which w’cre dead ; that no oaths, 
subscriptions, or renunciation of orders, might be required of 
them, until there should be a general settlement of the reli- 
gious concerns of the nation 

The king communicated these propositions to the bishops ; 
some were for concessions to the dissenters, others for an 
immediate and absolute rejection of their advances. 

The answer of the bishops w^as expressed in guarded terms. 
They observed, that the law had sufficiently provided for 
many of the regulations solicited, — for those particularly 
which w'ero mentioned in the four preliminaiy requests ; that 
the bishops were wdlling to aJIow^ liberty of conscience, but 
could not allow conventicles, as these were dangerous to the 
state ; that the Common Prayer was altogether unexception- 
able, and could not be too sti-ictly enjoined; yet that they 
were willing to revise it, if his majesty should think it proper ; 
they were willing that extemporary prayer might be used, 
both before and after the service, but they were unwilling to 
part with any of the ceremonies®. 

I'lie government perceived that all parties were inclined for a ' 
religious controversy, which, if not checked, would plunge the 
country into a renewal of its recent calamities ; accordingly 
the king was advised to interfere as umpire, and a declaration 

'’■ 2 Collier’s Hist. 871—873. « 3 Butler’s Hist. Korn. C-ath. 4~-8. 
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was prepared, in which, after avowing, his attacdimout to 
episcopacy, and that it might be so modified as to reconcile 
the existing differences of opinion, commanded,— first, with 
respect to jurisdiction, that no bisho]> should exercise any 
illegal or arbitrary authority, or pronounce ecclesiastical cen- 
sures, or celebrate ordinations without the^ assistance and 
advice of his chapter, and of an equal number of presbyters 
deputed by the clergy of the diocese, or confirm in any church 
without the information and consent of the minister ; and, 
secondly, with regal’d to tlie religious scruples of the Presby- 
terians, that the reading of the Liturgy, the observance of the 
ceremonies, the sMbscription to all the Thirty-nine Articles, 
and the oath of canonical obedience, should not be exacted 
from those who objected to them through motives of con- 
science"; and the king j’esumed his promise at llreda for 
religious toleration. 

The convening of a future synod, in onier that religious 
dissensions might be finally settled, having been alluded to, 
dissatisfied the presbyterians, as they dcsirt^l a permanent, 
not a temporary arrangement, and this party framed a bill 
to convert the royal declaration into a law; but it was nega- 
tived by the House, and soon afterwards the parliament was 
dissolved 

The king having promised that the Book of Common 
Prayer should be revised b}" a commission of divines from 
both communions, conferences for such an object were held 


between the bishops and presbyterians, at the Savoy, in May, 
16 f)l ; but after protracted discussions, both parties inflexibly 
adhered to their original opinions, and reported to the king, 
that they agreed as to the end, but could come to no agree- 
ment as to the Inealls^ 

To enter into particulars would bo su])erfluous. Disputes 
concerning religious forms arc, in themselves, the most frivo- 
lous of any, and merit attention only so far as they have 
influence on the peace and order of civil society 

The convocation was assembled on May B, 1661 , and its 
principal business was the alteration of the Common 


^ U Lords’ Journ. 179. 2 Neal, oyr*— 580. Vide etiam Kemiet, Reg. 
280. Oldinixou, 488. 7 Lingard, 864. 

® Com. .lourii. Nov. 28, 1660. Clarendon, 78« Pari. Hist. 141, 162. 

* 6 State Trials, 25-— 44. 2 Neal, 601. 2 Hallam’s Const. Hist. 454 — 457. 
7 Hume, 869. 
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Prayer, and the grant of a subsidy ; being the last instance 
in which that authority was exercised by the clergy in con- 
vocation 

This assembly exercised civil and ecclesiastical powers. 
They granfed money to the crown, which was levied by 
ecclesiastical authority, till the reign of Henry VIIL; fmni 
which period, each several contribution was confirmed by an 
act of parliament; the sum paid depended on a poundage 
upon the value of eacli preforinent ; but the values could 
hardly have been those in the King's Book, since this very 
convocation formed u committee for reviewing the book of 
subsidies. The bishops were the collectors’®. During the 
rebellion, the clergy’^ had been taxed with the laity, a 
method which, being found more convenient, was subse- 
quently adopted. The change was effected by a private 
arrangement between Sheldon and Lord Chancellor Claren- 
don, without any specific act of jiarli ament. By Stat.16 ^17 
Charles II. e. 1, which granted an aid of 2,477,500/., the 
spiritual revenues which became chargeable under it, wej'e 
released from the last two years of the late subsidy (1665). 
From this time the clergy have paid the same taxes with 
the rest of their fellow subjects, and voted for members of 
parliament; an alteration wbicli, whether for evil or for good, 
has extinguished the political existence of the convocation 

'riie most impoi’tant alterations made in the Common 
Prayer, were as follow. 

1. The new or authorised version of the Bible was adopted 
in it, except in the Psalms, the ten commandments, and the 
sentences in the communion service. 

2. 'llie morning prayer was printed separate from the 
evening, such j)rayers as are cominon to both being reprinted, 
and the last five prayers in each were introduced from the end 
of the Litany* 

3. The occasional prayers, which stood connected with the 
Litany, wore iiow' divided from it. The prayers in the Ember 
weeks were inserted, (the latter of them from the Scotch 
Liturgy,) as wtII as that for the parliament, and for all con- 
ditions of men ; at the same time, the general thanksgiving?^ 
and that for restoring public peace at home, were added. 

2 Short’s Church ITist 268. 

5 Strypo’s Annals, 483, Vide ante, 97 — ^99. 

2 Collier’s Eccl. Hist. 893. 1 Burnet’s Own Time, 340. 

2 Short’s Church Hist. 258. 
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4, Some few new collects were inserted, some changed, and Cs Antra Jt 
verbal alterations introduced into many. Church was generally , 
substituted for conqremition. Nowcoiiccts: 

rTxl . - r n * *' 

0 . In tlic communion service the exhortations were a good siibstitutetifor 
deal changed, and directed to be read on some previous Sunday 

I 1 , j . « Exhortations In 

or liolyday, and communicants were directed /:o give notice of tiie commimion 
tlieir intention the day before. The admonition about transub- * 
stantiation was again introduced, with some alterations from 
that of 1552. 

6. The service for the baptism of those of riper years, and Baptism, and 
the I'orm of prayer to be used at sea, wore also introduced. S at 

7. The five last prayers in the visitation of the sick. vwtationof th© 

8. The consent of the curate is now required for confirina- 

tion, though the bisliop may, if he see fit, confirm without it 9 uurat(! rtHjuirod 
and this rite is not made a sine qua mu for receiving the 
Lord’s Supper. 

J). The absolution in the Visitation of the Sick is left to Absolution in 
the judgment of the curate, by the insertion of the clause, “ if 
he liumhiy and heartily desire it.” 

10. In the churching of women, the service may now he ( hunting of 
performed from the desk, and the psalms are changed. The 
newly married couple are not now required to receive the 
Lord’s Supper. 7Mie font is now to ho placed conveniontly by 
the direction of the ordinary, and the words, in the latter part 
of the Catechism, Yes, they do perform tliem by their 
sureties, who jiromise and vow them both in their names,” 

&c., are changed to, Because tliey promise them both by 
their sureties,” &c. 

Of these, 5, 8, 9, increased the discretionary powder of the 
curate with regard to admonition, hut afforded him not any 
judicial authority ; and herein prohahly tlie real interests of 
Cliristianity were consulted : and the alterations effected in 
1 and 5, were in compliance with the wishes ot the non- 
conformists ; and the introduction of the general thanksgiving 
and many verbal alterations, were suggested by tliem’®. 

There are at the end of the l^rayer Book four services, 
which form no part of the book itself, namely, the Gunpowder cbrniation. 

S^'Treason, — tlio Martyrdom of Charles I., — ^thc Restoration, — 
and the King’s Accession; andaltbough by Stat. 3 James I.c.l, 
and 12 Charles 11. cc. 14, 30, November 5, January 30, and 

2 Sliort’s Cliiurch Hist, passim, 320. 
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May 29 , are days appointed to be kept holy, yet no service is 
appointed ; and the authority for all these services is exclu- 
sively derived from an order by the king in council. 

Although it is politic in national convulsions that social 
order should be restored with as little alteration as possible, 
yet no national, church can exist, unless her ministers be 
zealous advocates of the details of its services. 

At the restoration, the Act of Uniformity under Elizabeth 
came into operation ; the object of that statute was tO punish 
and finally to exclude those ministers who were not ready to 
conform with the rubrics and services of the Anglican church. 

The Act of Uniformity, Stat. 1 ^] & 14 Charles II. c. 4 , was 
intended, and justly, to exclude from the church, those who did 
not declare their assent and consent to everything contained 
therein. It enacted, that the revised Hook of (yoniniou 
l^rayer, and of ordination of ministers, and no other, should 
be used in all places of public worship ; and tiiat all beneficed 
clergymen should read the service from it within a giv^eii time, 
and, at the close, profess in a set form of words their unfeigned 
assent and consent to everything contained and prescj-ibed in it. 

Dr, Lingard observes, many objected to this declaration: 
‘‘ In obedience to the legislature, they were willing to make 
use of the bool,:, though they Ibuiid in it articles and })rac“ 
tiees of the truth and propriety of which they doubted; but to 
‘ a.ssent and consent^ to what they did not really believe or 
a])])roye, was rej)iignant to the cominou notions of honesty and 
(•01180101100^';’** to which it may be answered, Why bcdiol dost 
thou the mote that is in thy brother’s eye, but con,sidore>st not 
tlie beam that is in thine own eye'i 

It was also provided, that no jierson should administer the 
sacrament, or liold ecclesiastical jircferment, who had not 
received episcojial ordination; and that all incun d>eiits, digni- 
taries, ofiicers in universities, public schoolmasters, andpriv^ate 
tutors, should subscribe a renimciatioii of the covenant, and a 
declaration of tlie unlawfulness of taking u|) arms against the 
sovereign under any pretence; these provisions were protested 
against by the Presbyterians, but they were unable to effect an 
alteratioiP% and the iiou-coiiformist clergymen were ejected^". 


7 Lingiird, 11 Lords’ Joiirn. 573, 577- 

Noiil, 62o — 0'3{i, Keimet’s lieg, 307. Burnet, 135. 2 Ilallnm’a 

Const. Hist. 402. 
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Dr. Lhigard remarks®®, that the Act of Uniformity might 
have been necessary for the restoration of the churcli to its 
former discipline and doctrine ; but if such was the intention 
of those who formed the declaration from Breda, they were 
guilty of infidelity to the king, and of fraud to the people, by 
putting into his mouth language, which, with the aid of 
equivocation, they might explain away; and by raising in 
iliem expectations, which it was never meant to fulfil*^ 

But the fact was, every attempt was made by the English 
Catholic church to conciliate dissenters; and nothing, save 
the utter annihilation of the Anglicat/ church, would have 
appeased the malignancy of their hatred ; in truth, as Claren- 
don observed, It was an unhappy policy, and always unhap- 
pily applied, to imagine, that dissenters could be recovered or 
reconciled by partial concessions, or by granting less than they 
demanded, 'fheir faction was their religion.” 

Charles, when in exile, had frequently expressed his abhor- 
rence from tlic penal laws by which the Roman Catholics 
were o])prcssed ®®, and his base apostasy after the restoration, 
confirmod his ])revious sentiments*®. But whatever may have 
been the feelings by which tlie sovereign was actuated, how- 
ever desirous to befriend the Roman Catholics, he found it 
impossible to coiKjuer the implacability which the parliament 
and people entertained against that sect®*; in fact, the main- 
tenance of the Churcli of England was nearer and dearer to 
the country, than the crown itself. 

Although the House had resolved to abolish the writ de 
liwretico mqidrendo^ and also to repeal the statutes which im- 
posed the penalties of treason on Roman Catholic clergymen 
found within the realm, or those of felony on the liarhourers 
of such clei'gymen, or those of prmnnnire on all who main- 
tained the authority of the Bishop of Rome; yet thiKS measure 
of relief did not equal the expectations of the laity, who 


7 Lingard, 378. 

Vide etiam Kennet’s Hist, diaries TI. 252. Collier, 878. Baxter, ,3.38. 

Clarendon, 140. 

^ 3’he suspicions against Charles anti James, of their Boman Catholic 
belief, were so universal, that parliament, in its iirst session, had made it 
penal to say, that “ the king was a pa]>ist, or popishly affected.” 8tat. 13 
Charles II. c. 1 ; vide etiain, as to tlie king’s religious opinions, 2 Carte’s 
betters, 204. 3 Clar. State l^apers, 002. 2 Carte’s Life of Ormond, 255. 
5 Harris’ Lives, 54. 3 Kennel’s Hist. 237. Keimet’s Keg. 852. 

** Com. Jonra. March 17 & 28, 1003. 
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sought to be freed from the fines and forfeitures of recusancy, 
and relief was ultimately lost, in consequence of dissensions 
which a5rose whether the Jesuits should, or should not, partici- 
pate in its imtnnmties*®. 

The Presbyterians, the independents, and the Roman Catho- 
lics, unceasingly ♦persecuted the king*’ for a performance of the 
promise which he had made at Breda relative to religious 
toleration. It was contended that the sovereign possessed, iu 
virtue of his supremacy, the right of suspending penal laws in 
matters of religion; and that James L and Cliarles I. had 


raised a yearlj^ revenue by the sale of such protections. 

The king issued a proclamation acknowledging his declara- 
tion at Breda, and stated “that as in the first place he had been 
zealous to settle the uniformity of the Church of England in 
discipline, ceremony, and government, and shall ever con- 
stantly maintain it; so as for what concerns the penalties upon 
those who, living peaceably, do not (conform tlieinselves there- 
unto,’’ — “ he should make it his special care, so far as in him 
lay, without invading the freedom of parliament, to incline 
their wisdom next approaching sessions, to concur with him iti 
making some such act for that purpose, as may enable him to 
exercise, with a more universal satisfaction, that power of dis- 
pensing, which ho conceived to be inherent in him*^” 

In accordance with this declaration, a bill, in 1663, was 
of non-con- introduced into the lords, enabling the king to dispense at his 
discretion with the laws and statutes requiring oaths or sub- 
scriptions, or obedience to the doctrine and discipline of the 
established church. 


The lords .and The lords aiid commons regarded those proceedings with a 
distrust of tlie motives, and a determination to thwart the 
oftreachorj*. wishes, of thoir papist sovereign; the commons presented an 
address, denying that any obligation lay on the king, by virtue 
of his declaration from Breda, which must l)e understood to 
depend on the advice of parliament, and intimating he possessed 
no such dispensing prerogative as was claimed, and contended 
that the indulgence which was sought, would amount to the 
legal establishment of schism, would expose his majesty to the 


** 11 Lords’ Journ. 2^G, 2«6, 299, 310. Kennet’s Ref(. 469, 476, 484, 495. 
Orleans, 236. 2 Butler's Mem. of Catholics, 27. 4 Ibid. 142. 1 Burnet, 

194. Clarendon, 143. Keunet’s Beg. 476, 496. 7 Liugard, 381. 

Baxter’s Life, ii. 429. 

4 IVl. Hist. 157. Konnet's Begist. 848—891. 7 Hume, 387. 



THE HOUSE OF STUART. 


480 


VII.1 

ceaseless importunities of the dissenters, would lead to tlio Chaeliss II. 
multiplication of sects and sectaries, and, ending in universal 
toleration, would produce disturbance instead of tranquillity, 
because men of every religious persuasion form a distinct body, 
pursuing their peculiar interests, and acting in accdrdanco with 
their peculiar prepossessions’*"; in fact, Clarendon, and other 
ministers of the crown, arrayed themselves in opposition to the 
proposed enactment, and its failure was the result*^ 

Assiimiug that no just causes of suspicion existed against uoman Catholic 
the Roman Catholics and puritans; yet, when religious l)igoj:,ry urquiuiieking- 
was ex'citefl, jiersecution, as its invariable sequence, onsiiod, 
and the spirit of (•onciliation was disregarded; tlius, wlnni 
the king solicited permission to shelter those of the lloiuau 
Catholics, who had served the royal cause, irom tlio extreme 
severity of tlie penal statutes, both Houses jircjsentcd an Mcldross 
for a proclaination ordering all Catholic i>rio.sts to (juit the 
kingdom, nndcr the penalty of death; and the king was obliged 
to actpiicsce in siicli recpiest. And at the close of the session 
another address was presented, that the king should put in 
execution all the penal laws against Catholics, dissenters, and 
sectaries of every (lcsei*iptio!r''\ 

The Triennial Act was the price which ])arli am cut gave conventicle Act, 
to the crown for its consent to the (/onventiclo Act."^ This 4 ? 
statute was for the purpose of sujipressing seditious (ainvon- 
tides,'” and by which all meetings of more than five indivi- 
duals, besides those of the family, for religions worship not 
according to the Rook of Common IVayer, weiai declared 
seditious and nnlawful conventicles: — and that the punish- 
ment of attendance at such meeting by any person alK)V(; sixteen 
years of age should lie, for tlio first ottbnee, a tine of or 

imprisonment during three mouths; for the second a fine of 
10/., or imprisonment during six months; for tlio third a line 
of ]() 0 /., or transportation for seven years; and that if tlio law 
was transgressed more than thrice, the fine at eacli repetition 
of the oflbnce was to be augmented by the additional sum of 
100/"’*. Conventicles could be prevented by force, or broken 

Com. Jourii. Fel). 27,28, lOfj.3. 

11 Lords Joiiru. 478, 48*2, 48(>, 491. 

"" Ibid. 558, 578 . Com. .Journ. Ainii 27, 30, 2 lliillain’s 

Const. Hist. 471 . 

8tat. l(i Charles II. c. 1. Vide ante, 428. 

11 Lords' Journ. 020. Corn. Journ. April 28, !^fay 12, 14, 10, UiOL 
Miscel. Aul. 810, 819, 880. 
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into ; but the house of a peer could not be searched without 
the presence of two magistrates. Thus was established an 
unprecedented system of penalties and persecutions. In addi- 
tion, the language of this law was ambiguous, its interpretation 
entrusted td a single magistrate, Avith powers to convict without 
the intervention^of a jury, and was productive of very unjusti- 
fiable proceedings. But the parliament were at this period 
e(pially prejudiced against all dissenters ; the only distinction 
that existed was, that the papists were more feared, the puritans 
were more detested. 

During the plagiie, the presbyterian ministers availed 
theni-selves of the opportunity to disseminate libels against 
the court and the clergy, whicli caused a statute to be passed, 
by which all persons in Iioly orders who had not suliscribed 
to the Act of nniformity, AA^ere directed to swear that it was 
not hiAvful, v)i)on any ])reteuce, to take arms against the 
king; and that they did ahlior that traitorous jiositiou ut 
taking arms by his authority against his person, or against 
those that are commissioned by him, and would not at any 
time endeavour any alteration in ehnreh or state. If any 
refused to take such oath, th.ey AA^ere to bo in(*apal)le of 
teacliing in scliools, and prohibited from coming within five 
miles of any city, coiporate toAA^n, or lioi’ougli sending mem- 
hors of jiarliament, or of any A^illago svhere they had exorcised 
tlieir ministerial duties, under a, penalty of 40/., and six 
months imprisonment for refusing to talte. the oath of non- 
resistance; thus consigning the noii-conforming ministers to 
utter ]>enurv and banislnnent''’. 

The (juestion of resistance is one which subjects ought never 
to remember, and rulers never to forget, and therefore this 
statute was imjiolitic; and the declaration concerning church 
govermnent Avas politieallA' injurious; but the' government Avere 
aware that the republican party Avere exerting their infamous 
energies to establish a commonwealth, and coiiseiiuently it 
became requisite to adopt very coercive pririciples®\ 

The banishment of Clarendon caused that ministry wdiich 

Baxter, iil. 2. Neal, firr2. 1 Biiniet, J>a;>. 11 Lo:d«’ Joiirii. 7^^^- 

Clarendon, 217, 4 Willc. Cone. r><ia. 7 J^i>iners’ ’’J'l-act.s, 

2 tEuvr(\s de J^oius XI 204. Bui Jiet, 220. Clareiuloa’s l.ife, 200. 
a Ludlow, lol — 157. Hoiithey’s Book of the Church, o21. 

0 State Trials, aiO. Vide Character of Clareudoii, Maepherson’s llisl. 
of England, 08. 2 llallam’s Const. ili.st. 487. 
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h«bd been establisjlied at the restoration to be dissolved, and the 
component members of the new ministry were more disposed 
to religions toleration, and die design was to act on the prin- 
ciple of the declaration of 166*0, so that presbyterian ordinations 
should pass suh modo^^. • 

But the sentiments of the commons towards religious 
dissenters were such, that all attempts at conciliation were 
rendered abortive, and they voted an addres^s to tlio king, to 
put in execution all the laws against non-conformists and 
papists; and afterwards a bill was passed and sent to the 
lords, but Avhich failed, in con.sG(|iience of a prorogation, having 
for its object the continuance of the existing penalties against 
frequenters of conventicles 

In 1670, the Conventicle Act having expired, Stat. 22 
Charles II., c. 1, was passed, which reduced the penalty to 
for the first oflbuce of being present at a conventicle, and to 
lih. for all subsequent ones; l)ut imposed a fine on thopreaclier 
of 2(U. for tbe first, and 40/. for each future offence; and in case 
the preacher fled, it made any one ))resent liable to pay a 
poi'tion of his fine, not exceeding 10/., and sulqected tlie 
owner of tlio^ ]}r(‘mise.s to a fine of 20/., and the magistrates 
who neglected to enforce the provisions of .such Jaw were liable 
to certain lines'''*. 

hi consequence of this enactment, .spies and informer.s mul- 
tiplied; the di.s.senting clerical inini.sters found it iieccs.sarv to 
ab.scoml; hou.ses were (uitercd by force, and scarclied without 
ceremony; and the inmates were dragged to piison, and con- 
demned to pay fines. 

The (|uaker,s, persisting in the exercise of their religious 
rites, two of their prcacher.s, Penn and Mead, were indicted 
for a riot, and, liecause a jury acquitted thejii, tlie jurors were 
fined forty marks eacli, and coTumitted to |)risoii; and the pri- 
soners, though ac(]uitted, were severely puni.slied for conteuqit, 
in refusing to he uncovered in the presence of tlie court’'”. 

During the war with Molland, seriou.s alarm had arisen tliat 
the malcontent.s had leagued themselves with the enemy ; and 
Charles, for the purpose.s of coiiciliation, puhlished, in 1672, a 


Kennot, 29a. Baxter, 23. Bepy.s* Uiary, i)oc. 21, 1007. 

4 Pepys, 34. ( Van. Journ. April 23, ICf/y. 4 J*arl. Hist. 413, 422. 
Burnet, 449 — 451. 

"M Burnet, 471 . « State Trials, 951---103C. 2 Sewell, 259— 271. Neal, 
c. 3. 7 Lingard, 505. 
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declaration, stating that the experience of twelve years had 
proved the inefRcacy of coercive measures in matters of religion ; 
that he found himself obliged td make use of that supreme 
power in ecclesiastical matters, which was not only inherent in 
him, but ha‘d been declared and recognised to be so by several 
statutes and acts of parliament; that it was his intention and 
resolution to maintain the Church of England in all her rights, 
possessions, doctrine, and governineut; that it was moreover 
his will and pleasure that all manner of penal laws in 
matters ecclesiastical, against whatsoever sort of non-con- 
formists or recusantSf, should bo from that day suspended; 
and that, to take away all pretence for illegal or seditious eoii- 
venticles, he would license a sufficient number of places and 
teachers for the exercise of religion among the dissenters, which 
places and teachers so licensed sliould bo under tlie protection 
of the civil magistrate; but that this benefit of public w^orsliip 
should not be extended to the Catholics, who, if they sought 
to avoid molestation, must confine their religious assemblies to 
private liousos'*". 

In lb73 it was contended in parliament that the royal 
authority was bounded by tlie same limits in ecclesiastical, 
as in civil matters; that the king might remit the penalties 
of the offence, but he could not suspend the execution of the 
law; and, after a lengthened debate, it was resolved, by a 
majority of one hundred and sixty-eight to one lumdred and 
sixteen, that “ penal statutes in matters ecclesiastical cannot 
be suspended but by acts of parliament,’” and whkdi was 
embodied in an address to the king**. 

To this address Charles replied, that he was sorry they had 
questioned his ecclesiastical authority, which had never been 
questioned in the reigns of his ancestors ; that ho pretended 
to no right of suspending any laws concerning the pro|)erties, 
rights, or liberties of the subject ; that his only object, in the 
exercise of his ecclesiastical power, was to relieve the dis- 
senters ; and that he did it not with the intention of avoiding 
the advice of parliament, but was still ready to assent to any 
bill which might bo offered to him, appearing better calcu- 
lated tlian his declaration to effect the ends which ho had in 


2 Collier, aOo. Baxter’s I-iife, iii. 09, 101. Kennet, 313, 4 Pari. 

Hist. 515. 7 Lingard, 531. 2 llallam’s Const. Hist. 623. 

Com. Journ. February 10, 16*73. 
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view, the ease of all his subjects, and the peace and establish- 
ment of the Church of England. 

The commons voted this answer insufficient : and a second 
address informed him, that "‘he had been misled by his advisers, 
that the power of suspending vstatutes in matters ecclesiastical 
had never been claimed nor exercised by h^ ancestors, and 
that they prayed a more full and satisfactory reply to their 
petition 

The king appealed to the lords; hnt subsequently, upon 
the advice of Colbert, cancelled the declaration, and made a 
solemn promise to the lords and commpons, that “ what had 
been done with respect to the suspension of the penal laws, 
should never be drawn into consequence 

The Duchess of York having died a Roman Catholic^*, the 
just suspicion that tlie ])uke of York had ombratHHl similar 
religious tenets — the equally-jnst suspicions of the base alli- 
ance with .France'*^ — coupled with tho king’s jiublic declara- 
tions and ])rivato conduct — engendered a lielief that a deep- 
laid conspiracy existed for the destruction of tho reformed 
religion ; and so prevalent was tliis conviction, that the }>nri- 
tanical diwssenters, to gratify their detestation of tlie papists, 
consented to sacrifice their personal interest to the {)uhlic 
goo<l, and united in the pojnilar cry, whi(*h demanded addi- 
tional securities for the maintenance of the English Catholic 
churclF^ 

It was likewise observed, tliat some of the principal officers 
of tho army were avowed enemies of tho Anglican church, 
and, in consequence, an address was voted, requesting the 
king to discharge from the ariny every officer and soldier who 
should refuse to take the oaths of allegiance and supremacy, 
and* to receive the sacrament after the rite of the Churcli of 
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1 Lite of James, 452. I Burnet, .537. 2 Evelyn, 300. Travels of 
Cosmo, 456. 
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England, and to admit no man, thereafter, into the service, 
who did not take the oaths before the first, and the sacrament 
before the second, muster. 

The king having returned a satisfactory answer^^, measures 
were immediately con.sidered, by which those who were 
obnoxious inighj} be removed from civil as well as military 
affairs. 

The result was, that the House of Commons came to a 
resolution, that every individual ‘‘ refusing to take the oaths 
of allegiance and supremacy, and to receive the sacrament 
according to the ritets of the Church of England, should bo 
incapable of public employment, military or civil and which 
was introductory of that statute, commonly called the “ Test 
Act'‘V’ which required not only that the oaths should be 
taken, and tlie sacrament received, but also that a declaration 
against trausubstautiatiou shouhl be subscribed by all persons 
holding office, under the penalty oi‘ a fine of 500/., and of being 
disabled to sue in any court of law or equity, to be guardian 
to any child, or executor to any person, or to take any legacy 
or deed of gift, or to bear any public oftico. 

The oath of suprenia(*y, and the subscription against tran- 
substantiation, were .sufficient to exclude the KoinaTi Catholics 
from office: tlie obligation of receiving the sacrament after the 
rite of tlie established church was necessary as far as regarded 
them ; but it operated efiectiially to the exclusion of dissenters, 
'riius the latter, by the establishment of the test, placed them- 
selves in a much worse situation than before. They forfeited 
the benefit of the king’s declaration; they remained subject 
to the severe laws ])a.s.sed against tliem since the Restora- 
tion ; and, in addition, they entailed on themselves and their 
posterity a new disability, — ^that of not holding employment, 
civil or military, iiiulcr the crown. 

This obligation admitted of no compromise or equivocation 
by any member of the Church of Romo, and extended from 
the highest to the lowest in the state ; and its effect was to 
compel the retirement of the Duke of York from the office 
of Lord High Admiral, and also Lord Treasurer Clifford from 
public affai^s^^ 


1 1 Lords’ Joiim. 547 — 540. 

8tat. 25 Omrles II. c. 2. 4 Pari. Hist. 550. 

Com. Jouni. Feb. 20, 1073. 7 Lingard, 554. 2 Hallani’s Const. Hist. 
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The circumstaiices attendant'® upon the popish plot, — ^the 
publication of Coleman's “ Letters*^" — excited the prejudices 
and fears of the nation to such an extent, that a bill was 
introduced into parliament for the purpose of excluding the 
Duke of York from the succession; but all proceedings were 
arrested, by the king dissolving the parliament, which had 
sitten for seventeen years, although no wretcfied or degrading 
artifice had been left untried in order to procure its universal 
corruption'*, in order to destroy the established religion, and 
render tlie king an absolute despot. 

The new House of' Commons, to evinep their distrust of the 
Roman Catholics, enacted Stat. 30 Charles 11., Stat. 2, by 
which a declaration was to be subscribed by members of both 
Houses of Parliament on taking their scats, against the idolatry 
of transubstantiation, the invocation of saiiitvS, and the sacrifice 
of the mass as practised in the Cliurcli of Rome ; and that the 
declaration was made without any mental reservation or idea 
that it could bo dispensed with by the popc'\ * 

Having thus excluded the Roiiuin Catholic peers from the 
legislature, the hill of exclusion against the l’)uke of York 
was revived ; but a dissolution ]>revented its passing, and the 
bill was rejected by the lords in the next parliament 

Sir Leolinc Jenkins contended that parliament could not 
disinherit the heir of the crown, and that if sucli an act should 
pass, it would be invalid in itself; but even modern authori- 
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7 ^tate I’rials, I Ktuinot, 327, 4 Pari. lXi.st. 1024, lO.'iri. 

Ilapiii, ii. 000. Well^vood’s Mem. 120. North’s Exam on, 129, 177, 190, 
240. Ralj)li, 300. I Ikirnet, 055. 

Ibid. 

Pepys’ Diary, October (>, 1000. North’s J?]xamen, 450. 2 Dalryiuple, 

92. 2 Uallam’s C^oust. H ist. 537- 

The oatli of supremacy bad hcen taken by the commons, though not 
hy the lords, and Roman (^itholies wei'<5 incapable of sitting in the ia)\vor 
House before the act of 1079- ^I’be Long Parliament, in 1042, attempted 
to exclude them from the House of Lords. A l>ill for a similar purjjoso 
passed the common, s in 1075, but was thrown out by the peers. (Joiini. 
May 14, November 0.) It was brought in again in tlie spring of 1070. 
(Pari. Hist. 990.) In the autumn of the same year it was renewed, when 
the lords agreed to tlie oath of su})rmnacy, but omitted the de(‘4aration 
against transubstantiation, so far as their own House was affected by it. 
(Lord.s’ .lourn. November 20, 1070«) ^Lhey also excepted the Duke of 
York from the opei-ation of tlie bill, wiiich exception was carrit^d in tlie 
commons by two voices. (Pari, Hist. 1040.) The Duke of York, and seven 
more lords, protested. (2 Hallaurs (’oust. Hist. 530.) 

The second reading of the excliLsion bill was carried. May 21, 1079, by 
two j^huiidred and seven to one hundred and twenty-eight. (PaiE liist. 
1125—1191.) 
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ties, viz., the statutes of Henry VIIL and Elizabeth, expressly 
recognise the contrary, and established the eonstitutionai doc- 
trine, that the reigning sovereign, with the consent of parlia- 
ment, is competent to make any changes in the inheritance of 
the crown:— in fact, our constitution is, in the strictest sense, a 
bargain, a conditional contract, between the prince and the 
people, as it always hath been, and still is, between the repre- 
entative and collective bodies of the nation : and if ever there 
was a presumptive heir to the crown that deserved to experience 
the practical application of that juincijjle, it was the Duke of 
York, because he was«engaged in direct opposition from all the 
sessential principles of the British constitution; and the events 
of this period justify the assertion, that, to attain his religious 
objects, murder and perjury would have been no impediments. 


11. Original Jurisdiction in Gml Causes claimed hy the 
House of Lords. 

A serious dispute arose, in 1668, between the two HouseKS 
on a question of privilege, the lords having claimed and 
exercised an original jurisdiction as the supreme court of 
judicature, in a purely civil cause between a trader of tlic 
name of Skinner and the East India Company, The lords 
liaving adjudged the latter to pay a sum of money as damages, 
the commons {)assed resolutions censuring tlie conduct of the 
lords as contrary to law, and derogatory from the right of the 
subject ; and, upon their adjournment, declared, that who- 
soever should put in execution the ordei’s or sentence of the 
House of Lords, should be deeined a traitor to tlie liberties of 
Englishmen, and an infringer of the liberties of the House of 
Commons. 

The lords were, liowev^er, undismayed, and committed the 
governor of the company, until he should have paid a fine to 
the king of 500/. ^ The king, however, idtimately interposed, 
all the proceedings were erased out of the Journals, and the 
question was not again discussed; but, from that period, 
original jurisdiction in civil causes has never been claimed by 
the lords*. 

* 6 State Trials, 71<)-~763. 12 Lords’ Joiim. 420, 427. 4 Pari. Hist. 
422, 431. 1 Marvell, 107, 109. 4 Pepys, 103. .3 Hallarn’s Const. Hist. 32. 

® 12 Lords’ Joum. 287> 291. Com. Jonm. Feb. 22, 1C70. 4 Pari. Hist. 
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Although the lords did not entertain appeals from equity 
before 3 Charles L‘\ yet no question can arise as to their 
ultimate jurisdiction in cases of appeal from the courts below 
and unless desuetude of a right for a number of years operates 
as a repeal of such right, the lords possessed an original juris- 
diction ; for it appears from the Rolls of Parliament, 1 Ed- 
w^ard IV., 1461, they decided originally in a case which was 
cogni>:able in the courts of common law, without any protest 
against its illegality. 

In 1621 and 1624, orders were frequently made on private 
petitions of an original nature. This jurisdiction was exer- 
cised at the commoncement of the reign of Cliarles I., and in 
the case of a riot at Banbury, assumed the power of punishing 
a misdemeanour unconnected with privilege; and in the Long 
Parliament, they frequently punished niisdomeaiiours, and 
awarded damages 

In 1675, another controversy arose between the two Iloust^s, 
under the followiiig circiirnstances. Dr. Shirlev having failed 
in a lawsuit against Sir John Eagg, a meml)er of the com- 
mons, appealed from the decision of the chancellor to the 
House of Lords. The appeal was receivc^d, and Fagg was 
summoned to appeal* before that assembly. commons 

thereupon maintained, that no member of the House could 
he summoned before the peers; and that the Upper House 
could receive no appea]>s from any court of equity, asser- 
tions against law and precedent, and only urged to serve 
a political object. The result was, that the process was never 
revived against Fagg. If the commons were sincero in 
making : the objection in the first instance, their subsequent 
intemperance, as well as that of the lords, proved their 
inability to have discussed the question as rational beings®. 

The commons, in 1679, denied the right of the king to 
reject their speaker, when presented for approbation ; but a 
eoinproinise ensued, neither the nominee of the king, nor that 

431. 0 State Trials, 763 — 770. 3 llatscU’s Trecedewts, 336. Hargrave’s 
Prefiice to Hale’s Jurisdiction of the Lords, 101. 

“ Hale’s .jurisdiction of the iiOrds, c. 33. ilai'gi-ave’s Preface, 53. 

^ Stat. 27 Elizabeth, c. 8. 

® Hargrave, CO. Lords’ Journ. passim. 3 JIallam’s Const. ITi.st, 25, 26. 

® Lords’ .Toiirn. OJO, 680, 601, 694, 700, 706, 710, 713, 716\ 718, 720, 723, 
725, 727, 729. Com. Journ. May 5, 15, 28 ; June 1, 4, .5, 8, 9. I Marvell, 
517, 2 Burnet, 75. 4 Pail. Hist. 721. 6 State Trials, 1121. 7 Lingaid, 
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of tho commons, being allowed to take the chair : the privi- 
lege as" to the election of speaker has ever since been vested in 
the commons, the king having the power of rejection, but not 
that of nomination ^ 

^12. Impeachment of Danhy, 

The commons were so enraged at the communications of 
Montagu, by which the national interests were bartered to 
Prance, for pecuniary considerations, and justly suspecting the 
king of having uniformly acted in conjunction with the Frencli 
king, resolved to punish the Earl of Dauby, and voted six 
articles of impeachment against that minister, and carried 
them up to the House of Lords. 

These articles were, that he had traitorously engrossed to 
himself regal power, by giving instructions to his majesty’s 
ambassadors, without tlie participation of the secretaries of 
state or tho Privy Council ; that he had ti'aitoroiiKsly endear 
voui'ed to subvert the government, and introduce arbitrary 
power ; and to that end, had levied and continued an army, 
contrary to act of parliament ; tliat he liad traitorously en- 
deavoured to alienate the affections of his majesty’s subjects, 
by negotiating a disadvantageous peace with France, and 
procuring money for that purpose; that he was pojiishly 
affected, and had traitorously concealed, after ho had notice, the 
late horrid and bloody plot contrived l)y the papists against 
his majesty’s person and government ; that he had w^asted the 
king’s treasure, and that he had, by indirect means, obtained 
several exorbitant grants from the crown \ 

The charges against Danby were not comprehended in the 
Statute of Edward III., and the mere words “ treason” and 
“ traitorously,” could not change the nature of things, or 
subject him to the penalties annexed to that crime.” And 
the lords consequently refused to commit Danby ; the com- 
mons insisted upon their demand, but a prorogation was soon 
after followed by a dissolution, and when tho next House of 
Commons revived the impeachment, the lords voted the com- 
mitment of Danby without objection. 

It is, however, a question that is far from being settled, 
whether charges not essentially, in themselves, amounting to 

' D’Kwes* Journal, 97? 459. Townsend, 35. 3 Lingard, 97. 

^ Com. Journ. Dec. 21, 1373. 
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hig^h treason, can be recognised as such, by the mere technical 
adaptation of language, and whether, under such circum- 
stances, the lords have the |>ower of comniittal, but are not 
legally bound to treat such a charge as a misdemeanor. 

This case has recognised two great constitutional rights; — 
first, that impeachments made by the commons in one parlia- 
ment, continued from session to session, and parliament to 
parliament, notwithstanding prorogations or dissolutions*; 
secondly, that in cases of impeachments upon special matter 
shown, if the accused does not voluntarily withdraw, the lords 
admitted that, of right, they ought to order him to withdraw, 
and that afterwards he ought to be committcd. 

Another jjuestion arose, whether the king had a right to 
pardon, in cases of parliamentary impeachment. After the 
revival of the proceedings in the new parliament, Danby had 
absconded, but, being apprehensive of an attainder, surren- 
dered himself, and pleaded a pardon from the king in bar of 
the prosecution^. 

The commons^ resolved that the pardon was illegal and void, 
and ought not to be pleaded in bar of the impeachment of the 
commons gf England ; and demanded judgment at the lords'* 
bar against Danby, as having put in a void plea. 

As another proof of that sense of ‘‘ impartial justice” wliieli 
])opu]ar bodies display, avIjch seeking justice,” the commons 
resolved, in order to prevent the accused from having counsel, 
that no commoner sliould presume to maiutaiii the validity of 
the pardon pleaded by the earl, without tlicir consent, on pain 
of being accounted a betrayer of the liberties of the commons 
of F]ngiand\ 

They likewise denied the right of the bishops to vote on the 
validity of this pardon ; and demanded the appointment of a 
committee from both Houses to regulate the form and nianner 
of proceeding on this impeachment, as well as on that of the 
five lords accused of participation in the popish plot \ 

The lords reluctantly agreed to appoint a committee, but 
it was ultimately resolved that tlie spiritual lords had a 
right to sit and vote in parliament in capital cases, until 

/ 

“ Vide liYipeaclnnent of Mr. llixstings, in 1791, wlicre this principle is 
recognised. 

^ J^ords* Jotirii. April 2o. 4 Pari. Hist. 1121. 2 Malinin’s Const. Hist, 
ot seq. 

* liordb’ Joiirn. May 0, 1C79. ® Ibid. May 10, 11. 


Cha11X.B6 II. 
164d--US0S, 


high treaiian,can 
he made ho, by 
the odaptatioiL of 
language. 


King's right to 
pardon in cases 
of impeachment. 


TIio commons 
command that 
no cummoner 
Nhall maintain 
tho validity of 
the pardon 
l>lcuilcd by 
Danby. 


The commons 
deny tlie right of 
the bbliops to 
vote. 



€haeli:« n. 
164nr^l685. 


Paarlianientary 
rights of the 
bisho|>s. 


The crown, in 
cases of purlia- 
Kicntary im- 
peachment, luis 
ari(j[ht to grant a 
pardon after sen- 
tence. 


460 rw HOUSE of STUAKT, [Cm. 

judgment of death shall be pronounced^; against which vote 
the commons protested^, but "a prorogation ensued, and the 
next parliament did not proceed with the impeachment. 

With respect to the bishops’ votes, a more unjust request 
could not have been urged ; because, in the Constitutions of 
Clarendon,’ it is enacted, that the bishops and others holding 
spiritual benefices, ‘‘ in capite^'' should give their attendance at 
trials in parliament, till it came to sentence of life or member, 
and the original privilege of the bishops to withdraw, is 
nothing more than one of the narrow superstitions of the canon 
law, and even when they do withdraw, it is under a protesta- 
tion®. In this case, the king commanded that the bishops 
should be jiresent and vote on the validity of D^j^by’s pardon, 
observing, his |)rcrogative was at stake, and experience must 
have taught them that their interest was closely bound ii]j 
witli that of the sovereign : because the debascTnent of the 
crown would be quickly followed up by that of the mitre®. 

The question of the king^s right to pardon, in cases of par- 
liamentary impeachment, was loft undecided in this case,' but 
it was finally decided in the Act of Settlement*®, which pro- 
vides that no pardon under the great seal of Englapd shall be 
pleadable to an impeachment by the commons in jjarliameiit. 

This language tacitly concedes to the crown the right oi 
granting a pardon after sentence, though not before sentence ; 
the principle of which is, that inquiry should not be frustrated, 
so that the crimes of a minister can always be exhibited to 
public ^execration, and thus rendering him lor ever powerless, 
as it is impossible a guilty and convicted minister can ever 
recover his moral influence in this country. 

The prerogative of mercy wms recognised upon the im- 
peachment of the six peers who had been concerned in the 
Rebellion of 1715 : the House of Lords, after sentence passed, 
having come to a resolution on debate that the king had a 
right to reprieve in cases of impeachment, addressed him to 
exercise that prerogative as to such of them as should deserve 
his mercy; and three of the number were, in consequence, 
pardoned**. 

^ Lords’ Joiirn. May 13, 15, 17, 27, 1679. 

7 Com. Joiirii. May 26, 1679. 4 Uatsell’s Precedents, 374. 

® « Lingard, J 16. Vide ante, 45, 46. 

Lords’ Journ. 575, 577, 580, 584, 586, 587, 590, 594, 1679. Com. Joiim. 
May 16, 26, 1679. 8 Lingard, 1 17. Stat. 12 & 13 William HI. c. 2. 

“ 2 Hallam’s Const. Hist. 662. 7 Pari. Hist. 283 5 sed vide etiam, 233. 
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Another important question relative to impeachment was 
also determined, in the case of Fitzharris, viz., that it w^is the 
right of the House of Coiumons to impeach before the House 
of Lords, any peer or coiuinouer, for treason, or any other 
crime or misdemeanour 

But the House of Lords made a standing order, that no 
peer should answer any accusation before the commons, in 
person, or by counsel, or by letter, under the penalty of being 
committed to the custody of the black-rod, or to the Tower, 
during the pleasure of the House^^ 


1 3 . Aj^proprlati on of SitppU c x. 

The cominons, availing themselves of the increasing unpo- 
pularity of the king, aiid the embarrassments which the war 
with Holland luid occasioned, claimed a right, and which was 
recognised, to approjiriate the su])plies to s])ecified and limited 
])ur))oses\ and for which precodeiits existed in the reigns of 
Richard IL, Henry IV., and James J., and this system has 
been since invariably pursued, and caused tlie necessity of 
estimates being regularly submitted to the legislature. 

The commons having l)ec*omo possessed of such privileges, 
claimed as an incident thei'eto, that of investigating the mode 
in which their moneys had been expended, and from the 
corrupt, criminal, and lascivious disposition of the ])ul)lic funds 
by the court and its satellites, insisted upon such a right 
being conceded, and accordingly a statute was passed^ invest- 
ing commissioners therein iiame<l with very extensive and 
extraordinary pow ers, both as to auditing public aceoiints, and 
investigating the extensive frauds that had taken place in tlie 
expenditure of money, and em))loyment of stores; and the 
result oc(*asioiied the exjjulsion of the treasurer of the navy 
from the* House, for issuing money without legal w arrant, and 
destroyed all confidence in the integrity of the government, as 
the commissioners reported unaccounted balances of I,/)!)!), j 0*1/. 
besides much that was questionable in the payments*. 

Cora. .lourii. 20*, lOai. 4 lhits(‘irs rrt'ccdeatfci, 54, uud App, 

347. 8 State Tntils 230. 12 Ibid, 1218. 

12 Uords’ donrn. 000*, 008, 012. 7 Uingai’d, 508. 

^ Stat. 17 Churles 11. c, 1. Com. Jovim. Aov. 25, 1005. 4 Purl, Hist, 
305. Vide ante, 132, 353. 

Pepys’ Hiaiy, Sept. 23, Oct. 8, Dec. 12, 1066. 

® Stat. 19 & 20 Cliaiies 11. c. 1. * Bui net, 374 ; sed vido Balph, I 77 . 
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Tile commons were likewise enabled to obtain another im- 
portant privilege. During the prorogation, t& chancellor, 
according to ancient precedents, issued writs to supply those 
seats which had become vacant in the House of Commons, 
the earliest trace of writs originating with the speaker, having 
occurred in 164(>. The commons, however, insisted upon the 
speaker s right, and a resolution was parsed, that the elections 
under the chancellor’s writ were void, and that the speaker 
should alone issue the new writs 


If. The A(hniHhtratio}i of Justice, 

The administration of justice during this rei||^, when any 
political object was to be acquired, was disgraceful to tlie 
government and to the judicial beiicb^ and the ministers of 
justice left no expedient untried in order to corrupt* and 
intimidate those who were summoned upon grand and petit 
juries ; — to such an extent was this practice carried, that par- 
liament was obliged to interfered 

The panels were wilfully intended to be composed of those 
who were most to be relied upon for subserviency to the 
despotic measures of the court ; and when juries presumed to 
act conscientiously, judges presided who were so base as to 
fine them for their verdicts : thus, as ])reviously stated, the 
recorder of London, in 1()70, imposed a line of forty marks on 
each of the jury because they bad acquitted l^enn and Meadd 
So likewise the grand jury of Somerset, having found a bill 
for manslaughter instead of murder against the advice of (!^liief 
Justice Keeling, were summoned before the Court of King’s 
Bench, to answer for a misdemeanour for finding upon a bill 
of murder^ “ billa A^era quoad maiislaugliter,” against the 
directions of the judge. Upon their appearance, they were 
told by the court, being full, that it was a misdemeanour in 
them, for they Avere not to distinguish betwixt murder and 
manslaughter; for it is only the circumstance of malice 
which makes the difference, and that might be implied by the 
laAA% Avithout any fact at all, and so it lies not in the judgment i 

5 C’om. Joxini. Feb. 6, 1673. 4 Pari. Hist. 507—512. Parker, 262—265. 

7 Liiigiird, 544. 

^ 7 Slate Trials, passim. “ 9 Ibid. 9.T2. 

Com. Joiiru. Oct. 16, 1067. * 6 JState Trials, 96*7. 
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of a jury, of the judge; that the intention of their 
finding indicSneiits is, that there might be no malicious 
prosecution ; and, therefore, if the matter of the indictment 
be not framed of malice, but is verisi mills, tliough it be not 
vera, yet it answers their oaths to present it. Mr. Justice 
Twdsden said he had known petty juries jiunished in Lord 
Chief Justice Hyde’s time, for disobeying of the judge’s direc- 
tions in point of law. But because it was a mistake in their 
(the grand jury) judgments rather than any obstinacy, the 
court discharged them without any fine or other attendance"’. 

Charles IL so far differed from his father, that he did not 
pursue similar measures of illegal taxation, or issue proclama- 
tions subverilive of liberty, — except one, which was recalled, 
for shutting up of coffee-houses®: but the first might lia\'e 
jirocceded from a dread of punishment, the latter in conse- 
(|uence of the non-existence of the Star Chamber and High 
Commission Courts. 

The press was a constant source of annoyance, and every 
exertion was made to restrain its freedom of discussion ^ : thus, 
it was held by the judges, who had assemlilcd by the king’s 
command, that all books scandalous to the government, or to 
pri^^ato ])crsons, might l)o seized, and the authors, or tlioso 
exposing them, punished; and that all writers of false news, 
tliuugli not scandalous or seditious, were indictable on tliat 
account®: and in another case, the judges ordered that a. cer- 
tain book should no longer be })i*iiited or publislied by any 
person liatsoever 

General warrants wcvg likewise issued to seize seditious 
libels, and apprehend their authors : in fact, no absolute check 
was j)iit to general warrauts until the decision of the Court of 
Common Pleas in altliougli tbeir illegality could not 

have been rpicstioiied 

* Pascli. U) Charles H. Kecliji^, C-.l.; T\vi.sd«*ii, Wyinl}];un, IMfM toii, 
Justices. Hargrave M8S. a.’JI). Sed vidtj etiaiii (Joni, .lourn. Oct. 10, 

5 State Trials, 099. 0 Ibid. 1013. 

® Keniiet, 337* Ralph, 2i)7. .North’s lv.\;anieii, 1,39. 

^ Rennet’s Register, I70. Stat. 14 Charles II. c. :i:i. 

® 7 State Trials, 929. i..oiidou (l.izette, JMay 5, 17, 1030. 

® 7 State Trials, 1127. 0 Ibid. 104, 197* 

7 Ibid. 949, 956. 3 llallain’s Const. Hist. 7- 
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15. Habeas Corpus Act, ^ 

Although the common law had provided the writ of habeas 
corpus, and the Petition of Right had renewed and extended 
the provisions of Magna Gharta against arbitrary imprison- 
ment, yet their benefits had been curtailed to gratify the lusts 
of ambition. 

The judges had assumed the power of granting or refusing 
the writ at discretion ; the sheriffs and keepers invented pre- 
texts to elude obedience ; and the privy council hesitated not 
to send an ohnoxious*individual into some of the king's foreign 
dominions, and consequently beyond the jurisdiction of the 
courts ^ f 

These evils were vso apparent, that parliament were obliged 
to restore the ancient law for the protection of liberty, and 
which was productive of Stat. 31 Charles II. c. 2, commonly 
called the Habeas. Corpus Act.” It makes the granting of 
the writ upon a sight of the copy of the warrant of (jommit- 
jnent, or an affidavit that a copy is denied, and the acceptance 
of bail for offeiice.s bailable by law, imperative on the chan- 
cellor and the judges, even during tlie time of vacation ; 
except for persons convicted, or in execution, upon legal pro- 
cess, or where treason and felony are clearly expressed in the 
warrant of commitment. 

Under this writ, the gaoler must produce in court the body 
of the prisoner, and certify the cause of his detainer and im- 
prisonment ; if the gaol lie within twenty miles of the judge, 
the writ must he obeyed in three da}\s, and so proportional)] y 
for greater distances, but in no case exceeding twenty days. 

A. gaoler refusing his prisoner a copy of the warrant of 
commitment, or not obeying the writ, is subjected to a penalty 
of 1 ()()/. to the aggrieved; and for the second offence 200/., 
and incnjiacitated from holding office ; and even the judge 
illegally denying the writ, is liable to the penalty of 500/. at 
the suit of tile party injured. 

Every prisoner must bo indicted the first term after his 
commitment, and brought to trial in the subsequent term 
and no person, after being enlarged by order of the court, cau^ 
be re-committed for the same offence. 

^ 6 State Trials, 1189. 4 Pari. Hist. 6fU, 1148. 3 Tlalkin’s Const. Hist 
14. H Lingard, 119. 8 Hume, I07. 1 Black. Coin. 128, 135. Ibid. iii. 

135, 354. 
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The statute likewise abolishe<l the practice of sending 
persons out of the country,, and consequently out of the juris- 
diction of the courts, by making such expatriation an offence 
subject to the most rigorous penalties, and rendering the 
offender incapable of receiving pardon from the sovereign. 

The 56 George III. c. 100, has not only extended the 
power of issuing the writ during the vacation, iu cases not 
Avithin Stat. 31 Charles II. c. 2, to all the judges, but enables 
the judge, before Whom the writ is returned, to inquire into 
the truth of fticts alleged therein; and in case thoy shall seem 
to him doubtful, to release the party yi custody, on giving 
surety to appear in the court to which sucli judge shall belong, 
on some day in the ensuing term, when tlie court may 
examine by affidavit into the truth of the fiicts alleged in the 
return, and either remand or discharge the party according to 
its discretion. 

It is impossible to quest ion the wisdom of tliesc enactments, 
for where the liberty of the subject is concerned, the land- 
marks, by which tlio discretion of the committing magistrate 
is to be regulated, should be accurately defined, and [positive 
iu tlieir nature; for the arbitrary discretion of man is the 
law of tyrants, — it is always unknown, it is different in di fib- 
rent men, it is casual, and depends upon constitution, temper, 
and ]iassion ; in the best, it is often times ca})rice ; in the 
w’orst, it is every vice, folly, and passion, to which human 
nature is liable. 

16, Qm Warranto Informatwm. 

The power which principally opposed the court, was that 
which resided in corporate cities, and as long as it existed, the 
papistical and tyrannical doctrines of tlio House of Stuart, 
could never succeed; consecjuently, every exertion was re- 
sorted to l)y the king in order to ac(|uire an nncoiitrolled 
ascendancy over tliem\ 

The policy of Elizabctli was pursued, by the creation of 

select bodies"" in the corporations, — that is, by illegally 
Avrestinc: from the inhabitant housebolders tlieir constitutional 
municipal electi^'e rights, and vesting such franchises with the 
powder of admitting non-residents in a few individuals, whose 
qualifications exclusively consisted in an utter subserviency to 

» IHiard, 1043, 1045. Bulstrode, 388. North, 624—627. 
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evoiything that was infamous au(J degra.(lingf — ^from the effects 
of such policy arose the necessity for the* recent “ Municipal 
Corporation Act.’’ 

The 13 Charles II. c. 1, for the “ welhgoverning and 
regulation of corporations,” was productive of great mischiefs, 
as it afforded an excuse and precedent for hon-r^sidence ; the 
commissioners removing those persons who had been illegally 
placed in office by the commons, and substituting in the stead 
of several of them, some of the great officers bf state, and these 
instances were subsequently cited in order to support the 
claims of the non-resi/lents. 

It is however a fact, which justifies a suspicion of fraud in 
order to veil the illegal origin erf* non-residents,” that the 
admission books in most of the boroughs, previous to 1660, 
are destroyed, and commence at a period when non-residents 
were permitted to exercise the rights of bnrgess-ship. 

In 1677, the king granted a charter to Liverpool, which 
appointed a common council of sixty persons therein nomi- 
nated, thirty of whom, together with the mayor and bailiffs, 
were to have power to elect and name the mayor, bailiffs, 
common council, and freemen of the town, — tliereliy placing 
the whole power in their hands. 

The burgesses protested against this grant, and several of 
the common councilnien nominated, in the charter, refused to 
act under it, and tumults took place in the town. But the 
spirit of the times stifled all ojipovsition, and the (joinmon 
council continued to exercise the wliole authority till tlie 
charter of William HI. 

Charters of this nature were introductory of the general 
doctrine, that “ municipal rights and privileges exclusively 
depended upon charters of incorporation, and that such cliai- 
ters‘ might bo surrendered, granted, and annulled as jiieased 
the crown and from the proclamation for the restoration of 
corporations by James II., in the Iburth year of his reign, 
1679 appears to be the period at which great irregularities in 
the granting of charters were committed. 

It was requisite for Charles IL, previous to his giving 
charters embodying the foregoing principles, that the govern- 
ing charters should be surrendered, and Chief Justice Jefferies 
and Earl Bath were two of his most powerful and unprincipled 
tools. 

The manner in which surrenders were obtained, was by 
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fraud and violence; thus, in Tlietford ’ th^ mayor was detained 
in prison until he procured the surrender of the charters, — 
which ho effected, although there were seventeen against the 
surrender, and only fourteen in favour of it ; but the former 
were never summoned when the surrender was agreed upon : 
and the mayor, in order to procure an asseiiibly of the requi- 
site number, admitted his son, a boy^ under sixteen yeaivs at* 
age, and an excommunicated person, as members of the 
corporation. 

If, however, neither the king nor his ministers could by 
means of falsehoods or threats prevail oii the burgesses to sur- 
render their (diarters, informations of quo warranto were filed 
against them. Thus Roger North, in his Life of the Lord 
Keeper (luildford, says, — “ Lithcr to court or frighten harm- 
less or orderly corpora tio)is to siiiTeinh^r, oi* upon refusal to 
plunge them in the cliargeable and defenceless condition of 
going to law against the crown, whereby that which would 
not come by fair means, was extorted by violence 

Roixer North also says, — ‘‘ that the trade of charters ran to 
excess, and turned to an avowed j)ractice of garbling corpora- 
tions for the ])urpose of carrying elections to the parliament."’’ 

Chief Justice Jefferies, when on circuit as a criminal judge, 
by threats and machinations comj)elled Liinjoln and otliei* 
towns to surrender their cliartcrs. 

In the debate wliicli arose on the Corporation Bill, in the 
reign of W'^illiam and Mary, Sir Tlioinas (Jarges stated, that 
ho knew a corporation of (>()()/. per annimi advised by .lefferies 
to surrender, or else, if judged against, the lands would go to 
the next Iieir of the grantor. 

Sir William Williams, in the same divSciissio]i, said, — that 
in some corporations of six hundred who liad a right to give 
consent to a surrender, not above thirty-four were lor it, and 
they jnevailed. And how came this about ^ — this was a 
packed common council l)y Lord Jefferies.’’^ 

But for such proofs of loyalty, and triumph ovei' national 
freedom, Jefferies was received by Charles II. at Windsor, as 
one of the most distinguished ornaments of the bench’'. 

The Earl of Bath was otjually industrious in the West, and 
returned from Cornwall only tlie day after the king‘’s death 
with powers of attorney to surrender the charters of thirteen 

* Roger North, in his Life of Lord Keeper Guildford, 115. 

^ 3 Kemiet, 423, M . A; JS. Hist, Loroughs, IWia — 1943. 
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CaAmtEs IT. or fourteen boroughs : and he was said to have ^^no less than 
Ie49»->1685. charters, so that some called him the ‘ Prince Elector,' 

and he put into those charters for Cornwall the names of 
various officers of the guards*.'^ 

National pri Vi- Tlicse proceedings, as Hume correctly observes, ‘‘ left no 
of^'inseourity^ national privileges in security, but enabled the king, under 
like pretences, and by means of like instruments, to recal 
anew all those charters which at present he was pleased to 
grant. And every friend to liberty must allow, that the nation, 
whose constitution was thus broken in the shock of faction, 
had a right by every prudent expedient, to recover that 
security, of which it was so unhappily bereaved*." 
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Lord John Russell observes^ that, “ It was in this reign that 
the plan of influencing the members of the Lower House by 
gifts and favours of the crown was first systematically framed. 
The name of ‘ Pensioner Parliament,’' given to the House of 
Commons which sate for seventeen years without dissolution, 
is a sufficient index of the general opinion coneorning it. 
Many of the poorer members sold their vote for a very small 
gratuity. Offices and fiivoiirs were grantixl to the s))eakers 
most worth buying ; the rest were glad of a sum of money. 
The trifling sum of 12,000/. was allowed by Lord Clifford, for 
the purpose of buying members. This was increased by Lord 
Danby. By the repoi*t of a committee of secrecy appointed 
in 1078, it appears that many members received money or 
favours of one kind or another for their votes. 

“ There can be no doubt that the practice Avas continued 
during the reign of William. Sir John Trevor was convicted, 
when speaker, of receiving bribes from the city of London, to 
procure the passing of the Orphans' Bill. Mr. Hungerford 
was expelled for the same oflence." 

In addition to these practices, there was every insidious 
attempt to create an absolute monarchy; and for the consum- 
mation of such base and infamous ends, scarcely any circum- 
stances could have been more favourable than the “ popish 
plot," the “insurrections of Russell and Sydney," and the 


* Evelyn’s Memoirs, 691. 8 Hume, 181, 182. 

^ I’^say oiJ tlie l^iaglish Government, 1«(>, od. 1821, M, and 8, Hist. 
Boroughs, 1887, 1888, 
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‘‘ violence of the commons,’ —which created a party for the 
king, that he would not otherwise have possessed; and so 
effectually did the court emissaries work upon the popular 
passions, that under the ap])rehension of a recurrence to the 
disorders of Charles I. the doctrine of jiassive obedience was 
generally received*, ajid our liberties were, in the greatest 
danger of being absolutely surrendered to the perfidious 
keeping of Charles IT. ; but his death, — and the less hypo- 
critical policy of .Tames 11. — preserved them from ultimate 
destruction. 

The reign of Charles 11. was, as Mr.* Hall am observes, the 
transitional state between the ancient and modern schemes of 
the English constitution ; betAveeii that course of government 
where the executive power, so far as executive, was very little 
bounded except by the laws, and that where it can only be 
carried on, even witliin its own province, by the consent and 
co-operation, in a groat measure, of the parliament'^. 


kSrcTioNf IV. 

JAMIES IL, Fcbniary 6 , a.d. 1685,— Febniary 13, a.i>. 168,9. 

1. Duplicity of James IL 

2. The Parliamont of 1685. Unconstitutional Exercise of the. 

3. Prerogative of Dispensation. Prerogative. 

4. The Ecclesiastical Coininission. 6, I'ho ExxmlHion of James justified. 


1. Ihiflidty of James IT, 

James IT. commenced his reign, similar to that of Mary, 
l)y a wilful falsehood, vohnitarilv promising the privy council 
to preserve the government, l>oth. in church and state, as it 
was then by law established. 

The king had, however, on a previous occasion, expressed 
sentiments of a similar description; thus, in 1()78, when the 
“ test ” was discussed, he managed to introduce a proviso, for 
excepting liimself ; — and it is asserted, in Burnet’s History, 
that, speaking with great earnestness and with tears in his 
eyes, he solemnly protested, that whatever his religion might 
he, it should only be a private thing between God and his 
own soul, and that no effect should ever appear in the 

® Mackenzie, Jus Regium, 39, 46. Collier, 902. 8 Comers’ Tracts, 420. 

® 2 Hallain’s Const. Hist. 481, 482. 
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government ;’’ but unfortunately, the records of history belie 
. that promise ; and prove his total repugnancy from the pre- 
servation of the constitution, and all his lawless proceedings 
may be ascribed to his anxiety of introducing his papistical 
creed; in fact, every situation of power, honour, or emolu- 
ment, was forcibly wrested from the holders, and bestowed 
upon his worthless parasites, until the nation, roused by such 
infamy, justly drove him from the country, over which be 
might have reigned so nobly, to dose liis days amidst the 
insignificance of St. (Termaine’s, and the squalid penances of 
La Trappe. * 

The parliamentaiy grant of one-half of the excise, and of 
the whole of the customs, expired at the death of Charles II., 
and tlie king, to evince his respect for the constitution, illegally 
ordered the continued exaction of such duties, till the meeting 
of parliament. 

James likewise commanded the judges to discourage prose- 
cutions on matters of I’eligion, and ord(3red, by proclamation, 
the discharge of all persons who were confined for refusing the 
oaths of allegiance and supreinacy. In consequence, the dis- 
senters enjoyed a respite from the restrictions which they 
suffered under the Conventicle A ct ; and Catholics, to the 
number of some thousands, and Quakers to the number of 
twelve hundred, were liberated from imprisomnent \ 

The king likewise evinced his attachment to the Romish 
church by going ])ublicly to mass ; and, in order to crush any 
expression of public indignation, borrowed money from the 
King of France*. 

2. T/if Parliament 1685. 

The open and direct attacks which Charles II., towards the 
close of his reign, made upon most of the corporations, had, 
in so many instances, been submitted to, that the boroughs 
were in the power of the crown; for all the new cliarters 
contained clauses of election and amotion, by whioli the 
king controlled the pjvrliamentary and municipal elective 
franchise*. 

’ 2 Sewell, 451, 454, 45G, 478, edit. 1795, 8 Lingard, 303. 

“ Letters of Barillon, published in App. to Fox, April 16, May 17» 
July 16, and those of Louis, July 26, and December 6 , * 

* Reresby’s Mem. 272. Com. Journ. May 27, 29, 1685, Lonsdale, 6, 8. 

3 Burnet, 38. Barillon, in Fox, App. 90, 95. 
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All ai*ts were used to obtain such returns as would form a 
parliament to the hinge’s mind, and complaints were trans- 
mitted from all parts of England of the injustice and violence 
used in the elections, beyond what had ever been practised in 
former times. 

The parliament was assembled on the 19tji of May, 1685, 
and the foregoing ‘‘ methods were so successful, that when the 
members were all returned, the king said there wore not 
above forty members but sucli as he wished;’’ — in truth, most 
of them were furious and violent courtiers, and seemed 
resolved to reconimend themselves to tthe king by putting 
everything in his powei*. This gave all thinking men a 
melancholy j irospect . 

“ All people saw the way for packing a parliament.. A 
now set of cliarters and corporation men, if those now named 
should not continue to be compliant, was a certain remedy to 
which recourse might be had. Of this parliament it was said, 
that in all England, it would not liave been easy to find five 
hundred so weak, so poor, and so devoted to the court as 
those Avere.” 

The king, on the meeting of parliament, repeated the declar- 
ation wliicii he liad made to tlie privy council, of governing 
according to the laws, and preserving the established religion, 
and stated his expectation, that they would settle on liim for 
life the revenue which had been enjoyed l)y his brother. ‘‘ I 
iniglit use many arguments,” said he, to enforce tJiis de- 
maiul ; — the benefit of trade, — the support of the navy, — the 
neccjssities of the crown, — and the well being of the govern- 
ment itself, which 1 must not suffer to be precarious. But I 
am confident, tliat your own consideration and your sense of 
wliat is just and reasonable, will suggest to you whatever on 
this occasion might be enlai’ged upon. There i.s, indeed, one 
popular argument,” added he, “ wliicli may be urged against 
compliance with my demand : men may think that by feeding 
Ae from time to time with such supjdies as they think con- 
venient, they will better secure frequent meetings of parlia- 
ment : but as this is the first time I speak to you from the 
throne, I must plainly tell you, that such an expedient would 
bo very improper to employ with mo, and that the best way 
to engage me to meet you often, is always to use me well*.” 
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This can only be considered as a public manifestation of 
contempt for the laws» a threat to assume arbitrary power, and 
an attempt to intimidate all oppositionists;— but for such a 
“ gracious disposition,’’ the members of that degraded House 
of Coininons, rent the air with their sycophantic yells ^ — and 
more fully to evince their gratitude, abstained from any com- 
plaint as to tlie king’s illegal exaction of duties, and his 
pecuniary wishes were complied with to a greater extent than 
he had required \ 

It might be, urged that the commons were desirous of 
conciliating their new sovereign', but it should have been 
remembered, that power is to be watched in its very Ikst 
encroachments, and that nothing is gained by timidity and 
submission ; that every concession adds new force to usurpa- 
tion ; and, at the same time, by discovering a d.istardly spirit, 
inspires the enemy with new courage and enterprise. 

The ill success which had attended tlie rebellion of Mon- 
mouth, inspired the king witli boldness to jiursue IukS vile 
machinations: — accordingly parliament was summoned, in 
order to acquire its consent to the establislimeut of a standing 
army®, — the employment of Komau Catholic officers^ — and a 
repeal of the Habeas Corpus Act^'. 

From the employment of Roman Catholic officers in the 
army, the suspicions of his intentions to subvert tlie esta- 
blished religion, excited universal fears, and the commons were 
called upon by their constituents, to support the constitution®. 

The king acajuainted the two Houses, that tlie militia, 
which had formerly been so much magnified, was now found, 
by experience in the last rebellion, to be altogether useless ; 
and he required a new supply, in order to maintain those 
additional forces which he had levied. He also took notice, 
that lie had emploj ed a great many Catholic officers, and that 
he bad, in their favour, dispensed with the law, requiring the 
“test” to be taken, by every one that possessed any public 
office: and to cut short all opposition, ho declared, tliaf, 
having reaped the benefit of their service during such times 

® 3 Evelyn, 169. * 14 Lords’ Journ. 21, 44, C5. Lonsdale, 64. 

® « Hume, 221, 222. ® Lonsdale’s Memoirs, 18. 

7 8 Lingard, 352. 

^ Reresby, 110. Palrymple, 166, 170, 171, 177* Barillon, in Fox, Ap 
93, 127. 0 Lingard, 363. 

* Barillon, in Fox, 132, 135. 3 Buinet, 81. 
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of danger, he was determined, neither to expose them after- Jamk^ II. 
wards to disgrace, nor himself, in case of another rebellion, to 
the want of their assistance 

ThI?*' House of Commons considered the speech by para- 
graphs, and resolved to grant a supply ; but at the* same time, 
that they might mark their disapprobation of the measure 
suggested by the king, accompanied it witli a bill for the 
improvement of the militia. 

Instead of assenting to his proposal in favour of the Roman Parliament re- 
Catholic officers, they promised to relieve them from the Xi^L'inloman 
penalties by a bill of indemnity, and prayed him, since to Cathouc officers, 
keep them in employment was to dispense with the law 
without authority of jxirli ament, to give such orders for their 
discharge as might remove all apprehension and jealousy from 
the hearts of his faithful subjects. 

liefore this address Avas presented, 700,000/, was voted as a 
present sup})ly. 

The king, when the address w'as presented, denied its prayer 
vv^ith intemperate language ; the commons, with a vile spirit, 
submissively proceeded to the consideration of the supply, and 
established funds for its payment • 

The lords tlioii commenced an opposition to the measures oppowtion by 
of the crown, — the Bishop of London successfully moving the Jyruliny ortLr 
appointment of a day lor taking the king’’s speech into con- 
sideration ; but such was the disappointment and vexation of 
the king, that he prorogued the parliament; and when he 
found, by private closetings,^’ it was impossible to make 
them his instruments, for the destruction of the church, they 
were dissolved ; and a universal belief was then engendered, 
he meant to govern the country without parliaments 

3. Prero^atire of J)ispe?iscitionP 

James being determined to rely upon his prerogative of 
dispensation,"" patents under the great seal were issued, dis- 
charging the Roman Catholic officers in the army, from the 
penalties to which they w ere liable, by Stat. 25 Charles 1 1, c. 2, 

8 Hume, 239. 

Com. Journ. Nov. 12, 13, IC, 17, IB, 20, 1085. liarillon, in Fox, 

129—141, 140. Reresby, 216—220. 3 Burnet, 86. Dalrymple, 172. 

Pari. Hist. 1367— 1368. 

14 Lords’ Journ. 88. Reresby, 220, 222, 3 Burnet, 85, Dalrymple, 
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and enabling them to hold their commissions, any clause in 
any act of parliament notwithstanding.” 

As it was requisite to have a legal decision upon the ques- 
tion, the judges were privately consulted, who having, with 
the exception of four, who were immediately dismissed from 
office, held the legality of the dispensation, upon the principle 
that the kings of England were sovereign princes; that the 
laws of England were the hinge’s laws, and that it was conse- 
quently an inseparable prerogative of the crown, to dispense 
with penal laws in particular cases, and upon necessary occa- 
sions, of which necessities and reasons it was the sole judge. 
A “mock trial’’ for penalties was had against one of the 
Roman Catholic officers, and the prerogative publicly allowed \ 

Although the king could not dispense with the common 
law, nor with any statute prohibiting that wdiich was malum 
in se^ nor with any right or interest of a jirivate person 
or corporation, it is questionable wdiethcr James did not pos- 
sess the power of dispensation under other circumstances, and 
which had been claimed and exercised by his predecessors*, 
and parliament had recognised this power, when they enacted 
the law against aliens in the reign of Henry V/, and also 
when they passed the Statute of Provisors*; hut it is equally 
clear that such a power was subversive of the principle upon 
wdiicli legislative authority is established. 

The “ Test Act,” which w^as now rendered ineffectual, had 
ever been conceived the great barrier of the established reli- 
gion under a popish successor : as such it had been insisted on 
by the parliamont; as such, granted by the king; as such, 
during the debates wdtli regard to the exclusion, recommended 
by the chancellor’, — and the people justly thought, that the 
power of dispensation ought no longer to be entrusted to the 
crowTi. 

The clergy having declaimed against the erroneous doctrines 
imputed to the Church of Rome, and having exhorted their 
hearers, in warm language, to a steadfast adhesion to the 
reformed faith®, were ordered by the king, in virtue of his 


* Barilloii, Jan. 10, Feb. 25, Apiil 25, May 2, IOO 7 . 8 Lingard, 372. 12 < 

Kep. 1«. 

* 7 FiirJ. Hist. 132. 11 State Trials, 1165— 1199. 7 State Trials, 205. 

5 State Trials, I 7 I. 12 Rep. 18. 7 Rep* 1 — 28. Vide etium Treatises of 
Sir 3‘MwatdJlei’bert, Sir Robert Atkins, and Mr. Atwood. 

Rot. Pari. 1 Henry V. n. xv. * Ibid. xxii. * 8 Hume, 248. 

^ I Ellis’s Corresp. 3, 6. Reresby, 226. 3 Evelyn, 109. 
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ecclesiastical supremacy, to lay aside questions of controversy, 
and to confine their discourses to subjects of moral divinity 
and of a holy life. 

The Dean of Norwich having disobeyed such .injunctions, 
the Bishop of London received orders to suspend him, but his 
lordship only advised him to remain silent until the king was 
satisfied with the propriety of his conduct. This disobedience 
to the royal mandate, served as a pretext for an Ecclesiastical 
Commission. 


4. T//e Ecclesiastical Commission. 

By Stat. 1 Elizabeth, c. 1, the crown had power to appoint 
persons to exercise its ecclesiastical authority, and to visit, 
i-edi ess, correct, and amend all errors, schisms, offences, con- 
tempts, and enormities, which by any manner of ecclesiastical 
]) 0 \\'er, could be lawfully redressed, corrected, and amended. 

By 10 Charles I. c. 11, the clause granting that power was 
repealed, and all letters patent, erecting new courts, similar 
co^tlie High Commission Court ; and all powers and autho- 
rities granted thereby, were declared utterly void and of no 
effect. But tlio 13 Charles II. c. 12, while it put down the 
High Commission Court, with its extraordinary powers of 
im])osing fines, committing to prison and tendering the oath, 
e.r officio^ preserved to tlie spiritual courts the exercise of their 
ordinary jurisdiction ; and to the crown, that of its ordinary 
supremacy. 

The king, after a consultation with the judges, was by them 
advised to appoint a standing Court of Delegates, with ordi- 
nary powers to hear and determine ecclesiastical causes, and 
to pronounce on offenders ecclesiastical censures. 

But a commission was appointed, by which seven commis- 
sioners were vested with ftill ainl unlimited authority over 
the Church of En<rland. On them were bestowed the same 
inquisitorial powers, possessed by the former Court of High 
^Commissions they might proceed upon bare suspicion; and 
the better to set the law at defiance, it was expressly 
inserted in their patent, that they were to exercise their juris- 
diction, any law or statute to the contrary. The king'^s design 

* 11 State Trials, 1132. Ralph, 929. Vide ante, 393, 442. 
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to mtbdn^ tbcj was ^positively ktiowii^ and had he 

been able to establish the authority of this new erected court, 
his success was certain ^ 

The Bishop of London having been cited to appear before 
them, toaoswer for his contempt in not suspending Dr. Sharpe, 
they refused to listen to his plea in bar of their jurisdiction; and 
rejected his absolute right to be tried by the metropolitan and 
his suffragans. He then alleged that to comply with the royal 
mandate, by any judicial act, was not in his power, because 
the offence had never come judicially before him, but that ho 
had (complied with it*in ^suhstance, by advising and inducing 
Sharpe to abstain from preaching^. This not being considered 
matter of justification, the commissioners suspended his lord- 
ship and the dean from their offices. 

5. Uncomtitutional Exercise of the Prerogathe, 

•The king having encamped an army on Hounslow Heath, 
to suppress every expression of constitutional feeling, the 
Homan Catholics were alone intrusted with the offices f)f 
stated and, not content with granting disjiensations to par- 
ticular persons, assumed a power of issuing a declaration of 
general indulgence, and of suspending at once all the penal 
statutes, by which a conformity was reciuired to the established 
religion. 

From a document, left in the cabinet of James IL^ it 
appears that the reduction of the universities was considered of 
the greatest importance, as being a ‘‘ formed army against the 
Ilomau Catholic church,’*’ as it is there stated, “ The whole 
nation seems to attend to these as an example, by which they 
may safely form their faith: here lies the heat and strength of 
that great opposition the Catholic truth encounters;” the king 
therefore left no expedient untried, to introduce the papists, 
who could only he regarded as the open and avowed enemies of 
such institutions. The university privileges were unhesitatingly 
attacked, and public and private property was illegally seqiies- 

® Echard, 1065. Burnet, 153. Barillon, April 17, May 12, June 2,^ 
1067. 2 Maziire, 130. 

® 6 Hume, 254, 256. * 6 Lingard, 370. 

* 1 Ellis’ Corresp. 140. Janies’ Mem. 74, 77. Barillon, July 22, 29. 
Noy. 21, 1660. 

^ Stepli. Corj). lief. Lend. 1635, 53 et seep wliere this document is 
printed at length. 
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trated from those who were a^lsociated vvith the tuiirersitieK^-^ 
because they adhorcd to tlieir duty, their oathis^ and their 
religion; and it was palpable, that all ecclesiastical, as well as 
civil preferments, were intended to be bestowed, on such as, 
negligent of honour, virtue, and sincerity, would basely sacri- 
fice tlieir faith to the reigning superstition \ « 

Such was the “ Constitution,'*'’ when the parliament assem- 
Ided, for the last time, on April 28, IfiST, and which was 
shortly afterwards dissolved, the king intimating that he 
should liave a new one before winter, lie then resolved upon 
making a progress through the wostefn counties, which lie 
effected, hut was received so coldly as to he disgusted. 

When he returned, lie resolved to change the magistracy in iioani of uegu- 
the several cities. The Regulators,'''* a board establislied the 

under the pretext of rerormitig the abuses in corporations, rvotimdt^d n?for> 

. , , 111 IT* /•••IT of COI1)0- 

received orders to mould tliolse bodies m conformity with the rate abuse', 
views of the court, and instructions were given to the lord- 
lieutenants of counties, to make out lists of persons devoted to 
tlu^ cause, and, on that accjount, fit to he a])})ointcd mayors 
and sheriffs, so that the returning officers might be in the 
interest of the crown"; and, secondly, to assemble their 
deputies and tlie magistracy, and to put to each individual the 
three following (juestious : If you are chosen to the next 
])ai'liament, will you vote for tlio rejioal of the l^ost Act, and of 
the Ik'iml Laws ? Will you give your aid to those candidates 
who engage to vote for that repeal? AVill you support the 
Declaration for Liberty of Conscience, by living peaceably 
and like good Christians, with men of different religious 
})rinciplcs C These orders were promptly executed, as evinced 
hv the long list of orders of amotion in the Council Book of 
this reign, commencing with Chester. 

In ]()88, the king pul)lished a s(x*ond declaration of indul- Oooiarationof 
gence, very similar to the one that had been issued, com- 
manding it should he read in all the churches, l>y the 
officiating clergymen, — thus adding insult to injury. 

Some of the bisliops, with a spirit worthy of their order, 

a IIiniK;, 204. » Lingard, 40a. U Stiito 'I'rials, 1:V15 — KUO. 12 

State Trials, 1 Sl 2 James, 110, 124, 125—127. Hist. Kct-les, Com. 25, 30— 
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’ 3 Burnet, 133. Ivermet, 400, 470. Dairy uiple, 223. Lonsdale, 15, IG, 
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refused compliance, protesting that the declaration could not 
be read either in prudence or in conscience : not in prudence, 
for three reasons; because it was contrary to the interest of the 
church, becajuse it would be taken as a, proof of their approba- 
tion or their cowardice, and because it would lead to the 
reading of other, .and perhaps, still more offensive papers ; nor 
could they read it in conscience, because it contained illegal 
matter, as it presupposed not merely a dispensing, but oven a 
disannulling power in the crown ^ 

For such refusal and protest, they were summoned to 
apjiear before the Privy Council®, were committed to the 
Tower', for publishing a seditious libel, but were acquitted by 
a jury of their country"; and it was the verdict of that jury, 
combined witli the undaunted spirit of tlie bisliops and the 
nniverslties, that prcservwxl the Knglish Constitution, and 
roused the nation to inflict a commensurate punishment u])oii 
their sovereign, by soliciting tlio Prince of Orange to assume 
the reins of government. 

(). The Expahion of Jamei^ jnstifed. 

When James II. violated the fundameutal laws of the 
Constitution, executed au avowed system of tyranny, and 
established slavery as a ])olitical, a moral, and a religious 
obligation, there cannot be a doubt liut that the pcojile were 
entitled to resist his encroachments, and to adopt such pre- 
cautions as were requisite for the preservation of their liberties. 

Ill fact, to deny such a proposition would be to inaiTitaiu 
that government is intended for those who govern, not for the 
community at large, and that the general happiness of the 
human race should be sacrificed to the private interest or 
caprice of a few individuals. 

The statute aiul the common law are the .sources from 
which alone the king derives his rights; they are tho only 
sources from which the people derive their rights ^ 

^ 12 State Trials, 453. ClareiKlou’s Diaiy, 171* 2 James, 152. Kcnnet, 
482, 4B3. State Tmets, 430. Lonsdale, 2G — 28. 1 Gutcli, 335 — 338, 

® 8 IJuine, 289. 8 Lingard, 444. 

^ 2 James, 158. 12 State Trials, 108, 455 — 482. 2 CTai*end. Corr. 175, 

177. App. 481—484. 

" D’Oyly’s Life of Sancroft, 250. 12 State Trials, 277— 431,473. 3 Bur- 
net, 222 — 228. 1 Maephorson, 286. 2 Kllis Cor. 7 — 12. Clareiid. Diary, 

170, 180. TIjsit. Ecfdes. Com. 53-— 80. 
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‘‘ A king of Great Britain^’ as I3olingbroke obseiTes, is a 
member, but the supreme member, or the Iiead, of a political 
body. Part of one individual, specific whole, in every respect; 
distinct from it, or indepoiident of it, in none ; ho cannot 
move in anothor orbit from his ])eople, and, like some superior 
planet, attract, repel, influence, and direct tlv3ir n>otions by his 
own. He and they are partvs of the same system, intimately 
joined and co-operating together, acting and acted upon, limit- 
ing and limited, controlling and controlled by one another ; and 
when he ceases to stand in this relation to them, ho ceases to 
to stand in any. * 

It is clear, that tlio tenets of tlio Romish churcli were 
inconsistent with the British Constitution, because they 
recognised the j)ope as superior to all law "^5 who, by the 
plenitude of his powei*, was entitled to make right wrong, 
and wi’ong right'*; to malce virtue vice, and vice virtue; to 
dispense vvitl) all laws hninan and divine; and to do all 
things above law, vvifcliout law, and against hiAv: princi])les 
SLibvcrsiA’e of* any system of government like ours, and accord- 
ingly we see tins imperiura in imperio caused the most 
dreadful contests in tlie early periods of our history. ^ 

It was, Il(^we^'or, imijossiblo for James 11. to have jnirsued 
any other course, tlian that of attempting, as lie did, to destroy 
the English (Constitution, for tlic (canons of tlio Roman Ca- 
tho]i(* cliniadi, and his duties to that churcli, required him, as 
a divine obligation, not only to oppose the progress, but to 
prohil)it and .sup])ress the jnofession of every religion but bis 
own, — fV)r toleration was inconsistent with tlio caiionicail laws, 
wliicb havo I'tqectcd scliism and heresy from the bosom of tlio 
ebni'cli, and the CJhristiaii emperors always tlioiight it incuin- 
lieiit upon them, to niMintain those laws, and secure their 
execution . 

James IL, therefore, was religiously bound to disobey tlio 
fundamental laws of this country, when they protected tho 
public; ])rofession and sjireading of doctrines, which were 
incompatible with the creed of thc'Roinaii Catholic church. 
In fact, wherever the constitution of a state gave efpud favour 
and protection to all religions, such a constitution was at 


Jam«» IT, 


'I'ennts of tito 
ItoniHii Catholic 
chHrcli iiK.im- 
Hfstciit with the 
Ih iUsh Consti- 
tution. 


Cjinonsof tho 
lloinish olimvh 
stii>j)rciir>s the jiro- 
h'Mfiion of eviny 
religion hut their 
own. 


favour an<l 
jn’oteetiou to all 
roliKiutiH, is in- 
coiiHistont w'ith 
tho ] toman (^jv- 
tholic doctrines. 


* Bozins, cited by Foulij^, 98. 8 Barrow, 5, 8, 9, 11. 

■* 2 South’s Hcruioii^, 115. fj Barrow, 230. Deercta, Par. I, Dis. 00, 1!*. 
107. Paris. 1510. Southey’s Book of t lie Church, 189 — 191. 



THi^ IldtTSE OF STtAET^ 


JaMXS I t 


Attaclimcnt of 
tlio lIouHO of 
IJrimswiolc to 
conotitiitioiml 
liberty. 


W ILIA AM III, 
lf;«9»>1702. 


Fii'st proclama- 
tion of William 


tCH. 

direct variance with the laws of the infallible Romish church. 
If such a constitution prevailed, the discipline and existence 
of the Roman Catholic church were compromised, and she 
held her disciples to be justified in renouncing their allegi- 
ance ; if the church prevailed, it was lawful to exterminate all 
those who were sohismatics or heretics. 

It must, however, be a source of the purest pleasure, and of 
future confidence to the present generation, that those illegal 
and infamous proceedings which characterized the reign of the 
second James, have been finally baffled by the accession of 
the House of Brunswick to the British throne, who upon no 
one occasion have betrayed tlioir sacred trusts, or deviated 
from an inviolable attachment to the joint cause of the 
‘‘ English Catholic Church ” and “ Civil Liberty.*” 


Section V. 

WILLIAM IIL, February 13, a, j>. 1680, — March 8, a. d. 1702. 


1. fThc Kxociitivo Power intrusted 

to tlu* Th'inc^e of Orange. 

2. D(>claration, and Pill of Itights. 

3. Acts of Settlement. 

4. Municipal Institutions. 


5. Act of Toleration. 

0. Settlement of the Itovciuie. 

7. Triennial Pill. 

8. The Basis of the English Con- 

stitution. 


1. Tke Execiithe Power intrusted to the Prince of Orewffe, 

The Prince of Orange, previous to bis lauding, ]>iiblisbed 
' a proclamation, wherein, after referring to the surrenders and 
new grants, and other acts of tyranny, ho stated, “ therefore 
it is that we have thought fit to go over to England, and wo 
now tliinlv fit to declare, that this oiir expedition is intenrlod 
for no other design but to have a free and lawful parliament 
assembled as soon a>s possible: and that in order to tliis, all 
tJie late charters, by wliicli the election of burgesses is limited 
contrary to the ancient 'custom, shall be considered null, and 
of no force. And likewise all magistrates who have been 
unjustly turned out, shall forthwith resume their former 
employments; as well as all the burgesses of England sball 
return again to their ancient prescriptions and charters."" 

Tlie lords s])iritual and teiiiporal, to the number of about 
ninety, and an assembly of all who had sitten in any of King 
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Charles's parlianieuts, with the lord mayor, aldermen, and JU. 

fifty of the ooiiimou council of London, solicited the Prince 
of Orange to take the administration of affairs, and to issue 
writs for a Convention Parliament in the usual manner. 

The Convention Parliament, when assembled, requested tho convention 
the Prince of Orange to retain tho executive authority; and 
then proceeded to discuss the disposition of \he crown. The 
commons resolved, — That King .James II, having endeavoured 
to siibN'crt tho constitution of tho kingdom, by breaking the 
original contract betwixt king and people ; and, by the advic (3 
of je.suits, and other wicked persons, hijving violated the fun- 
dam(3ntal laws, and withdrawn himself out of the kingdom, 
has abdicated the goverjnnent, and the throne is there})y 
vacant. 

Hobbes lias justly observed, that “ if any interest or passion 
were (;oncerned in disputing tho theorems of geometry, diffe- 
rent opinions would be maintained concerning them it 
therefore cannot excite surprise that the [xditical parties 
entered upon a leiigthencd debate, in wliicb constitutional 
princi|)les and common sense were discarded, as to the words 
‘^abdicated" and “deserted." Put it was ultimately resolved, lettiomontofthc 
that William and Mary, Ibdnce and Ib’incoss of Orange, be, 
and be declai'ed fving and Qiiocn of England, Fran(‘e, and 
Ireland, and the (lominions thereunto belonging, to hold the 
crown and dignity of tlie said kingdoms and dominioiis, to 
them the said })riiice and princess, during their lives, and the 
life of the survivor of them ; and that the solo and full oxer- 
(*iso of the regal power be only in, and executed by, the said 
Prince of Orange, in tbo names of the said ]>riMcc and princess, 
during their joint lives; and aftei* their decease, the said 
crovvn and regal dignity of the said kingdoms and dominions 
to be to tlie heirs of tho body of the said princess ; for default 
of such issue, to the Princess Anno of Denmark, and tho heirs 
of her body ; and for the default of such issue, to the heirs of 
tho l)ody cjf the said Prince of Orange. 

Such was the proper termluation of that contest, which the PrincijXcs un<lcr 
House of Stuai-t bad obstinately maintained against the liber- 
ties, and, of late, against the religion of England; or ratheV, thmnc. 
of that far more ancient cojitrovorsy bctwocu tlie crown and 
the people, which had never been wholly at rest since the 
reign of John; William HI. being raised to the throne for 
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the sake of those liberties, by violating which his predecessor 
had forfeited it \ 


2. Declaration of Rights. 

The motive apd the condition of the Act of Settlement, 
was the recognition by William of the “ Declaration of 
Rights,’’ which was presented to him before the two Houses 
of Parliament, in which it was declared, — 

That the pretended power of suspending laws, and the 
execution of laws, by cegal authority, without consent of par- 
liament, is illegal. 

That the pretended pow.cr of dispensing with 1m\vs by 
regal autliority, as it hath lieen assumed and cxeridsod of late, 
is illegal. 

That the coHimission for erecting the late court of com- 
missioners for ecclesiastical causes, and all other commissions 
ami courts of the like nature, are illegal and jieruicioiis. 

That levying money for, or to the uso of, the crown, by 
jirctcnec of prerogative, without grant of parliament, for longer 
time, or in any other manner, than the same is, or shall bo, 
granted, is illegal. 

That it is the right of the subjects to petition the king, and 
that all commitments or prosecutions for such petitions arc 
illegal. 

That the raising or keeping a standing army within the 
kingdom in time of peace, unless it 1)0 with the consent of 
parliament, is against law. 

That the subjects which are Protestants, may have arms 
for their defence, suitable to their conditions, and as allowed 
by law. 

That election of mem 1 )ers of parliament ought to be free. 

That the freedom of speech, and debates or proceedings in 
parliament, ought not to be impeached or (piestioned in any 
court or place out of parliament. 

That excessive bail ought not to be required, nor cxccs.sivo 
fnies imposed, nor cruel and unusual ])uuishnieuts inflicted. 

That jurors ought to be duly im|)anelled and returned, and 
jurors winch pass upon men in trials for high treason ought to 
be freeholders. 

a IliiUam’i? Coiiyt. Iltst. 1.35. I Trevor’ii Ilif t. 'NYilliiim lif, 
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Ttet grants and promises of fines and forfeitures of par- 
ticular persons, before conviction, are illegal and void. 

And that, for redress of all grievances, and for the amending, 
strengthening, and preserving of tho laws, parliaments ought 
to be held frequently. 

This declaration, with the settlement of tho crown^ were 
afterwards incorporated in a statute', known as tho ‘‘ Bill of 
Bights,’’ but amended by two important provisions, — 

It being enacted, that all persons who shall hold commu- 
nion with the Church of Rome, or shall marry a papist, shall 
be excluded, and for over incapable* to possess, inherit, or 
enjoy, the crown and govciaiment of this realm ; and in all 
such cases, the people of these realms shall be absolved from 
their allegiance, and the crown shall descend to tho next heir. 

Instead of the indefinite language that had been used in the 
Declaration of Rights relative to tho powei#of dispensation, 
it was enacted, that no dispensation by non-obstantc ” to 
any statute should be allowed, without which our liberties 
would have rested upon a very insecure basis. 

o. of Settle ment. 

'file settlement of the crown at tho Revolutiou extended 
only to tlie descendants of William and Anne. Upon the 
(Icatli of thfj Duke of (iloucester, in 1700, it was detormiued, 
in Older to destroy the hopes of tlie Jacobites, to make a now 
settlement of the crown on a Jh*otestant line of jn'iuees. 

By the Act of Settlement that is by the sovereign will of 
j)ar]iaiueiit, all jirior claims of inheritance to the throne of 
these realms, save that of tlio issue of King William and the 
Princess Anne, were annulled, and given to the Princess 
Sophia, and the heii's of her body, being Protestants: thus 
destroying all notions of hereditary or im])rescu*iptabIo right to 
the British crown, and making the pe()j)Ie’s choice the primary 
Ibmulation of magistracy. 

The Bill of Rights had omitted some im])ortant matters, 
and new abuses had called f’oj* new remedies. Eight articles 
were therefore inserted in the Act of Settlement, to take effect 
only from the commencement of the new limitation to the 
House of Hanover, and wliich were as follow : — 

^ l AVilliaiii. and Mary, ses«. 2, c. 2, 

' iStiit. 12 & 13 William HI. c. 2. 


WiLiUW Itl.’ 
1089— iy02. 

l’'oi*feitures be* 
fore conviction, 
illegal. 

Frequency of 
purliaincntii. 

llilJ of lUglits. 


Subjeoi aliHiolvefl 
fi-om hi.s iiUegi- 
iincr^ to a. itoituiit 
Catholic aovo- 
reign. 


Dispcns'ition by 
iioM-obbtauto," 
illegal . 


The [leoplc’K 
choice, the pri* 
inary romul.'iiiou 
of mngistrjuy. 


Oniifisions in llio 
liill of Bight« 
rectified. 



THE HOUSE OF SOTAET. 


'WiLLUwr III, 
J6B0— 1702. 

The king must 
conform to tho 
cstiiblislicd 
religion. 

Tho nation not 
obliged to go to 
war for domi- 
nions which do 
not belong to the 
crowTi. 


Doties of the 

lo’ivy council. 


final ifications for 
a privy coun- 
cillor. 


Holding an oflicc 
of profit adiirnuJi- 
lifif'sitiun from 
bcitig :i luomb 
of the coiuino 

.Judges’ conin 
siOJiB to be ni;i 
“ <111111 ndiu se 
bene gesaeriut." 


474 


[On. 


1. That whosoever shall hereafter come to the possession 
of this crown, shall join in communion with the Church of 
England as by law established. 

2. That in case the crown and imperial dignity of this 
realm shall hereafter come to any person not being a native of 
this kingdom of England, this nation be not obliged to engage 
in any war for tlie defence of any doniiiiions or territories 
winch do not belong to the crown of England, witliout tlie 
consent of parliament. 

3. That no person who shall hereafter come to the posses- 
sion of this crown, shall go out of the dominions of England, 
Scotland, or Ireland, without consent of parliament 

4. That from and after the time that tho further limitation 
by this act shall take effect, all matters and things relating to 
the well governing of this kingdom, whicdi are properly cog- 
nizable in the (►ivy council by the laws and customs of this 
realm, shall be transacted there, and all resolutions taken 
thereupon shall be signed by such of the privy council as shall 
advise and consent to the same. 

5. Tliat, after the said limitation sliall take effect as afore- 
said, no person born out of the kingdoms of England, Scotland, 
or Ireland, or the dominions tbercunto liclonging (althongli lie 
be naturalized, or made a denizen, — except such as are born 
of English parents), shall be capable to bo of tho pri>y 
council, or a member of either House of Parliament, or to 
enjoy any office or place of trust, cither civil or military, or to 
liave any grant of lauds, tenements, or horeditauients, from 
the crown to himself, or to any other or othei*s in trust for 
liinP. 

b*. That no person who has an offi(?o or place of profit under 
the king, or receives a pension from the crown, .shall be capable 
of serving as a member of the House of Commons. 

7. That after the said limitation sliall take effect as afore- 
said, judges’ commissions bo made quamdiu se bene (jemirint^ 
and their salaries ascertained and established; but, upon the 
addrciss of both Houses of Parliament, it may be lawful 
to remove them. 


® This was repealed by Stat. 1 George I. c. 51. 

^ 1’iie Stat. 1 George I. Stat, 2, c. 4, enacts that no bill of naturalization 
shall bo roceivcA \vithout a clause disqualifying the party from sitting in 
j jarliiiinent, “ for the better preserving th^^aid clause in the said Act entire 
and inviolate.” 
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8. That no pardon under tho great seal of England be 
pleadable to an impeachment by the commons in parliament. 

The first throe articles, and the fifth, originated in the mis- 
trust which was entertained against the House of Hanover, 
and the em])loyment of foreigners. 

Witli respect to the fourth article, it slipuld be observed 
that, according to the original constitution of our monarchy, 
the king had his privy council composed of the great officers 
of state, and of such others as he should suniinon to it, bound 
by an oath of fidelity and secrecy, by whom all affairs of 
weight, wliethor as to <lor)iestic or exterior policy, were debated 
for tho most ])art in his presence, and determined, agreeably 
to his pleasure, by the vote of tlie ma.]or part. 

As early as tho reign of Charles 1. the privy council, even 
jis it was then constituted, was too numerous for tho practical 
administration of supreme power, and a select' portion of that 
body, were, under the name of ‘‘cabinet council,’*' selected as 
more confidential advisers of the crown, and were ])reviously 
consulted as to the policy to he pursued rcs] meeting such mea- 
sures as were to come under discussion. 

During the reign of William, this distinction of the cabinet 
from tlic privy council, and the exclusion of the latter from ? 
l)usiij( 3 ss of state becarno more fully established. Tlie method 
is this,*” says a member in debate: “things are concerted in 
the cabinet, and then brought to the council; sucli a thing is 
resolved in tho cabinet, and brought and put on them for their 
assent, without showing any of the reasons, 'fliis has not 
been the method of England. If this method be, you will 
nevei* know who gives advice 

Tt was cndeav#^)urcd to restore tho ancient principle by the 
fourth jirovision in the Act ol' Settlement, that, after tlie 
accession of the House of Hanover, all resolutions as to 
government should be deliatod in the privy council, and Ksignerl 
by those present. But, from some unknown motives, this 
clause never came into operation, being repealed l>y the Stat. 
4 Anno, c. 8; 0 Anne, c. 7. 

Tho ])lans of government are now discussed and determined 
in a “cabinet council,” formed from tlio privy council; but 
the “ cabinet” itself lias no legal existence, and if a “cabinet 
ministeri’ were to give improper councils to his sovereign, 

* 5 Pari. Hist. 731. " a Ilallam’s Const. Hist. 249. 
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unless a positive act of participation could be proved^ or that 
he has committed himself by seal or signature, there is^io law 
by wliich articles of impeachment could be drawn against him 
for sitting as a “cabinet minister,’' and he would not be 
responsible as a privy councillor, because the mere fact of 
belonging to a body, would not be sufficient to assume a guilty 
responsibility*. 

llespecting the sixth article, it originated from the continued 
corruption of parliament, the reigning adn)inistration stiffing 
the “patriotism" of its opponents by official ap{)ointnient8, 
and by bribes, which were taken from the “secret service 
money ‘V’ and if these means had not been adopted, it is very 
que.stionablo whether William would have been enabled 
to have maintained his position. 

The op])osition were desirous of reducing this influence, 
and the first instance of exclusion from the House of (.'om- 
mons, in consequence of emplojonent, occurs in 1()94, when, 
on the Ibrmation of a new board of revenue, for managing 
the stamp duties, its members were disqualified from having 
seats in the House — and by Stat. .11 & 12 William 111. 
c. 2, s. 150, a similar di.sahility was extended to the commis- 
siojiers, and some other officers of excise. 

It was soon perceived that the clause excluding all official 
personages Irom the House, was highly impracticable; and a 
repeal of the article took place in 1706, the commons being 
still determined to preserve the principle of limitation as. to the 
number of placemen that should be cajjacitated. 

The House of Commons introduced into the “ A ct of 
Security" a clause enumerating various persons who should be 
eligible to ])arli ament; the principal officei\s of state, the com- 
iiiissioners of treasury and admiralty, and a limited mimber 
of other placemen; this was successfully objected to by the 
lords, l)ut two most important provisions were established, 

Fjuist, that every member of the House of Commons, 
accepting an office under the crown, except a higher commi.s- 
sion in the army, shall vacate his seat, and a new writ shall 
issue. 


11 Samel’s’ Tracts, 276. 

« 5 Pari. Hist. 807, 840, 841, 881, 000, 911, tm. Com. Joinii. March 12, 
1694-5. 

^ a Hallam’s Const. Hist. 257, 268, 
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Secondly, persons liplding offices created since the 25th of 
October, 1705, were incapacitated from being elected, or re- 
elected members of parliament. They excluded at the sjirne 
time all such as lield pensions during the pl<;jasiire of the 
crown; and, to check the multiplication of placemen, enacted, 
that no greater number of commissioners should be appointed 
to execute any office, than had been employed in its execution 
at some time before that parliament®. 

It is impossible to question the policy of these enactments, 
for, as Algernon Sidney observes, Men are naturally pro- 
pease to corruption ; and if he, whose*will and interest it is 
to (‘oiTiipt them, be furnished with the means, he will never 
fail to do it. Power, honours, riches, and the pleasures that 
attend them, are the baits by which men are drawn to prefer 
a personal interest before the public good; and the number of 
tliosc who covet them is so great, that he who abounds in them 
will he able to gain so many to his service as shall he sufficient 
to su1)due the rest. It is hard to find a tyranny in tho world 
tliat lias not been introduced in this wayf’ — in truth, lie who 
lias tasted the sweets of dishonest and clandestine lucre would, 
in tlie words of tho poet, he no more capable afterwards of 
abstaining from it, than a dog from his greasy offal. 

Tho Act of Settlement secured the iiidependonee of the 
judges l)y law, and confirmed their salaries; and no judge can 
be dismissed from office, except in consequonco of a conviction 
for some offence, or the address of both Mouses of parliament**; 
by which salutary eiiactraeiit tho judges are rendered inde- 
pendent of the crown. 

Louis XI V. having acknowledged the son of James as king 
of England, the most ime(|uivocal reminciation of bereditary 
right, and support of the principles of the Revolution, became 
requisite ; accordingly, the pretended king was attainted 
of high treasorri®. It was made high treason to correspond 
with him, or remit money for his service; and an oath was 
required to be taken, not only by all civil officers, but by all 

Stat. 4 Anne, c. 8 ; (> Anne, c- 7* 

® Altliougli the commissions of William appointing tlie jmlges, were 
‘‘ quamliu se hene gesserint” yet he refused his assent, in UJfl2, to a bill that 
had passed both Houses, securing tho independence of the judges by law, 
and confirming their salaries because, as Burnet (j). 88) says, it was rejire- 
sented to the king by some of the judges themselves, that it was not fit they 
should be out of all dependauce on the court. 

Stat. 13 William HI. e. 3. 
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ecclesiastics, members of tlie universities, and Bchoelmaster.s, 
acknb^yledging Williani as lawful and rightful king,"’ and 
denying any right or title in the pretended Prince of Wales 

At tbe Revolution, the oath of allegiance differed from that 
which had been in use for six hundred years^**, the subject 
being only requiredi that he would be faithful and bear true 
allegiance to the king,” without mentioning “ his heirs,” or 
^specifying in what that allegiance consisted. 

Eight bishops*®, about four hundred of the other clergy, for 
which they were very justly deposed, and the dissenting con- 
gregations, refused to transfer their allegiance from James IL, 
upon the ground that he remained their lawful sovereign, not- 
withstanding the enactments of the legislature, and from 
whence arose the denomination of non-jurors. 

The non-jurors considered the deposed prelates as the lawful 
bishops of their respective sees, and the new prelates as 
intruders. The former proceeded to found a new ejiiscopal 
church, differing in some religious tenets and rites from the 
Anglican (diurcli; but this faction, although numerous at first, 
very soon dwindled into contempt and oblivion 

This was a wicked attempt I)}" men, who were far from 
being considered the most eminent for their learning and 
capacities, to set up the sa(ier<lotal ordej' above all ci\^il power, 
and whose subsequent conduct was that of disloyal subjects. 
*rhis schism might, from the stiength of the presbyterians 
and papists, have destroyed the snjiremacy of the English 
Catholic church, by creating in it two distinct parties, and 
without the sacrifice of any religious principle : — because 
the authority by which every bishop or priest acts, is one 
which is derived by succession from the apostles, each suc- 
ceeding generation communicating to the next tlie autliority 
under which they themselves had been acting : and the 
division of the country into dioceses and parishes is a civil 


St-at. la William HI. c. (i. 

The ancient oatli contained a promise to he true and faitliful to the 
hino- and his heij’s, and truth and faith to hear, of life, linih, and terrene 
liononr, ond not to know or hear of any ill or damage intended, witlioiit 
defending liim therefrojn.'” 

Th(^ iion-jnring bishops were Bancroft ; Lloyd, "Norwich ; Tiimcr, lilly ; 
Trainpton, Gioiicester; Wliite, Peterborough; Kenn, Bath and Wells. 
’!r}i(\se ejected. Lake of Chichester, and 'I'lioinas of "Worcester, had 
died ui the mean time. J H’Oyley’s Saiicroft, 447. 2 Short’s Church Hist. 

370. 

3 Butler’s Ilist. Eom. Catli. 134, 
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arrangement which regulates the place where the jnclividxial 
shall exercise his ministry, but the divil power neither confers 
the iiiiuisterial authority, nor can alter it. 

When, therefore, the civil authority deprived these non- 
juring bishops of their temporal jurisdictions, it could not divest 
them of the sacred office to which they had hoen called and 
thus the temporal and spiritual authorities were in opposition, 
and, if the people bad not experienced the wretchedness of 
republican and church tyranny, a civil war would have been 
the fatal result. 

The Church of England became, at the Revolution, an autho- 
rized and paid establishment, supported by government, but 
rendered incapable of persecution; — -and its duties are to guard 
tbo spiritual concerns of the nation, bj^ making us know our 
relative duties to Ood and our neighbour. 


4. Mtimclpcd Institutiom. 

The letters issued by the Convention Parliament,, contained 
a clause which was not in the resolutions of the House, nor in 
the address to the Prince of Orange, that the elections should 
be made by such persons only, as, according to the ancient 
laws and customs, of right, ought to choose members for parlia- 
ment;” and the direction of the letters was, ‘‘To the chief 
magistrate, or such others who had right to make i*eturu of 
members, according to the ancient usage, before tlie seizure or 
surrender of charters, .made in the time of Charles II.’” 

The profe>ssioiiH of the Prince of Orange, that the burgesses 
of England should return again to tlieij* ancient prescriptions 
and charters, united with the patriotism of thcj (Convention 
ParliaiMCiit, naturally begat hopes that all traces of the violent 
and unconstitutional acts relative to borongli rights, Mdiich 
had arisen in the preceding reigns, would have been effaced, — 
so far from it, they received the stamp of legislative conllri na- 
tion ; — and it is from the abuses that so arose, and were so 
confirmed, that the nation have, until the “ Reform Act” and 
the “ Municipal Corporation Act,'** so bitterly complained. 

A considerable body of the landed proprietors, and other 
equally inlliiential j)ersoiis in cities and boroughs, j>rolerred 
incurring positive, but known abuses, rather than incur the 
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2 Sliort’a Church Hist. 373, 374. 
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peril of uncertain change for tho amelioration of such abuses : 
the Whigs coincided in supporting such opinions, because their 
chief strength consisted in the protection of the select bodies, 
and the usurped rights of the non-residents; therefore the consti- 
tutional franchises of the nation were sacrificed to selfishness, 
and for tho retention of power to a political party ; in truth, 
it hs a remarkable circumstance, that the friends of pure 
constitutional liberty’' have never been in office,- — ^for altliougli 
all partie.s have been in power, all their measures have had 
only one tendency, viz., to retain office, and keep their oppo- 
nents out, with the smallest possible loss of influenco to them- 
selves : and so it was in Rome, — even in the senate, Octavius 
had a party, Antony had a party, but the commonwealth 
had none ; in fact, the war-whoop of “ patriotism” is in the 
political, like ‘‘ charity” in the religious system, — a cloak to 
hide a multitude of sins. 

William III. granted the smallest number of charters of 
any of his predecessors, from the time of King John. They 
did not, as^ajDpears from the Patent Rolls, exceed fourteen in 
number, viz., Fowey, .London, Ludlow, Nottingham, Plymp- 
tou, W arwick, Colchester, Dunwieli, Malinsbury, Eye, 
Hereford, Rumsey, Tewkesbury, and Deal. 

The first case in which the Coin^cntion Parliament had an 


opportunity of exemplifying the sincerity of their patj’iotism, 
was that of Poole;” and the essential (jiiestion was, who 
were the burgesses ? — ^whether the right of election was in tlie 
mayor and burgesses only, or in the mayor, burgesses, and 
commonalty who paid scot and lot. 

The committee was composed of the following constitutional 
lawyers and statesmen, viz., Sir Richard Onslow, Sir George 
Trchy, Colonel Sidney, Mr. WiiKlharn, Sir Robert Sawyer, 
Mr. Pollcxfen, Mr. Godolpliiii, Mr. Hampden, Major Wild- 
man, Mr. St. John, and many others equally di.stinguished ; 
and tho result of their inve.stigation was, the affirming the 
Theeffi ttof the clecti VC franchise ‘^in the mayor, burgesses, and commonalty 
di<i.sioii. paying scot and lot;” but the House itself, which had not 
inspected a single document, or heard tho testimony of a single 
witness without condescending to afford a constitutional or 
plausible reason for disturbing tho decision, hut having only 
in view their political intrigues, to further whicli tliej^ were 
interested in supporting select bodies and non-residents, nega- 
tived the decision of the committee, and affirmed the right in 
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fcbe ‘‘ mayor and burgesses:’’ and the effect of such decision 
was this, that the next return which was made from ^VPoolo” 
asKSumes to have been made by the incorporated hody ^ — 
emphatically so describing themselves, — as if the determina- 
tion of the House had been understood to give* the right of 
election to the corporation* 

The burgesses of Dunwich were as effectually deprived of 
their constitutional rights by the Convention Parliament 
allowing the rights of the “ non-residents,” as they could have 
been by any of the Stuart charters. Thus, in 1670, no less 
tliari five hundred non-resident freeman were made, — forty- 
two of them at an ale-house, — at a period when there were 
not above forty residents ; so tliat the responsible inliabitants 
of the borough had no essential voice in the election of tho*se 
who called tlieinsolves their representatives^®. 

In 1695 tlie question for the decision of the corrimittee was, 
wlietlier tlio elective franchise was exclusively vested in the 
burgesses inhabiting, or was likewise in the frecmcri who lived 
out of tlie borough, commonly called out- sitters T But the 
committee, against evidence and common sense, admitted the 
rights of the freemen, — that is, recognizing a class of persons 
who were |j|)t the grantees of the charters, because they were 
burgesses,” that is, freemen inhabiting within, and respou- 

This system of political depimlty was aInK>st ijxcrcisocl by 

the corporations at subsc(|ueiit j>enod.s of our history; — thus, in 1711, one 
hundred and fifty-five voters >vere luadt^ for Carlisle, forty-one of wdiom 
had received tlndr freedom after the tost<‘ of tlie writ, and tliirty-twm 
others iuimediatoly previous to the efindion, (M. 8. Mist. Morouj^dis, 
2132) in 17111 many persons wore admitted in Ilaverfordw eiSt to their 
freedom, a short time bidore the election, at clandestine times, and in 
unnsual places, tin; mayor declaring at a public-honse, )u^ w^ould ‘‘ inaki* 
as many new burgv!sscs as would serxe his turn,” (ibid. 17^3); — in 17bd tlie 
mayor of Colchester corruptly adjouracd tlie yioll, for the pu)’|x>se of 
j^ranting tlic freedom to several persons, wliom he afti^rwards sufiVu ed to 
vote, (ibid. 19(14) : — and in Launceston the corporation agreed not to admit 
any freeman excc'pi of their own party, and to swmar those they admitteil, 
never to bo agtiinst the mayor and aldermen, (ibid. 2007,) et otiam 1879, 

1880, 1900, 22:11. 

As to the purity of burgage tenure, East Grinstcad, in 1803, will afi’ord 
an illustration ; it appearing? in evidence, that none of the voters had over 
[•aid any quit-rents for their burgages, nor the laud-tiix, and that tlie liouscs 
were 'assessed in the iianKiS of the [versons from whom the titles wajre 
derived, and who w^ero also at the expense of maintaining and rejvairing 
the buildings. No consideration w'lus paid for the deeds, but the grantei^s, 
w'heu they uccei)ted the convcyanccM, signed a declaraticm of trust, as 
trustees for the grantor. None of the voteifi had possession of these 
deeds, but they were brouglit in a bag to the pliwe of election by the agents 
of the grantors, and carried back by tbcm in the same manner, (ibid. 1883;. 
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sible far the burdens of the borough, ~but the freemen were 
persons residing without or within the* borough,, but not con- 
tributing to its burdens ; in fact, being a freeman was only a 
qualification precedent for burgess-ship. 

But the conftision respecting these terms has arisen from 
the agreements of the contending parties : thus, in Dunwich, 
in 1691, on an ^election petition, the term “burgess’’ was 
omitted; and it was agreed on both sides that the question 
was, whether the right was ‘‘ in the freemen resident only, or 
in the freemen generally, whether resident or out-sitters?” 
and in other boroughs such agreements have been held by 
committees of the House of Commons, after a very short 
interval of time, to vest an absolute and exclusive right in 
such acknowledged class: — ^thus, in 1690, in the case of Thet- 
ford, the right was taken to bo in the “ select body,” upon 
the agreement of tho parties; and so likewise in Salisbury 
and other places. 

These abuses in our municipal institutions may be chiefly 
ascribed to those most incompetent and expensive of all tri- 
bunals, — “ Committees of the House of Commons,” — from 
their supposing that tho privileges and liberties of boroughs 
differed from each other ; their permitting the g|pssest usur- 
pations to bo respected as prescriptive rights, as in the cases 
of “ select bodies ” and “ non-residents their putting a con- 
struction on particular words in charters, without regarding 
their spirit; their assuming that boroughs were created for 
any other purpose than for municipal police ; and lastly, their 
allowing their decisions to be actuated by tho profligacy of 
faction and selfish interests, united with an utter destitution 
of every principle founded upon equity, law, or common 
sense. 

The nearer we approach to individual responsibility in the 
executive or administrative, the nearer will be its approach 
to perfection : hence these constitutional defects arose from 
the want of individual responsibility, — for bodies of men, in 
their aggregate capacities, invariably perpetrate acts of which 
they would have scorned or trembled to be guilty in their indi- 
vidual characters. 

The reason that justice is so impartially administered in the 
superior courts of common law, arises from the individual and 
paid responsibility of the judges, and the public delivery of 
their judgments; if, for instance, instead of fifteen judges. 
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divided into three different courts, there was only one court 
composed of fifty judges, it would instantly become a mere 
party tribunal, and its judgments would bo tainted with the 
basest alloy, — in fact, it would be a prototype of a committee 
of the House of Commons, which although composed of men 
of the highest honour as individuals, yet were their judgments 
always received with universal dissatisfaction; and no litigant 
party ever considered their redress or punishment of his wrongs 
as foiinded on the pure principles of justice. 


5. Act of Tolerati(fh» 

When a political junto is so much broken and reduced as 
to be no longer formidable, prudence seems to require that its 
members should not be pointed out by invidious distinctions, 
but that by gentle treatment they should be induced to lay 
aside their peculiar [)rinciples and opinions. But when the 
individuals of an un successful party are still possessed of so 
much power, as to afford the prospect of rising to superiority 
in the state, it is vain to expect that their attachment will be 
secured by marks of confidence and favour. Hope co-operates 
with resentment, to keep alive the spirit of opposition, and 
the participation of honours and emoluments is only furnish- 
ing them with weapons for the destruction of their political 
enemies: — and it was upon those principles that the Act of 
Uniformity had been enacted, and that the Act of Toleration 
was now framed. 

When the Test Law was enacted, it was the intention of the 
House of Commons to relax the severities of the “ Ac.t of 
Uniformity,"’ in favour of such ministers as might bo induced 
to conform, by granting an indulgence of worship to those 
who should persist in their separation. Upon the completion 
of the new settlement, it was determined, with the apparent 
concurrence of the church, to grant an indulgence to separate 
_ conventicles, and at the same time, by enlarging the terms of 
conformity, to bring back those whose differences were not 
irreconcileable, within the pale of the Anglican communion ^ 

To effectuate such views, the ‘‘Act of Toleration” was 
passed, which exempts from the penalties of existing statutes 
against separate conventicles, or absence from the established 

* 3 Hallam’s Const. Hist 231. .*> Pari. Hist 184, ia«, 212, 216. Rennet’s 
Com pi. Hist. 357, ^^58. 
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Worship, such as should take the oath of allogiance, and sub- 
scribe the declaration against popery/ and such ministers of 
separate congregations as should subscribe the Thirty-nine 
Articles of the Clmrch of England, except three, and part of 
a fourth. It gives also indulgence to Quakers without this 
condition. Meeting-houses are required to be registered, and 
are protected from insult by a penalty. No part of this 
toleration is extended to, papists, or to such as deny the 
Trinity. • 

The members of the Anglican church having ascertained 
that William had made proTnise>s to some of his allies, that lu', 
would relax the jienal laws, was one of the causes which 
rendered him unpopular®. After the peace of Ryswick, many 
priests came over for the disseTriiiiation of treason, and thus in- 
duced theenactrnont of 11 & 12 William III. c. 2®, which, after 
offering a reward of 100^. to any informer against a priest ex- 
ercising his functions, enacts and adjudges, for such an offence, 
the penalty of perpetual imprisonment. It requir(3s every 
person educated in the popish religion, or professing the same, 
within six months after he sliall attain the ago of eighteen 
years, to take the oaths of allegiance and supremacy, and sub- 
scribe the declaration sot down in tlio act of Charles IT. 
against transiibstantiation, and the worship of saints; in default 
of which ho is incapacitated, not only from purchasing, but 
from inheriting or taking lands under any devise or limitation; 
and the next of kin, being a Prote^sta^t, was to enjoy such lands 
during his life^ 

Although the object of this statute was to expel the Roman 
Catholic proprietors of laud, by rendering it necessary for 
them to sell their estate ; its unjust severity was itself an 
antidote. The Roman Catholic landholders neither renounced 
their religion, nor abandoned their inheritances : — the judges 
put such a eonstniction upon the claust) of forfeiture as eluded 
its efficacy; so that there were scarce any instances of a 
loss of property under this law. But the Roman Catliolies, 
from their religion and their treasonable designs against tlie 
state, were, during the greater part of the eighteenth century, 
considered as a proscribed caste®. 

® 4 Barnet, 409. ^ <i Pari. Hist. 514. 

^ 'riiis statute was rcpoale^d in 1779. 

* 3 Hallani’s Const. Hist. 242, 243. 2 Mem. ot ( ‘atliolics, (J4. 

3 Butler’s Hist, lioman Catholics, 137. 
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6. Settlement of the 



There was no circumstance, vv^hich has contributed so 
much to the power of the House of Commons,* as their “ap- 
propriation of the supplies,*” by which no administration can 
possibly subsist without its concurrence ; ra)r can the session 
of parliament be intermitted for an entire year, without 
leaving both the naval and military force of the kingdom 
unprovided for. It had been generally adopted in the reign 
of Charles II.; but, from the Ilevolution, it has been inva- 
riably practised, and which prevents Itho revenue from being 
embezzled and misapplied. 

The principle adopted was, that the king'’s regular and 
domestic expenses should bo determined by a fixed annual 
sum, distinct from the other departments of the j)ublic service, 
and all to terminate with his life*; accordingly, since this 
period, the Commons have appropriated the yearly supplies to 
certain specified services ; and an account of the application 
has l)ecn constantly submitted to both Houses, at the next 
session. 

The lords of the treasury, by a clause annually repeated in 
the Appropriation Act of every session, are forbidden, under 
severe j)enalties, to order, by their warrant, any moneys in 
the exchequer, so appropriated, to be issued for any other 
service, and the officers of tho exchequer to obey any such 
vv^irrant. 

In time of war, or in circumstances that may induce war, it 
has not been very uncommon to deviate a little from the 
rule of appropriation, by a grant of considerable sums on a 
vote of credit, which tho crown is thus enabled to apply at 
its discretion, during the recess of parliament, but the mi- 
nisters of the crown are responsible to parliament for its due 
application *. 

The commons also voted that a constant revenue of 
1,200,000^. should be established for the support of the crown 
in time of peace, 600,000/. of which was to bo appropriated 
to the king’s civil list, the remainder to tho public service of 
governmenf. The principle of these enactments being that 
they divided and separated from the crown, not tho control 


I 5 Pari. Ilis’t. 103. 3 Ilallam’s Const. 158 ct soq. 

® 1 1 lan^nivo's Jiu idical Arguments, 3fM. 3 ITatseirs Pivced. 80 et alibi. 
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7. Triennial Bill, 

The country had experienced the mischievous consequences 
which had arisen from the Long Parliament’^ of Charles II., 
and to provide against their recurrence, a bill was introduced 
for “ triennial parliaments,” in 1689, but it was lost by a pro- 
rogation; a similar measure passed by both Houses, in 1693, 
but to which the king refused his assent but, in 1694, this 
important measure becafne a statute, by which it was enacted, 
that a parliament should bo held once in three years at least ; 
that no parliament should continue longer than three years 
at farthest, to be accounted from the first day of the first 
session*; but by 1 George I. Stat. 2, c. 88, parliaments are to 
last for seven years, unless sooner dissolved. 

The annual assembly of parliament is however rendered 
necessary, in the first place, by the strict appropriation of the 
revenue according to votes of supply; and, secondly, by passing 
the Mutiny Hill, under which the army is held together, and 
subjected to military discipline, for a short time, seldom or 
never exceeding twelve months. 

These are the two effectual securities against military 
power ; that no pay can be issued to the troops without a 
previous authorization by the commons in a committee of 
supply, and by both Houses in an act of appropriation ; and 
that no officer or soldier can be punished for disobedience, nor 
any court martial held, without the annual re-enactment of 
the Mutiny Bill®. 

Thus it is strictly true, that, if the king were not to sum- 
mon parliament every year, his army would cease to have a 


" In the reign of George III., the ancient revenue of the crown was 
resigned, and a clear annual income was voted by parliament for the civil 
list of the king, being for the support of his majesty’s household, and also 
for defraying the expenses of certain civil servants, and was divided into 
certain classes, and an auditor appointed, but the principle of the civil 
government of the country being defrayed by the sovereign remained in 
force. 

Ill tlie reign of William IV., and also under Victoria, the civil list was 
released from all charges for civil services, and wjis confined entirely to such 
charges as related to the dignity, ease, and personal comfort of the so^^ercign. 

^ 6 Pari. Hist. 754. 

■ Stat. 6 William and Mary, c. 2. 

* 3 Hallam’s Const. Hist. 202, 203. 
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legal existence; and the refusal of either House to concur in •Wumam III* 

the Mutiny Bill wouftd at once wre^ the sword out of his 

grasp. By the Bill of Rights, it is declared unlawful to keep • 

any forces, in time of peace, without consent of parliament, — 

and this consent, by an invariable and wholesome usage, is 

given only from year to year. 


8. The Bam of the English Constitution. 

The principles embodied in the Acts of Settlement and Bill riie principles 
of Rights,” are the basis of the English Constitution, and 
from which England has acquired her present power, opulence, wentandBiiiof 

11 11 ^ 1 1 1*1 Kights,” are> tho 

and glory, united with that species ot weil-regulatod liberty, foundations of 
which is unconnected with licentiousness, and unspotted by 
crime : — and, in conclusion, adopting the language of Boling- iiiwrty. 
broke, Let the illustrious and royal House, that hath been called 
to the government of these kingdoms, govern them till tirno 
shall be no more. But let the spirit, as well as thc3 letter of 
the constitution, they are entrusted to preserve, be, as it ought 
to be, and as we promise ourselves, it will be, the solo rule of 
their government, and the sole support of their power; and 
whatever happens in the course of human contingencies, what- 
ever bo the fate of particular persons, of houses, or families, 
let the liberties of Great Britain be immortal. 







